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NEW-YORK. 

THE  FIRE  DEPARTMENT  a.  HARRISON. 

New  York  Common  Pleas  ;  General  Term,  June,  1859. 
MODE  OF  TRIAL. — CAUSE  OF  ACTION. — CONSTITUTIONAL  LAW. 

An  action  to  recover  penalties  for  the  erection  of  buildings  in  violation  of  the  fire- 
laws,  and  for  the  removal  of  such  buildings  according  to  the  provisions  of  such 
laws,  but  not  seeking  any  injunction,  is  an  action  in  which  the  defendant  is 
entitled  to  a  trial  by  jury. 

It  seems,  that  in  any  action  under  such  statutes  the  court  acts  as  a  court  of  law 
exclusively,  and  the  defendant  is  entitled  therefore  to  a  trial  by  jury. 

Appeal  from  a  judgment  rendered  on  trial  by  the  court. 
The  facts  are  stated  in  the  opinion. 

Malcolm  Campbell,  for  the  appellant. 
Martin  &  Smiths,  for  the  respondents. 

BY  THE  COURT. — BRADY,  J. — This  action  was  brought  to  re- 
cover penalties  incurred  by  the  erection  of  four  buildings  in 
violation  of  the  fire-laws,  particularly  designated  in  the  com- 
plaint; and  for  the  judgment  of  the  court,  in  accordance  with 
the  provisions  of  the  statute,  that  the  several  houses  be  taken 
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down  and  removed.  When  the  cause  was  called  at  the  special 
term,  the  plaintiff's  counsel  moved  that  it  be  tried  by  the  court 
without  a  jury.  The  defendant's  counsel  claimed  a  trial  by  jury. 
The  judge  presiding  decided  that  the  action  should  be  tried  by 
the  court  without  a  jury,  and  the  defendant  excepted.  This 
presents  the  first  question  on  the  appeal. 

The  Code  (§  253)  provides  that  an  issue  of  fact  in  an  action 
for  the  recovery  of  money  only,  or  of  specific  real  or  personal 
property,  or  for  a  divorce  from  the  marriage  contract  on  the 
ground  of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial 
be  waived,  as  provided  in  section  266,  or  a  reference  be  ordered, 
as  provided  by  sections  270  and  271.  Section  256  provides  that 
every  other  issue  is  triable  by  the  court;  which,  however,  may 
order  the  whole  issue,  or  any  specific  question  of  fact  involved 
therein,  to  be  tried  by  a  jury  :  and  rule  69  of  the  Supreme  Court, 
in  force  when  this  action  was  tried,  and  which  stated  the  prac- 
tice under  this  section,  declared  that  in  cases  where  the  trial  of 
issues  of  fact  was  not  provided  for  in  section  253  of  the  Code, 
if  either  party  should  desire  a  trial  by  jury,  such  party  should, 
within  ten  days  after  issue  joined,  give  notice  of  a  special 
motion  to  settle  the  issues  ;  and  that  the  court  or  judge  might 
settle  the  issues,  or  might  refer  the  settlement  of  them  to  a  referee. 
This  is  not  one  of  the  class  of  cases  to  be  tried  by  a  jury,  spe- 
cifically mentioned  in  section  253.  It  is  not  for  the  recovery  of 
money  only.  It  is  to  recover  penalties,  and  for  the  removal  of 
buildings  erected  in  violation  of  law;  and  no  application  was 
made  for  a  jury  trial,  in  conformity  with  rule  69,  supra.  Unless, 
therefore,  the  constitutional  right  of  trial  by  jury  has  been  vio- 
lated, the  defendant  was  not  entitled  to  a  trial  in  that  mode. 
The  constitution  (§  2,  art.  1,  adopted  1846)  provides  that  the  trial 
by  jury,  in  all  cases  in  which  it  has  been  heretofore  used,  shall 
remain  inviolate  forever;  but  that  a  jury  trial  may  be  waived 
by  the  parties  in  all  civil  cases,  in  the  manner  to  be  pi-escribed 
by  law.  The  Code  (§  266)  provides  that  the  trial  by  jury  may 
be  waived  by  the  several  parties  to  an  issue  of  fact  in  all  actions 
on  contract,  and  with  the  assent  of  the  court,  in  other  actions,  in 
the  manner  following : 

1.  By  failing  to  appear  at  trial. 

2.  By  consent  in  person  or  by  attorney,  to  be  filed  with  the 
clerk  ;   and, 
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3.  By  oral  consent  in  open  court,  and  entered  in  the  minutes. 

The  defendant  having  appeared  at  the  trial,  and  not  having 
consented  thereto,  the  trial  by  jury  was  not  waived  in  the  man- 
ner prescribed  by  law,  and  it  only  remains  to  be  considered 
whether  this  action  is  one  in  which  a  trial  by  jury  was  in  use 
prior  to  the  constitution  of  1816. 

By  section  26  of  the  act  for  the  more  effectual  prevention  of 
fires  in  the  city  of  New  York,  &c.,  passed  March  7, 1849  (Laws 
<2/*1849,  118),  every  dwelling-house,  store,  storehouse,  ash-hole, 
ash-house,  shed,  or  other  building  of  any  description  whatever 
mentioned  before  in  that  act,  which  shall  be  erected,  built, 
roofed,  repaired,  altered,  enlarged,  built  upon,  or  removed,  con- 
trary to  any  of  the  provisions  of  the  act  contained  in  the  pre- 
ceding sections,  is  declared  to  be  a  common  nuisance ;  and  the 
justices  of  the  Supreme  Court,  and  justices  of  the  Court  of 
Oyer  and  Terminer  and  general  jail  delivery,  and  the  justices 
of  the  Court  of  General  Sessions  of  the  peace,  within  the  city  of 
New  York,  have  cognizance  of  the  offence,  and  are  empowered, 
upon  conviction,  to  adjudge  such  fines  and  penalties  as  they,  in 
their  discretion,  shall  think  fit  and  proper;  and  also,  in  their 
discretion,  to  cause  such  nuisances  to  be  abated  and  removed. 
By  section  30  of  the  same  act,  the  Supreme  Court  of  the  State 
of  New  York,  and  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York,  in  addition  to  the  power  of  enforcing  the 
penalties  provided  by  law  and  by  the  act  for  a  violation  of  the 
provisions  of  the  statute,  are  endowed  with  power  to  restrain  by 
injunction  the  further  erection  of  a  building,  in  an  action  to  be 
brought  by  the  Fire  Department,  and  to  adjudge  and  decree 
that  a  building  erected  in  violation  of  the  statute  shall  be  taken 
down  and  removed, — the  statute  imposing  only,  as  a  preliminary 
to  the  exercise  of  this  jurisdiction,  that  ten  days'  notice  to  re- 
move the  violation  shall  be  given.  The  nuisance,  it  will  thus 
be  perceived,  and  the  penalty  and  forfeiture  incurred,  are  de- 
clared by  statute.  The  erections  which  the  statute  was  designed 
to  prevent  would  not  be  nuisances  at  common  law,  per  se,  and 
the  consequences  of  a  violation  of  the  provisions  of  the  law 
on  the  subject  are  those  only  which  are  prescribed.  None  of 
the  acts  of  the  Legislature  prior  to  the  act  of  1849,  in  terms, 
conferred  power  upon  the  courts  in  an  action  at  law.  not  only 
to  enforce  the  penalty,  but  to  adjudge  that  the  violation  be 
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taken  down  and  removed  or  abated.  Some  of  them  contained 
a  provision,  declaring  the  violations  a  common  nuisance,  and 
authorized  the  courts,  on  indictment  and  conviction,  to  abate 
and  remove  them.  (2  Rev.  Laws,  361,  ch.  86  ;  §§  60,  62,  63  ; 
Laws  of  1815,  ch.  155,  §§  2,  4,  5;  Laws  of  1822,  200, 
ch.  103,  §§  3  and  4;  Laws  of  1823,  142,  ch.  122,  §2  ;  Laws 
of  1827,  73,  ch.  93,  §  2  ;  Laws  of  1829,  524,  ch.  343,  §  2  ;  Laws 
of  1830,  351,  ch.  291,  §§17  and  22;  Laws  of  1834,  393,  ch. 
220,  §  8.) 

This  action,  therefore,  if  determined  by  the  judgment  asked, 
was  not  one  in  use  when  the  constitution  of  1S46  was  adopted, 
nor  was  the  provision  violated  contained  in  any  statute  in  exist- 
ence at  that  time.  It  is  true  that  the  common-law  remedy  by 
writ  of  nuisance  was  retained,  subject  to  the  provisions  of  the 
statute.  (2  Rev.  Stats.,  2d  ed.,  333.)  In  that  proceeding  the 
jury,  if  the  court  so  ordered,  could  view  the  premises,  and  if 
the  plaintiff  prevailed,  the  judgment  followed  that  the  nuisance 
be  removed,  and  that  he  recover  his  damages.  So,  in  all  ac- 
tions founded  upon  damages  resulting  from  a  nuisance  the 
trial  by  jury  prevailed.  There  was  a  distinction,  however,  be- 
tween a  common  and  a  private  nuisance.  On  account  of  the 
former  no  action  would  lie  by  an  individual,  unless  he  suffered 
some  extraordinary  damage  beyond  the  rest  of  the  people,  or 
some  peculiar  or  special  injury,  in  which  case  he  should  have  a 
private  satisfaction  by  action.  (3  Elack&t.  Com.,  220  ;  Lansing 
a.  Smith,  4  Wend.,  9,  per  WALWORTII,  J. ;  Willar&s  Ey.  JUT., 
389  ;  Penniman  a.  Xew  York  Balance  Company,  13  How.  Pr. 
R.,  40  ;  Ilecker  a.  The  Same,  11.,  549.) 

The  statute  of  1849  is  a  remedial  statute,  in  the  nature  of  a 
police  regulation,  designed  for  the  protection  of  life  and  property, 
and  the  penalties  imposed  for  a  violation  of  it  are  given  to  the 
Fire  Department  exclusively.  The  consequences  of  such  viola- 
tion may  be  highly  penal.  The  accused,  as  we  have  seen,  may  be 
punished  by  fine  and  his  property  destroyed,  when  the  proceed- 
ing is  by  indictment;  and  when  by  action,  the  penalty  may  be 
recovered  and  the  property  destroyed. 

I  do  not  think  it  necessary,  in  disposing  of  the  exception  taken, 
to  consider  how  far  it  is  aft'ected  by  the  constitutional  provision, 
that  no  person  shall  be  deprived  of  his  property  without  due 
process  of  law,  because  I  think  it  may  be  disposed  of  on  the  first 


NEW-YORK. 


The  Fire  Department  a.  Harrison. 


constitutional  right  or  privilege  suggested.  It  is  said  by  A.  J. 
JOHNSON,  J.,  in  Wynehamer  a.  The  People  (3  Kern.,  426),  in 
reference  to  the  first  part  of  article  1,  section  2,  of  the  constitu- 
tion, viz.,  "The  trial  by  jury  in  all  cases  in  which  it  has  hereto- 
fore been  used  shall  remain  inviolate  forever,"  that  the  expres- 
sion "  in  all  cases  in  which  it  has  heretofore  been  used*' 
is  generic ;  that  it  does  not  limit  the  right  to  the  mere  in- 
stances in  which  it  had  been  used,  but  extends  it  to  such  new 
and  like  cases  as  might  afterwards  arise  ;  and  illustrates  this 
view  by  stating  that  felonies  were  tried  by  a  jury,  and  if  a  new 
felony  were  created  it  must  be  tried  in  that  way.  The  applica- 
tion of  that  principle  disposes  of  the  question  in  hand. 

A  common  nuisance  is  a  misdemeanor,  and  indictable  at  com- 
mon law  ( Whartorfs  Cr.  L.,  4),  but  the  indictment  was  not  triable 
in  the  Special  Sessions  (Rev.  Stats.,  711,  §  1,  714,  §  22) ;  and  when 
an  action  was  brought  by  an  individual  to  recover  damages  re- 
sulting from  a  common  nuisance,  the  action  proceeded  according 
to  the  course  of  the  common  law,  and  there  was  a  trial  by  jury. 
The  violation  complained  of  in  this  action  is  declared  a  common 
nuisance,  and  the  statute  declaring  it  has  not  prescribed  the  mode 
of  trial. 

The  rule  applicable  to  an  action  by  an  individual  for  darn- 
ages  occasioned  by  a  common  nuisance,  would  apply  to  a  trial 
to  recover  a  penalty  imposed  by  the  statute,  at  which  the  de- 
fendant would  be  entitled  to  a  jury  in  a  justice's  court,  if  de- 
manded. (Act  of  1813,  §2;  Rev.  Laws,  370,  §95;  2  Rev. 
Stats..  242,  §  93.)  And  at  all  events,  in  a  court  of  record  pro- 
ceeding according  to  the  course  of  the  common  law  (2  Bev. 
Stats.,  409,  §  4).  " 

This  action  then,  regarded  as  one  at  law  to  recover  a  penalty 
ur  to  remove  a  nuisance,  is  an  addition  to  a  class  of  offences  and 
actions  well  known  and  defined,  and  in  which  the  mode  of  trial 
was  by  jury,  and  was  well  known  and  in  use  prior  to  the  con- 
stitution of  1846.  It  is  no  answer  to  the  conclusion  thus  ex- 
pressed, that  the  Court  of  Chancery  had  jurisdiction  to  restrain 
and  abate  a  nuisance,  and  that  having  acquired  jurisdiction  for 
any  purpose,  that  court  retained  it  generally.  The  power  of  the 
Court  of  Chancery  to  interfere  in  cases  of  nuisance  cannot  be 
doubted,  although  it  is  stated  as  an  elementary  rule,  that  in  many 
of  the  cases  indictable  as  common  nuisances,  courts  of  equity 


ABBOTTS'  PKACTICE  REPORTS. 


The  Fire  Department  a.  Harrison. 


have  no  cognizance  ( Willard'S  Eq.  JUT.,  389  ;  Eden  on  Inj., 
160) ;  and  it  seems  that  the  relief  in  equity  was  confined  to  the 
restraint  or  abatement  of  the  nuisance.  A  prayer  for  damages 
would  be  stricken  ont  (Brady  a.  Weeks,  3  JSarb.,  157).  The 
courts  did  not  always  interfere  in  cases  of  common  nuisances. 
The  Court  of  King's  Bench,  in  Rex  a.  Justices  of  Dorset  (15 
East.,  594),  refused  to  interfere,  and  left  the  party  to  his  remedy- 
by  indictment. 

These  authorities  are  referred  to,  not  for  the  purpose  of  ques- 
tioning the  power  of  the  Court  of  Chancery,  where  its  interposi- 
tion was  asked  in  cases  of  nuisance,  but  to  show  that  there  was 
a  distinction  between  common  and  private  nuisances  recognized 
in  that  court.  But  conceding  this  power  in  cases  of  nuisance 
public  and  private,  the  history  of  that  jurisdiction,  and  all  the 
cases  wherein  it  was  employed,  will  show  that  it  was  exercised 
by  injunction,  and  on  bills  filed  expressly  for  the  purpose  of  ob- 
taining that  process  (2  Story's  Eq.  Jur.,  §§  923,  924,  925  ;  Eden 
on  Inj.,  157 ;  Willard's  Eq.  Jur.,  388). 

And  there  are  no  instances  to  be  found  in  which  the  Court  of 
Chancery  has  assumed  jurisdiction  to  abate  a  nuisance,  and 
decreed  a  penalty  or  damages  for  its  creation.  As  we  have  seen 
(Brady  a.  Weeks,  supra),  the  Supreme  Court  of  this  State,  act- 
ing as  a  court  of  equity,  struck  out  the  prayer  for  damages  as 
multifarious.  I  think  it  may  also  be  said  of  this  and  kindred 
actions,  that  they  are  not  in  their  nature  such  as  would  induce 
the  interference  of  a  court  of  equity.  The  plaintiffs  have  not 
suffered  any  injury,  special  or  peculiar,  and  the  building  itself 
would  not  as  such  occasion  injury  to  the  plaintiff's.  (Penniman 
a.  Xew  York  Balance  Company  ;  Ilecker  a.  The  Same,  supra.) 
The  nuisance  is  neither  prejudicial  to  health  nor  offensive  to  the 
senses,  and  does  not  present  any  of  the  features  of  a  nuisance 
known  to  equity  or  the  common  law. 

But  without  further  pursuing  this  view,  there  are  considera- 
tions which  claim  our  attention,  and  which  arise  from  the  plead- 
ings and  the  statute  in  reference  to  which  they  were  formed. 
The  plaintiffs  claim  a  penalty  and  the  removal  of  the  nuisance. 
They  do  not  ask  for  an  injunction,  and  none  in  fact  was  neces- 
sary. The  buildings  had  been  erected  when  the  action  was 
commenced.  The  mischief  was  done,  and  there  was  no  reason 
or  ground  for  an  injunction.  An  injunction  would  have  accom- 


NEW-YORK. 


The  Fire  Department  a.  Harrison. 


plished  nothing,  and  would  not  have  been  granted  on  the  com- 
plaint. There  was  nothing  to  restrain.  The  action  is  in  form, 
therefore,  an  action  at  law,  in  which,  by  the  statute,  the  plain- 
tiffs are  entitled,  on  proving  the  complaint,  to  double  relief — viz., 
judgment  for  the  penalty  claimed,  and  that  the  nuisance  be  re- 
moved. The  complaint  does  not  seek  the  aid  of  equity  jurisdic- 
tion, and  there  is  nothing  in  the  case  which  calls  for  its  interpo- 
sition. The  judgment  demanded  and  rendered  would  not  have 
been  granted  by  a  court  of  equity  prior  to  the  constitution  of  1846. 

There  is  nothing  in  the  complaint,  and  nothing  in  the  case 
which,  in  either  branch  of  it,  necessarily  forms  the  ground  of 
equity  jurisdiction  ;  and  when  that  is  the  case,  the  right  of  trial 
by  jury  is  absolute  and  cannot  be  denied  (Greason  a.  Keteltas, 
17  N.  Y.  R.,  491),  while  the  whole  scope  of  the  action  is  cer- 
tainly not  of  equity  cognizance.  Having  thus  considered  the 
complaint  and  the  case  made,  if  we  turn  to  the  statute  of  1849, 
supra,  we  find  that  the  power  to  restrain  in  these  cases,  thereby 
given,  is  not  conferred  upon  the  Supreme  Court  and  this  court 
as  courts  of  equity,  but  in  addition  to  power  already  possessed 
to  enforce  the  penalty  ;  which  power  to  enforce  the  penalty  was 
to  be  exercised  according  to  the  course  of  the  common  law,  and 
by  which  course  a  jury  trial  was  a  right  secured.  The  language 
of  the  statute  shows  that  the  intention  of  the  Legislature  was,  to 
confer  upon  the  courts  named  a  special  jurisdiction  in  actions  to 
be  brought  by  the  plaintiffs  for  the  recovery  of  the  penalties 
imposed  for  violations  of  its  provisions.  If  the  penalty  was  iu 
fact  incurred,  then  the  statute  was  violated,  and  a  common 
nuisance  proved  to  have  been  created.  The  court  might  then 
direct  the  building  to  be  removed.  The  inquiry  as  to  the  pen- 
alty would  necessarily  determine  the  question  of  nuisance,  and 
thus  present  to  the  court  all  the  elements  requisite  for  the  judg- 
ment to  be  given.  This  comprehensive  provision  as  to  the  judg- 
ment to  be  granted  did  not  change  the  character  of  the  action,, 
but  enlarged  the  relief  to  be  granted.  My  conclusions  are 
therefore  as  follows : 

1.  That  although  prior  to  the  constitution  of  1846  a  court  of 
equity  had  jurisdiction  in  cases  of  nuisance,  and  although  this 
court  possesses  general  law  and  equity  jurisdiction,  the  com- 
plaint herein  does  not,  by  any  averment  made  or  relief  asked, 
seek  the  aid  of  equity  jurisdiction. 
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2.  That  in  these  actions  this  court  acts  as  a  court  of  law  ex- 
clusively. 

3.  That  if  it  does  not  so  act,  then  this  action  is  in  form  an  ac- 
tion at  law ;  and, 

4.  That  in  either  point  of  view  the  defendant  was  entitled  to 
a  trial  by  jury  on  all  the  issues  presented. 

The  judgment  should  therefore  be  reversed. 


ANDREWS  a.  MURRAY. 

New  York  Common  Pleas ;  Special  Term,  January,  1859. 
PLEADING. — LIABILITY  OF  TRUSTEE  FOR  DEBT  OF  CORPORATION. 

The  complaint  in  an  action  to  enforce  the  personal  liability  of  a  trustee  for  a  debt 
of  the  corporation,  in  alleging  the  incorporation  showed  that  the  number  of 
trustees  was  fixed  at  three,  and  that  the  plaintiff  was  one  of  the  trustees  for 
the  first  year ;  and  then  alleged  that  in  the  following  year  three  other  persons 
were  elected  as  trustees. 

Held,  that  il  was  sufficiently  implied  that  the  plaintiff  ceased  to  be  a  trustee. 

The  action  was  to  recover  from  the  trustee  the  amount  of  a  judgment  recovered 
against  the  corporation  in  1857,  and  the  complaint  alleged  that  the  annual 
report  required  by  law  was  not  made  within  twenty  days  from  the  first  of 
January,  1855,  nor  at  any  time  since. 

Held,  a  sufficient  allegation  of  neglect  to  report  in  1858. 

Whether  the  action  could  be  maintained  on  showing  only  a  neglect  before  recov- 
ery of  the  judgment  against  the  corporation, —  Query  ? 

A  judgment  for  costs  against  the  corporation  is  a  "debt"  within  the  provisions  of 
the  statute  relative  to  the  formation  of  manufacturing,  <fec.,  corporations  (Laws 
of  1848,  54,  §12),  rendering  the  trustees  personally  liable,  in  certain  cases,  for 
debts  of  the  corporation.* 

Form  of  a  complaint  in  such  an  action. f 

Demurrer  to  complaint. 


*  Compare  Bailey  a.  Bancker,  3  Hill,  188. 

f  OGDEN  a.  ROLLO  (Supreme  Court,  First  District;  Special  Term,  June,  1859) 
was  an  action  brought  by  the  plaintiff  as  a  creditor  of  an  insurance  company,  and 
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This  action  was  brought  to  enforce  payment  of  a  debt  due 
from  the  Rahway  Steam  Brickworks  Company,  against  the  de- 
fendant as  trustee  of  the  company,  on  the  ground  of  default  on 
the  part  of  the  trustees  in  filing  an  annual  report,  as  required 
by  law. 


seeking  to  hold  the  defendant,  who  had  been  one  of  its  trustees,  liable  personally 
for  his  claim  against  the  company,  on  the  ground  of  negligence  and  mismanage- 
ment on  the  part  of  the  trustees. 

The  complaint  was  in  the  following  form : 

I.  That  during  the  time  hereinafter  named   the  plaintiff  was  an  insurer  on 
marine  policies  in  the  International  Insurance  Company,  and  was,  and  now  is,  a 
creditor  of  said  company,  and  the  defendant  was  a  trustee  of  said  company. 

II.  That  from  the  15th  of  September,  1855,  to  the  1st  of  July,  1856,  the  Inter- 
national Insurance  Company  was  a  corporation  existing  by  virtue  of  the  laws  of 
the  State  of  New  York,  and  authorized  by  law  to  make  insurances. 

III.  That  at  a  meeting  of  the  board  of  trustees  of  said  corporation,  at  which 
defendant  was  present,  during  the  time  aforesaid,  the  said  trustees  made  dividends 
to  the  persons  holding  policies  of  the  said  corporation,  which  dividends  were  not 
made  from  the  surplus  profits  arising  from  the  business  of  said  corporation. 

IV.  That  at  a  meeting  of  the  board  of  trustees  of  said  corporation,  at  which  the 
defendant  was  present,  and  when  the  said  corporation  was  insolvent  and  in  contem- 
plation of  insolvency,  conveyances,  assignments,  and  transfers  of  the  assets  and 
property  of  said  corporation  were  made,  with  the  intent  of  giving  a  preference  to 
particular  creditors  of  said  corporation  over  other  creditors  of  said  company. 

V.  And  the  plaintiff  further  says  that  he  is,  and  was  on  the  1st  day  of  July, 
1856,  a  creditor  of  said  corporation  for  the  sum  of  $6000.    That  in  consequence  of 
the  wrongful  acts  and  violations  of  law  of  the  defendant,  with  the  other  directors 
of  said  corporation  hereinbefore  mentioned,  the  said  corporation,  prior  to  said  1st 
day  of  July,  became,  and  now  is,  wholly  insolvent ;  that  he  has  sustained  loss  by 
reason  thereof  in  the  sum  of  f  6000. 

And  for  further  and  separate  cause  of  action,  the  plaintiff  shows  to  this  court — 

VI.  That  from  September,   1855,  to  July,  1856,  the  International  Insurance 
Company  hereinbefore  mentioned  was  a  corporation  whose  place  of  business  was 
in  the  city  of  New  York ;  that  said  corporation  was  authorized  by  law  to  make 
insurances ;  that  during  the  said  time  the  said  corporation  did  make  insurances 
for  plaintiff,  in  the  sum  of  ?6000,  on  two  vessels — viz.,  $4000  on  a  vessel  named 
the  "  Driver,"  and  §2000  on  a  vessel  named  the  "Racer;"  that  on  said  vessels 
respectively  there  were  total  losses,  and  the  said  corporation  on  said  insurance 
became  liable,  and  now  is  liable  to  pay  to  the  plaintiff  the  said  sums  of  $4000  and 
§2000,  no  part  of  which  has  ever  been  paid.     And  the  plaintiff  says  that  the  said 
corporation,  at  the  time  said  insurances  were  made,  and  at  the  time  when  the 
sums  above  named  fell  due,  was,  and  now  is,  utterly  insolvent  and  unable  to  pay 
any  portion  of  the  said  sums  of  money  so  due  to  the  plaintiff. 

That  said  insolvency  of  said  corporation  was  caused  by  the  wrongful  acts  of  the 
defendant  as  a  trustee  of  said  corporation  in  this:  that  said  defendant,  in  conjunc- 
tion with  other  trustees  forming  a  quorum  of  the  board  of  trustees,  sold,  assigned, 
transferred,  and  set  over  the  assets  and  property  of  said  corporation,  in  contem- 
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The  allegations  of  the  complaint  were  as  follows : 
That  at  said  city  of  ]^ew  York,  on  or  about  the  25th  day  of 
April,  in  the  year  1853,  the  said  defendant,  together  with  one 
Pierre  C.  Kane  and  the  plaintiff,  being  desirous  of  forming  a 
company  for  the  purpose  of  carrying  on  the  manufacturing  and 
mechanical  business  hereinafter  specified,  in  pursuance  of  the 
act  entitled,  "An  act  to  authorize  the  formation  of  corporations 
for  manufacturing,  mining,  mechanical,  or  chemical  purposes," 
passed  February  17th,  in  the  year  1848,  did,  in  accordance  with 
said  act,  make,  sign,  and  acknowledge,  in  due  form  of  law,  be- 


plation  of  the  insolvency  thereof,  and  when  insolvent,  with  intent  of  giving  a 
preference  to  particular  creditors  over  the  other  creditors  of  said  corporation ; 
and  also  in  this,  that  said  defendant,  in  violation  of  his  duty  as  said  trustee,  per- 
mitted the  officers  of  said  corporation  to  take,  use,  sell,  assign,  and  dispose  of  the 
assets,  notes,  and  property  of  said  corporation,  without  any  resolution  of  the  board 
of  trustees  of  said  corporation,  and  to  take,  convert,  and  apply  the  same  to  their 
own  use;  and  also  in  this,  that  said  defendant  permitted  the  officers  of  said  com- 
pany to  procure  and  receive  and  publish,  as  among  the  assets  and  notes  in  advance 
of  premiums  of  the  said  company,  the  notes  of  minors  and  of  persons  known  to  be 
irresponsible,  and  persons  who  did  not  intend  to  take  policies  in  said  company, 
with  the  known  fraudulent  design  of  representing  said  notes  of  such  minors  and 
irresponsible  persons  as  a  portion  of  the  capital  of  said  corporation,  and  as  a  secu- 
rity for  dealers;  that  said  notes,  so  obtained,  were  placed  on  the  books  of  said 
corporation,  among  its  notes  in  advance  of  premiums,  and  its  assets  were  pub- 
lished as  such  notes  and  assets,  and  submitted  to  the  comptrollers  of  the  State  of 
New  York  as  such  notes  and  assets.  That  in  consequence  of  such  false  and  fraud- 
ulent representations  and  publications,  said  plaintiff  insured  his  said  ship?,  the 
"Racer"  and  "Driver,"  in  said  company,  and  paid  the  premiums  thereon;  and 
but  for  said  false  representations,  would  have  insured  them  in  some  responsible 
company ;  and  that  the  plaintiff,  by  the  fraud  and  negligence  of  the  said  defend- 
ant, has  sustained  damage  to  the  amount  of  -§7000. 

Wherefore  the  plaintiff  brings  his  action,  and  claims  judgment  against  the 
defendant  for  the  sum  of  §10,000  and  costs. 

The  defendant  demurred  to  each  statement  of  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Gilbert  Dean,  for  the  plaintiff. 

R  W.  Chester,  for  the  defendant,  cited  Snyder  a.  Craig,  2  John*.,  428  ;  Burnett 
a.  Bisco,  4  76.,  235  ;  5  Greenl.  R.,  415  ;  2  Henn.  &  J/,  COO;  2  Wih.,  10. 

CLERKE,  J.,  overruled  the  demurrer,  with  costs.     No  written  opinion  was  ren- 
dered. 

See  also  on  this  subject  Gwynne  a.  Kettel,  cited  in  Abbotts'  Forms  of  Pleading*, 
368,  note  a. 
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fore  one  Lewis  Hurst,  who  was  then  and  there  a  commissioner 
of  deeds,  in  and  for  the  city  and  county  of  New  York,  duly 
qualified  and  competent  to  take  the  acknowledgment  of  deeds, 
a  certificate  in  writing,  which,  with  the  said  commissioner's  cer- 
tificate, was  in  substance  as  follows  : 

[Here  followed  a  certificate  of  incorporation,  signed  by  the 
plaintiff,  the  defendant,  and  a  third  party.  The  certificate 
fixed  the  number  of  trustees  at  three,  and  named  the  three  cor- 
porators who  signed  it  as  the  trustees  for  the  first  year.'] 

And  the  said  plaintiff  further  says,  that  afterwards,  to  wit, 
on  said  25th  day  of  April,  in  the  year  1853,  the  subscribers  to 
said  certificate  filed  the  same,  so  acknowledged,  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  and  that  on  the 
26th  day  of  April,  in  the  year  1853,  they  filed  a  duplicate 
thereof  in  the  office  of  the  secretary  of  state  of  this  State ;  and 
thereupon  the  subscribers  to  said  certificate,  and  their  successors, 
became,  and  ever  since  have  been,  a  body  politic  and  corporate, 
in  fact  and  in  law,  by  the  name  of  the  "  Rah  way  Steam  Brick- 
works," under  and  in  pursuance  of  the  act  aforesaid. 

And  the  said  plaintiff  further  says,  that  immediately  there- 
after, to  wit,  on  or  about  the  said  25th  day  of  April,  in  the 
year  1853,  the  said  subscribers  to  said  certificate,  being  then 
and  ever  since  citizens  of  this  State,  accepted  said  office  of  trus- 
tees, and  entered  upon  and  continued  to  discharge  the  duties 
thereof  until  the  4th  day  of  April,  1854;  and  that  afterwards, 
on  said  4th  day  of  April,  1854,  trustees  were  duly  elected  to 
manage  the  business  of  said  company  for  the  year  ensuing,  and 
that  Clarence  Livingston,  Chauncy  Barnard,  and  said  Pierre  C. 
Kane  were  elected  such  trustees.  That  on  or  about  the  13th 
day  of  October,  in  the  year  1854,  said  Pierre  C.  Kane  resigned 
his  said  office,  and  the  defendant  was  duly  elected  a  trustee  of 
said  company  in  the  place  of  said  Kane,  and  that  the  defendant 
has  ever  since  continued  to  be  a  trustee  as  aforesaid,  and  as  such 
has  continued  to  conduct  and  manage  the  stock,  property,  con- 
cerns, and  business  of  said  company. 

And  the  said  plaintiff  further  says,  that  the  said  company  did 
not,  within  20  days  from  the  first  day  of  January,  1855,  make, 
and  have  not  at  any  time  since  made  a  report  stating  the 
amount  of  its  capital,  and  of  the  proportion  of  the  same  actually 
paid  in,  and  the  amount  of  the  existing  debts  of  the  said  C"in- 
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pany  at  the  period  last  aforesaid,  or  at  any  period  subsequent 
thereto ;  nor  did  said  company  cause  any  such  report  to  be 
signed  by  its  president  and  a  majority  of  its  trustees,  nor  to  be 
verified  by  the  oath  of  its  president,  nor  by  the  oath  of  its  secre- 
tary, nor  to  be  filed  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York,  nor  to  be  published  in  any  newspaper 
printed  and  published  in  the  city  and  county  aforesaid  ;  and  the 
said  defendant,  and  also  said  company,  wholly  neglected  and 
refused  during  said  period,  and  have  ever  since  neglected  and 
refused,  to  cause  any  such  report  to  be  made,  signed,  verified, 
filed,  printed,  and  published,  in  conformity  with  the  provisions 
of  the  12th  section  of  said  act ;  and  they,  the  said  company  and 
the  said  defendant,  as  such  trustee,  have  at  all  times  neglected 
and  refused,  and  still  do  neglect  and  refuse,  to  comply  with  the 
provisions  thereof. 

And  the  said  plaintiff  further  says,  that  at  the  city  of  New 
York,  on  or  about  the  13th  day  of  October,  1854,  the  said  com- 
pany, by  a  resolution  of  its  trustees,  of  whom  the  defendant  was 
one,  instituted  an  action  in  the  Supreme  Court  of  this  State 
against  the  plaintiff,  by  summons  and  complaint ;  and  thereupon 
such  proceedings  were  had  that  the  said  Supreme  Court,  on  the 
16th  day  of  March,  in  the  year  1857,  dismissed  said  complaint, 
with  costs ;  and  that  said  costs  wrere  afterwards,  on  the  6th  day 
of  April,  in  the  year  1857,  duly  adjusted  and  taxed,  in  the  sum 
of  $1212.97,  on  which  6th  day  of  April  aforesaid  the  judgment- 
roll  in  said  action  was  duly  filed  in  the  office  of  the  clerk  of  the 
city  and  county  of  New  York. 

And  said  plaintiff  further  says,  that  the  said  judgment,  so 
recovered  by  the  plaintiff  against  said  company,  still  remains  in 
full  force  and  effect,  and  that  the  same  has  not,  nor  has  any  part 
thereof,  been  in  anywise  paid  or  satisfied. 

And  the  plaintiff  says,  that  the  defendant,  by  means  of  the 
premises,  became,  and  is,  liable  to  pay  to  the  plaintiff  the  said 
sum  of  $1212.97,  together  with  the  lawful  interest  thereon  from 
the  said  6th  day  of  April,  1857. 

Wherefore,  &c. 

The  defendant  demurred,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

II.  &  C,  Andrews,  for  the  plaintiff. 
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Fullerton  &  Dunning,  for  the  defendant. 

BRADY,  J. — The  complaint,  upon  examination,  will  be  found 
to  contain  enough  to  constitute  a  cause  of  action.  The  certificate 

o 

which  was  filed  on  the  25th  of  April,  1853,  provided  that  the 
trustees  of  the  company  should  consist  of  three  persons,  and 
named  them  as  the  persons  who  should  manage  the  concerns  of 
the  company  for  the  first  year.  The  plaintiff  was  one  of  the 
persons  so  named.  It  is  alleged  in  the  complaint  that  he 
accepted  the  office  of  trustee,  and  entered  upon  and  continued 
to  discharge  the  duties  thereof  until  the  4th  of  April,  1854, 
when  three  persons,  who  are  also  named,  were  elected  trustees 
to  manage  the  business  of  the  company  for  the  ensuing  year. 
This  is  not  stating  the  fact  directly  that  the  plaintiff  had  ceased 
to  act  as  a  trustee,  but  it  is  a  statement  of  facts  which  admits  of 
no  other  conclusion,  and  is  clearly  sufficient.  The  plaintiff's 
term  expired  by  limitation  (act  of  1848,  §§  1, 2, 3),  and  upon  the 
election  alleged  he  ceased  to  be  a  trustee.  This  view  disposes 
of  the  first  objection,  urged  on  the  demurrer. 

The  complaint  also  alleges  that  the  report — which  is  required 
by  section  12  of  the  act,  supra,  to  be  annually  made,  and  within 
twenty  days  from  the  first  day  of  January  in  each  year — was  not 
made  within  twenty  days  from  the  first  day  of  January,  1855, 
or  at  any  time  since,  showing  the  amount  of  capital  paid  in  at 
that  period,  or  at  any  period  subsequent  thereto  ;  and  this, 
though  it  is  an  indefinite  way  of  stating  the  fact,  is  substantially 
an  allegation  that  no  such  report  was  made  within  twenty  days 
from  the  first  of  January,  1858.  I  am  led  to  comment  on  this 
feature  of  the  complaint,  because  I  think  that  if  the  action  were 
predicated  on  the  omission  to  file  the  report  required  within  the 
twenty  days  from  the  first  of  January,  1855,  this  action  could 
not  be  maintained,  inasmuch  as  the  judgment  was  not  recov- 
ered, and  the  debt  did  not  exist  until  April  6,  1857.  If  the 
complaint  was  demurrable  because  indefinite,  I  might  feel  it  to 
be  my  duty  to  give  judgment  for  the  defendant ;  but,  such  not 
being  the  law,  it  is  necessary  to  determine  whether,  assuming 
all  the  facts  alleged  to  be  true,  the  plaintiff  is  entitled  to  recover. 

Applying  this  rule,  then,  and  it  appearing  that  no  report  was 
filed  within  twenty  days  from  the  1st  of  January,  1858,  the  only 
question  remaining  to  be  disposed  of  is,  whether  a  judgment  for 
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costs  is  a  debt  within  the  meaning  of  section  12  of  the  act  of 
1848  mentioned.  The  legal  acceptation  of  debt  is  a  sum  of 
money  due  by  certain  and  express  agreement.  (Jacobs'  Law 
Die.;  3  Blackst.  Com.,  154 ;  Denny  a.  Manufacturing  Compan}-, 
2  Hill,  233.)  It  is  also  said  by  Jacobs,  under  "  debt,"  that 
"  whatever  the  laws  order  any  one  to  pay,  that  becomes  in- 
stantly a  debt,  which  he  hath  beforehand  contracted  to  dis- 
charge ;"  and  I  doubt  not  that  a  judgment  against  the  Rah  way 
Steam  Brickworks  Company  for  costs  is  a  debt  existing  against 
them  within  the  meaning  of  the  section  referred  to.  The  statute 
embraces  debts  existing,  and  all  that  .shall  be  made.  (See  Gar- 
rison a.  Howe,  3  E.  P.  Smiths  (17  N.  Y.)  R.,  458.) 

I  am  of  opinion,  therefore,  that  judgment  must  be  given  for 
the  plaintiffs  on  the  demurrer,  with  liberty,  however,  to  the  de- 
fendants to  answer  in  twenty  days,  on  payment  of  the  costs  of 
the  issue  of  law. 

Order  accordingly. 


HAYDEN  a.  McDERMOTT. 

New  York  Common  Pleas',  Special  Term,  June,  1859. 

SET-OFF. — POWER  OF  NEW  YOKK  COMMON  PLEAS  OVER  DOCKETED 
JUDGMENT  OF  MARINE  AND  DISTRICT  COURTS. — ATTORNEY'S 
LIEN. 

After  filing  of  transcripts  of  judgments  of  the  Marine  Court  and  the  district 
courts  of  the  city  of  New  York,  in  the  office  of  the  clerk  of  the  Court  of  Com- 
mon Pleas,  the  latter  court  have  control  over  such  judgments,  such  as  to  enable 
them  to  order  set-off  between  them. 

It  seems,  that  an  attorney's  lien  for  costs  does  not  extend  to  preclude  a  set-off 
between  cross-judgments. 

Whether  an  attorney  can  acquire  a  lien  on  a  judgment  in  the  New  York  Marine 
Court, —  Query  ? 

Motion  to  set-off  two  judgments. 
The  facts  are  stated  in  the  opinion. 
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DALY,  F.  J. — The  plaintiffs  in  the  first  of  these  cases,  Hayden 
and  Alcott,  recovered  a  judgment  against  the  defendant  McDer- 
mott, in  a  justice's  court,  on  the  8th  of  December,  1858,  for  $84.85, 
upon  which  they  issued  execution  which  was  returned  unsat- 
isfied. 

McDermott,  the  plaintiff  in  the  second  case,  recovered  a  judg- 
ment against  the  defendants  Hayden  and  Alcott,  in  the  Marine 
Court,  on  the  13th  of  January,  1850,  for  $94.64.  On  the  14th, 
the  day  following,  he  assigned  the  judgment  to  John  S.  Diossy, 
to  whom  he  was  indebted  in  an  amount  equal  to  the  judgment, 
for  legal  services  rendered,  and  money  paid  and  advanced  by 
Diossy, — Diossy,  at  the  time  of  the  assignment,  having  knowl- 
edge of  the  existence  of  the  judgment  which  Hayden  and  Al- 
cott had  recovered  against  McDermott. 

After  the  assignment  of  the  second  judgment  to  Diossy,  a 
transcript  of  it  was  filed  with  the  county  clerk,  and  on  the  15th 
of  May,  1859,  an  execution  was  issued  in  this  court,  and  on  the 
17th  of  January,  1859,  a  transcript  of  the  judgment  which  Hay- 
den and  Alcott  recovered  against  McDermott  was  filed  with  the 
county  clerk.  Hayden  and  Alcott  now  apply  to  have  their 
judgment  set-off  against  the  judgment  obtained  against  them  by 
McDermott,  upon  their  satisfying  their  judgment,  and  paying 
the  difference  between  their  judgment  and  McDermott's,  to 
McDermott  or  his  assignee. 

As  respects  the  right  of  set-off,  both  judgments,  by  filing  of 
the  transcript,  are  to  be  deemed  judgments  of  this  court,  and  I 
see  nothing  to  prevent  the  granting  of  the  motion.  Several 
points  were  made  on  the  argument,  but  there  is  nothing  in  the 
affidavits  to  support  them.  It  does  not  appear  by  the  affidavits 
that  the  judgment  in  the  first  case  was  against  McDermott  and 
another,  but,  on  the  contrary,  that  the  suit  was  commenced 
against  two  defendants,  and  that  judgment  was  rendered  against 
McDermott  alone.  Nor  does  it  appear  that  any  levy  was  made 
under  Hayden  and  Alcott's  judgment.  If  a  levy  was  made 
sufficient  to  satisfy  the  debt  upon  a  former  judgment  for  the 
same  cause  of  action,  the  existence  of  the  former  judgment 
should  have  been  set  up  as  a  defence  against  the  second  suit ; 
but,  though  suggested  upon  the  points,  nothing  of  the  kind  ap- 
pears by  the  affidavits. 

It  does  not  appear  that  Diossy  had  any  lien  upon  the  judg- 
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ment  in  the  Marine  Court  for  costs,  even  if  such  a  lien  could  be  ac- 
quired in  that  court;  and  if  he  had,  it  would  not  prevail  as  against 
the  equitable  right  to  set-off  cross-judgments.  As  assignee,  he 
took  subject  to  Hay  den  and  Alcott's  equitable  right  to  set-off 
their  judgment,  and  with  full  knowledge  of  the  existence  of  that 
judgment ;  so  that,  so  far  as  his  interest  interposes,  he  has  no 
equitable  right,  except  to  the  surplus  that  may  remain  after  the 
set-off  is  allowed. 

The  motion  must  be  granted  upon  the  payment  of  the  excess, 
when  both  judgments  will  be  declared  to  be  satisfied. 


KOLLE  a.  THE  PEOPLE. 

Sivpretne  Court,  First  District;   General  Term,  June,  1859. 
TRIAL. — RECEPTION  OF  EVIDENCE. 

On  the  trial  of  a  prosecution  for  grand  larceny  in  stealing  bank  notes,  the  dis- 
trict attorney  was  allowed  by  the  court,  after  the  summing  up  had  commenced. 
to  supply  evidence  of  the  existence  of  the  bank,  and  the  value  of  its  notes. 

Held,  within  the  discretion  of  the  judge,  and  no  ground  for  setting  aside  a 
verdict  of  conviction. 

Trials  on  indictments  for  public  offences  are,  by  2  Revised  Statutes,  735,  placed  on 
the  same  footing  with  trials  on  complaints  for  private  wrongs,  in  respect  to  the 
reception  of  evidence. 

Writ  of  error  to  the  General  Sessions  of  the  city  and  county 
of  New  York. 

The  facts  appear  in  the  opinion. 

ROOSEVELT,  P.  J. — The  prisoner  was  convicted  in  the  General 
Sessions  of  stealing  eight  $100  notes  of  the  Mechanics  and 
Manufacturers'  Bank  of  Philadelphia.  On  the  trial,  after  the 
case  for  the  prosecution  was  closed,  the  prisoner's  counsel  ob- 
jected that  no  proof  had  been  given  of  the  existence  of  the 
alleged  bank,  or  the  value  of  its  notes,  if  they  had  any  value  ; 
and  that  his  client,  on  that  ground,  as  matter  of  law,  was  en- 
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titled  to  an  acquittal.  To  meet  this  difficulty,  the  district  attor- 
ney, by  permission  of  the  court,  notwithstanding  the  summing 
up  had  been  commenced,  was  allowed  to  introduce  further  wit- 
nesses. The  prisoner  excepted  to  the  ruling ;  and  the  only 
question  presented  by  the  writ  of  error  is,  does  the  admission 
of  fresh  evidence,  at  that  stage  of  the  trial,  constitute  a  ground 
for  setting  aside  the  verdict  of  the  jury? 

The  statute  (2  Rev.  Stats.,  735)  declares  that  "  the  provisions 
of  law  in  civil  cases,  relative  to  compelling  the  attendance  and 
testimony  of  witnesses,  their  examination,  &c.,  shall  extend  to 
trials  and  other  proceedings  on  indictments,  so  far  as  they  may 
be  in  their  nature  applicable,  subject  to  the  provisions  contained 
in  any  statute."  And  further,  that  on  such  criminal  trials, 
"  exceptions  to  any  decision  of  the  court  may  be  made  by  the 
defendant,  in  the  same  cases  and  manner  provided  by  law  in 
civil  cases."  Whatever,  therefore,  may  be  the  practice  in  other 
States,  in  this  we  have  a  precise  statute  for  our  guide.  Trials 
on  indictments  for  public  offences  are  placed  on  the  same  foot- 
ing as  trials  on  complaints  for  private  wrongs. 

In  civil  actions,  the  plaintiff  ordinarily  is  required  to  intro- 
duce all  the  evidence  in  support  of  his  side  before  resting.  He 
cannot  afterwards,  it  is  said,  supply  omissions,  u  as  matter  of 
right"  (Leland  a.  Bennett,  5  Hill,  286).  But  this  implies  that 
he  may  do  so  as  matter  of  favor  ;  in  other  words,  that  it  is 
discretionary  with  the  judge,  in  view  of  all  the  circumstances, 
to  grant  the  permission  or  to  refuse  it ;  and  that  no  appeal,  in 
such  case,  lies  from  his  decision.  But  were  the  decision  appli- 
cable, we  think  it  was  not  erroneous.  The  judge  exercised  a 
sound  discretion  in  allowing  the  testimony  to  be  introduced. 
Indeed,  had  he  arbitrarily  refused  the  permission  in  such  a  case 
of  mere  technical  oversight,  his  conduct  would  have  been  justly 
open  to  criticism. 

Judgment  affirmed. 

VOL.  IX.— 2 
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HcNAMARA  a.  McNAMARA. 

New  York  Common  Pleas ;  Special  Term,  May,  1859. 
DIVORCE. — AFFIRMATIVE  RELIEF. 

In  an  action  against  the  husband  for  divorce  on  the  ground  of  cruel  and  inhuman 
treatment,  the  charge  was  not  substantiated,  but,  on  the  contrary,  the  defendant 
alleged  and  proved  that  instead  of  his  having  been  guilty,  the  plaintiff  had 
been  guilty  of  such  conduct  as  rendered  it  unsafe  and  improper  for  him  to 
cohabit  with  her. 

Held,  that  a  divorce,  a.  mensa  et  thoro,  to  which  the  evidence  showed  the  de- 
fendant to  be  entitled,  could  be  granted  in  the  present  action  under  the  pro- 
vision of  section  274  of  the  Code,  allowing  the  defendant  affirmative  relief.* 

Whether  the  defence  of  adultery  can  be  interposed  in  an  action  for  divorce,  on  the 
ground  of  cruel  and  inhuman  treatment, —  Query? 

Application  for  judgment  in  an  action  for  divorce. 
The  facts  are  stated  in  the  opinion. 

HILTON,  J. — The  complaint  of  the  plaintiff  alleges  cruel  and 
inhuman  treatment  on  the  part  of  the  defendant,  and  concludes 
with  a  demand  for  judgment  for  limited  divorce  or  separation, 
with  alimony. 

The  answer  contains  a  denial  of  these  charges,  sets  up  as  a 
defence  the  bad  conduct  of  the  plaintiff,  and  charges  her  gen- 
erally with  adultery  with  persons  unknown,  concluding  with  a 
demand  of  judgment  that  the  marriage  tie  be  dissolved. 

A  reference  appears  to  have  been  regularly  made,  with  direc- 
tions to  take  proof  of  all  the  facts  charged  in  the  pleadings,  with 
the  usual  direction  to  report  the  same  to  the  court,  with  the 
opinion  of  the  referee  thereon ;  and  no  objection  was  taken  to  the 
defendant  setting  up  adultery  as  a  defence  in  the  action,  until 
evidence  in  support  of  it  was  offered  before  the  referee,  when 
the  objection  was  overruled,  and  testimony  offered  to  sustain 
that  defence  was  admitted. 

*  Compare  Diddell  «.  Diddell,  3  Ante,  167. 
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It  ma}7  be  that  the  objection  came  too  late.  Had  it  been  made 
in  time,  it  is  very  probable  the  defence  of  adultery  would  be 
stricken  out,  upon  the  ground  that  it  could  not  be  interposed  in 
an  action  like  the  present.  (Mclntosh  a.  Mclntosh,  12  How.  Pr. 
R.,  289.) 

But  it  is  unnecessary  to  express  any  opinion  upon  this  ques- 
tion, now  for  the  first  time  presented  to  the  court,  as  I  do  not 
concur  in  the  opinion  of  the  referee,  that  the  evidence  shows  the 
plaintiff  to  have  been  guilty  of  adultery,  and  that  the  charges 
in  the  answer,  in  this  respect,  have  been  proven. 

Her  conduct  appears  to  have  been  loose,  and  of  a  character 
not  at  all  to  be  commended  ;  but  I  do  not  think  any  act  of  crim- 
inality has  been  shown,  nor  any  circumstances  sufficient  to  war- 
rant the  conclusion  at  which  the  referee  has  arrived. 
•  It  does  appear,  however,  and  as  the  referee  has  reported, 
that  instead  of  the  defendant  having  ill-treated  the  plaintiff,  as 
she  alleges  in  her  complaint,  she  has  been  guilty  of  such  conduct 
towards  him  as  renders  it  unsafe  and  improper  for  him  to  cohabit 
with  her,  and  the  allegations  in  his  answer  in  this  respect  have 
been  fully  sustained  by  the  testimony. 

It  was  decided  by  the  late  Chancellor  Walworth,  in  Perry  a. 
Perry  (2  Paige,  501),  and  I  am  not  aware  that  the  decision  has 
ever  been  questioned,  that  section  12  of  the  act  of  April  10, 
1842  (see  Laws  0/"1842,  249),  which  authorizes  a  decree  of  sepa- 
ration from  bed  and  board  on  the  application  of  the  husband,  in 
the  same  causes  and  for  the  like  causes  as  feme  coverts  were  en- 
titled to  under  sections  10  and  11  of  the  act  entitled  "  An  act 
concerning  divorces  and  for  other  purposes,"  passed  April  13, 
1813  (Rev.  Laws,  200,  §  2),  was  not  repealed  at  the  time  of 
the  adoption  of  our  present  Eevised  Statutes,  and  still  remains 
in  force. 

Therefore,  as  the  evidence  shows  that  the  defendant  is  entitled 
to  a  judgment  of  divorce,  a  mensa  et  thoro,  no  reason  exists  why 
it  should  not  be  granted  to  him  in  the  present  action.  The  stat- 
ute referred  to,  it  is  true,  authorizes  such  a  decree  in  terms,  upon 
the  application  of  the  husband  by  a  bill  of  complaint  filed  by 
him,  but  the  provisions  of  the  Code  (§  274)  are  sufficiently 
comprehensive  to  cover  all  such  cases,  and  to  permit  the  court 
to  give  such  judgment  in  an  action,  either  for  or  against  a  plain- 
tiff or  defendant,  as  may  be  warranted  by  the  evidence  at  the 
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trial.  Or,  in  the  language  of  the  section  referred  to,  the  court 
"may  grant  to  the  defendant  any  affirmative  relief  to  which  he 
may  be  entitled." 

Judgment  will  accordingly  be  entered  decreeing  a  separa- 
tion forever  between  the  parties,  upon  the  ground  that  the 
conduct  of  the  plaintiff  has  been  such  towards  her  husband, 
the  defendant,  as  to  render  it  unsafe  and  improper  for  him  to 
cohabit  with  her. 


CLAPP  a.  GRAVES. 

New  York  Common  Pleas  ;  General  Term,  April,  1859. 

PROCEEDINGS  NUNC  PRO  TUNG. — DELAY  OF  THE  COURT. — APPEAL 
TO  COURT  OF  APPEALS  ix  AX  ACTION  COMMENCED  IN  A  JUSTICE'S 
COURT.* 

Where  an  act  is  to  be  done  within  a  certain  time,  in  which  the  concurrence  of 
the  court  is  necessary,  and  a  party  has  done  all  that  he  is  required  to  do  to  ob- 
tain the  decision  of  the  court,  he  is  not  to  suffer  through  the  court's  delay ; 

*  PALMER  a.  MOELLER  (New  York  Common  Picas;  General  Term,  May,  1859) 
was  an  application  for  leave  to  appeal  to  the  Court  of  Appeals. 

BY  THE  COURT. — HILTON,  J. — This  action  was  commenced  by  a  non-resident 
plaintiff,  by  long  summons,  and  without  giving  the  security  required  by  the  act 
relative  to  the  district  courts,  passed  in  April,  1857.  At  the  trial,  upon  these 
facts  appearing,  the  defendant  asked  that  the  action  be  dismissed  (Act,  §  45), 
which  the  justice  refused. 

We  hold  this  to  be  error,  and  therefore  reverse  the  judgment. 

The  respondent  now  asks  for  leave  to  go  to  the  Court  of  Appeals,  that  he  may 
have  our  decision  upon  this  question  reviewed. 

We  have  already  permitted  a  case,  involving  this  precise  point,  to  be  taken  to 
that  court,  and  as  the  question  is  mainly  one  of  practice  in  justices'  courts,  under 
the  provisions  of  the  act  referred  to,  not  involving  the  merits  of  an  action,  and 
in  that  point  of  view  cannot  be  said  to  assert  any  substantial  right  of  a  party, 
we  do  not  feel  disposed  to  multiply  cases  on  the  subject,  in  the  Court  of  Appeals. 
For  this  reason  the  application  is  refused. 

Motion  denied. 
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and  if  the  court  give  their  decision  after  the  time  is  passed,  it  may  be  entered 
up  as  of  the  time  when,  by  law,  it  ought  to  have  been  given. 
Under  the  statute  requiring  that  to  authorize  an  appeal  to  the  Court  of  Appeals, 
from  a  judgment  of  the  general  term  of  the  New  York  Common  Pleas,  upon 
appeal  from  an  inferior  court,  the  general  term  should,  by  order  duly  entered, 
allow  such  appeal  before  the  end  of  the  next  term  after  which  the  judgment 
sought  to  be  appealed  from  was  entered, — it  is  sufficient  if  the  application  of 
the  party  desiring  to  appeal  is  made  and  heard  during  that  term  ;  and  though 
the  court  do  not  decide  upon  the  application  till  a  subsequent  term,  they  may 
then  order  the  application  to  be  allowed,  and  the  order  entered  as  of  the 
proper  term. 

Appeal  from  a  motion  to  vacate  an  order  allowing  an  appeal 
to  the  Court  of  Appeals. 

After  decision  by  the  general  term  of  this  court  of  an  appeal 
from  the  judgment  of  a  justice,  the  unsuccessful  party  applied 
at  the  ensuing  term  for  leave  to  appeal  to  the  Court  of  Appeals, 
and  having  been  heard,  the  court  reserved  their  decision  till 
the  follo\ving  term,  when  they  granted  the  application,  and 
directed  that  the  order  allowing  the  appeal  be  entered  nunc  pro 
tune,  as  of  the  preceding  term. 

The  respondent  moved  at  special  term  to  vacate  the  order  so 
entered  allowing  the  appeal,  on  the  ground  that  it  was  not  ac- 
tually entered  within  the  time  required  by  statute.  The  motion 
having  been  denied,  he  appealed  to  the  general  term. 

BY  THE  COURT.* — DALY,  F.  J. — To  authorize  an  appeal  to  the 
Court  of  Appeals,  it  is  necessary,  by  the  statute,  that  the  general 
term  should,  by  order  duly  entered,  allow  such  appeal  before 
the  end  of  the  next  term  after  which  judgment  was  entered. 
The  appellant  applied  for  such  an  order  at  the  next  term  ;  both 
parties  were  heard,  but  the  court  did  not  announce  its  decision 
until  the  term  was  passed ;  but  they  directed  the  order  allowing 
the  appeal  to  be  entered  up  as  of  the  term  when  the  application 
was  made,  being  the  next  term  after  judgment. 

It  is  a  general  rule  that  where  an  act  is  to  be  done  within  a 
certain  time,  in  which  the  concurrence  of  the  court  is  necessary, 
and  a  party  has  done  all  that  he  is  required  to  do  to  obtain  the 
decision  of  the  court,  that  he  is  not  to  suffer  through  the  court's 

*  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
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delay ;  and  if  the  court  give  their  decision  after  the  time  is 
passed,  it  may  be  entered  up  as  of  the  time  when,  by  law,  it 
ought  to  have  been  given.  "  It  is  by  no  means  unusual,"  says 
Lord  Kenyon  in  Pearson  a.  Rawlings  (1  East.,  405),  "  to  make 
entries  of  judicial  acts  nunc  pro  tune"  And  the  reason  is  given 
in  Crispe  a.  The  Mayor  of  Berwick  (  Vent.,  90),  "  there  being  no 
default  in  the  party,  but  a  delay  which  came  by  the  act  of  the 
court."  So  in  Craven  a.  Hanley  (Barnes,  255),  it  is  said  per 
curiarn,  "  the  party  must  not  suffer  by  the  court's  taking  time 
to  consider."  In  Lure  a.  Rest  (10  Mod.,  30),  a  writ  of  inquiry 
was  executed,  and  before  the  entry  of  judgment,  which  was 
delayed  by  the  act  of  the  court,  the  plaintiff  died,  and  it  was 
held  by  the  court,  that  having  delayed  the  entry  of  judgment, 
it  should  be  entered  up  as  of  the  proper  term  ;  and  in  Lord 
Mohun's  case  (6  Mod.,  59),  a  rule  for  the  reversal  of  an  attain- 
der was  obtained,  upon  the  consent  of  the  attorney-general,  in 
the  reign  of  James  II. ;  and  long  after,  in  the  reign  of  Anne, 
the  court  directed  the  clerk  to  make  the  entry  which  should 
have  been  made  when  the  rule  was  obtained,  declaring  that  they 
would  supply  the  neglect  or  defect  of  their  officer,  that  subjects 
should  not  suffer  by  it.  And  to  the  same  general  effect  are 
numerous  authorities.  (Taylor  a.  Matthews,  10  Mod.,  325  ; 
Tooker  a.  Duke  of  Beaufort,  1  Burr,  146  ;  Mayor  of  Norwich 
a.  Berry,  4  II.,  2,  277;  Astley  a.  Reynolds,  1  Stran.,  915  ;  Webb 
a.  Spurrell,  Barnes,  261  ;  Toulmin  a.  Anderson,  1  Taunt.,  385  ; 
Mackay  a.  Rhinelander,  1  Johns.  C.,  408 ;  Blewitt  a.  Tregoning, 
4  Add.  &  E.,  1002 ;  1  Leon,  187 ;  Latch,  2  ;  1  Lig.,  462 ;  1  Wil- 
liams on  Executors,  763  ;  Tidd's  Practice,  932,  9th  Lond.  Ed.) 
The  motion  below,  therefore,  was  without  foundation,  the 
order  allowing  the  appeal  having  been  correctly  entered,  by 
order  of  the  court,  as  of  the  September  term. 
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STRUVER  a.  THE  OCEAN  INSURANCE  COMPANY. 

New  York  Common  Pleas  ;  General  Term,  June,  1859. 

PLEADING. — IRRELEVANT  AND  FRIVOLOUS  ANSWERS. — REMEDY  BY 
MOTION  OR  BY  DEMURRER. — WAIVER. 

An  answer  which  is  so  framed  that  it  does  not  set  up  a  valid  defence,  but  which 
states  facts  that  may,  by  being  properly  averred,  constitute  a  defence,  will  not 
be  struck  out  as  sham,  irrelevant,  or  frivolous. 

The  remedy  in  such  case  is  by  demurrer. 

The  complaint  against  defendants  as  makers  of  certain  promissory  notes,  named 
the  defendants,  in  the  title  of  the  cause,  as  "The  Ocean  Insurance  Company,"  and 
alleged  that  they  were  a  corporation.  The  answer  set  up  that  the  notes  were 
given  in  payment  of  a  supposed  loss  due  to  the  plaintiff  from  the  defendants  on 
an  insurance  policy  issued  by  the  defendants,  and  alleged  matter  tending  to 
absolve  them  from  any  liability  on  the  policy  in  question,  on  ground  of  fraud 
in  the  plaintiffs. 

field,  that  it  was  not  necessary  that  the  answer  should  show  that  the  defend- 
ants had  power  to  insure. 

Giving  admission  of  due  service  of  notice  of  appeal,  is  a  waiver  of  the  objection 
that  it  was  not  served  within  the  time  to  appeal. 

Appeal  from  an  order  striking  out  an  answer  as  irrelevant 
and  frivolous. 

The  action  was  on  five  several  promissory  notes,  made  by  the 
defendants  to  the  order  of  the  plaintiffs.  The  complaint  alleged 
that  the  defendants  were  a  corporation,  organized  under  the  laws 
of  the  State  of  New  York,  and  transacting  business  in  the  city 
of  New  York,  and  then  alleged  the  making  and  delivery  of  the 
notes,  in  the  usual  form ;  but  it  did  not  show  the  character  of 
their  business  or  corporate  powers,  except  so  far  as  that  is  im- 
plied in  the  defendant's  name. 

The  allegations  of  the  answer  were  as  follows : 

"First.  That  the  promissory  notes  mentioned  and  described  in 

the  plaintiff's  complaint,  to  the  extent  of  twenty-five  hundred 

dollars  thereof  with  interest,  were  given  to  the  plaintiffs  on  a 

loss  under  an  open  policy  issued  by  the  defendants  to  the  plain- 
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tiffs,  insuring  part  of  the  cargo  of  the  brig  Mary  C.  Haskell 
against  loss  by  the  perils  of  the  sea,  on  a  voyage  from  Xew  York 
to  Cienfuegos,  on  which  voyage  the  said  Mary  0.  Haskell  was 
lost. 

"  And  defendants  say,  that  at  the  time  of  the  said  insurance, 
and  of  indorsing  the  risk  aforsaid  on  said  policy,  which  was  an 
open  policy  to  the  plaintiffs,  the  said  brig  Mary  C.  Haskell,  as 
the  defendants  have  recently  learned,  been  informed,  and  be- 
lieve, and  at  the  time  she  left  the  port  of  ISTew  York,  was  badly 
worm-eaten,  unsound,  and  unseaworthy,  contrary  to  and  in  vio- 
lation of  the  provisions  and  effect  of  the  said  policy  ;  and  the 
defendants,  by  reason  of  such  unseaworthiness  and  unsoundness, 
were  not,  by  the  provisions  and  force  of  said  policy,  bound  for 
any  loss  sustained  on  such  voyage  to  the  said  brig  or  her  cargo. 
That  the  defendants  had  no  knowledge  of  the  unsound  condition 
of  said  brig  at  the  time  of  the  issuing  of  said  policy,  nor  at  the 
time  of  giving  the  said  promissory  notes,  nor  until  a  short  time 
previous  to  the  commencement  of  this  action. 

"  And  these  defendants  further  say,  that  as  they  believe  the 
said  plaintiffs,  at  the  time  of  making  said  insurance,  had  notice, 
or  were  chargeable  with  notice,  that  the  said  brig  was  so  unsea- 
worthy as  aforesaid,  prior  to  her  leaving  the  port  of  New  York, 
by  reason  of  which  premises  the  defendants  were  not  bound  to 
give  the  said  notes  nor  to  pay  such  loss.  That  these  defendants, 
at  the  time  of  giving  said  notes,  deposited  with,  and  assigned  to 
Carl  Struver,  one  of  the  said  plaintiffs,  a  first  bond  and  mort- 
gage for  twenty  thousand  dollars  on  real  estate  in  "Westchester 
county,  as  security  for  said  notes  mentioned  in  said  complaint, 
and  these  defendants  pray,  as  affirmative  relief,  that  so  far  as  re- 
gards the  said  twenty-five  hundred  dollars  and  interest,  the  said 
bond  and  mortgage  may  be  reconveyed  to  the  said  defendants, 
and  that  the  plaintiffs  may  be  adjudged  to  have  no  claim  there- 
upon to  that  extent. 

"  Second.  And  for  a  further  answer  as  to  the  residue  of  the 
amount  claimed  by  the  said  plaintiffs  in  their  complaint,  the 
defendants  say,  that  such  residue  of  said  notes  were  given  in 
settlement  of  an  alleged  loss  of  the  schooner  Falmouth,  insured 
by  a  policy  issued  by  the  defendants  to  the  plaintiffs. 

"  And  these  defendants  are  informed  and  believe  that  since 
the  said  alleged  loss  the  plaintiffs  have  caused  the  said  schooner 
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to  be  sold,  and  received  the  proceeds  thereof  to  a  large  amount, 
but  the  particular  amount  these  defendants  do  not  know,  without 
accounting  for  the  same  to  these  defendants, — and  which  proceeds 
are  a  proper  set-off  and  counter-claim  against  the  said  residue 
of  said  notes.  And  these  defendants  say  that  the  said  schooner 
Falmouth  was  not,  as  they  are  informed  and  believe,  a  total 
loss,  as  represented  by  the  plaintiffs  at  the  time  of  the  giving  of 
the  notes  as  aforesaid.  And  these  defendants  pray,  as  affirmative 
relief,  that  the  said  plaintiffs  may  account  to  these  defendants 
for  the  value  of  the  said  schooner  Falmouth  at  the  time  of  the 
sale  thereof  as  aforesaid. 

"  Third.  And  for  a  further  answer  to  the  whole  of  the  said 
complaint,  these  defendants  say  that  on  or  about  the  20th 
day  of  May,  1858,  the  plaintiffs  alleged  themselves  to  be  cred- 
itors of  these  defendants  by  means  of  the  identical  notes  de- 
scribed in  the  plaintiffs'  complaint  in  this  action,  and  that 
these  defendants  were  insolvent,  commenced  their  certain  action 
in  the  Supreme  Court  of  the  State  of  New  York,  under  the  act 
of  this  State,  entitled  "  Of  Proceedings  against  Corporations  in 
Equity,"  and  praying  in  their  complaint  that  these  defendants 
may  be  restrained  from  collecting  or  delivering  to  any  person, 
any  of  the  money,  property,  or  effects  of  these  defendants,  and 
from  exercising  any  corporate  rights  or  privileges,  and  for  the 
appointment  of  a  receiver  of  all  the  property  and  effects  of  these 
defendants,  to  the  end  that  the  property  and  effects  of  these  de- 
fendants shall  be  distributed  ratably  to  and  among  all  creditors 
of  these  defendants,  pursuant  to  such  statute,  under  which  said 
action  was  commenced  and  is  prosecuted.  That  said  action  is 
still  pending,  in  no  ways  discontinued,  and  is  still  being  prose- 
cuted by  the  said  plaintiffs.  These  defendants  therefore  pray 
that  the  plaintiff's  complaint  may  be  dismissed  with  costs. 

"  And  as  and  for  affirmative  relief,  these  defendants  pray  that, 
pursuant  to  such  statute,  the  plaintiffs  may  be  restrained  by 
order  from  all  proceedings  in  this  action,  and  all  proceedings  at 
law  against  these  defendants,  and  that  the  plaintiffs'  complaint 
in  this  action  may  be  adjudged  to  be  dismissed  with  costs." 

The  plaintiffs  moved  at  special  term  to  strike  out  the  first 
and  second  defences  as  sham,  irrelevant,  and  frivolous,  and  the 
third  defence  as  irrelevant  and  frivolous ;  and  for  judgment. 
The  motion  was  founded  on  affidavits,  showing,  among  other 
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things,  admissions  made  by  the  defendants  of  their  liability  and 
promises  to  pay ;  and  upon  the  pleadings  in  this  cause,  and  in 
the  cause  in  the  Supreme  Court  referred  to  in  the  third  defence. 
The  motion  was  granted  at  special  term,  and  the  defendants  ap- 
pealed to  the  general  term. 

On  the  argument,  the  respondents  raised  the  preliminary  ob- 
jection that  the  notice  of  appeal  was  served  after  the  time  to  do 
so  had  expired. 

George  W.  Stevens,  for  the  appellants. — I.  The  answer  shows 
a  sufficient  defence  to  the  notes  mentioned  in  the  complaint,  as 
to  the  alleged  loss  by  the  brig  Mary  C.  Haskell,  because  it 
shows  that  the  brig  was  unseaworthy  at  the  time  of  the  issuing 
of  the  policy  of  insurance,  and  that  the  defendants  had  no 
notice  of  that  fact  until  after  the  making  of  the  notes  mentioned 
in  the  complaint.  It  also  avers,  on  belief,  that  the  plaintiffs  had 
notice  of  that  fact  at  the  time  of  the  issuing  of  the  policy. 

II.  It   demands   affirmative   relief  as   to   the   mortgage   for 
$20,000  assigned  to  Struver,  one  of  the  plaintiffs,  as  security  for 
the  said  notes.     The  plaintiffs  cannot  have  this  mortgage  over 
a  judgment  in  their  favor  on  the   notes   for  the  same  debt. 
Struver  being  one  of  the  plaintiffs,  the  acceptance  by  him  of  the 
mortgage  in  question,  as  security  for  the  notes,  bound  all  the 
plaintiffs. 

III.  When  such  a  proceeding  as  that  shown  by  the  third  de- 
fence is  commenced,  any  suit  at  law,  by  any  creditor  against  the 
corporation,  may  be  restrained  by  the  Supreme  Court.    It  surely 
cannot  be  necessary  to  apply  to  that  court  to  restrain  the  creditor, 
who  has  commenced  the  proceedings  in   the  Supreme  Court, 
from  proceeding  at  law  to  recover  the  very  debt  which  is  the 
basis  of  his  application  to  the  Supreme  Court  for  an  injunction. 
He  at  least  has  made  his  election,  and  must  abide  by  their  elec- 
tion.    (See  2  Rev.  Stats.,  466  (marg.  pacing),  §56,  4th  c-d.,  j 
708,  §64.) 

Lane  &  Roclker,  for  the  respondents. 

BY  THE  COUKT.* — BRADY,  J. — The  plaintiff  has  mistaken  his 
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remedy.  He  should  have  either  demurred,  or  moved  to  make 
the  first  defence  set  up  in  the  answer,  more  definite  and  certain. 
The  substance  of  this  part  of  the  answer,  if  well  pleaded,  would 
be  a  defence  to  some  part  of  the  plaintiffs'  claim.  If  the  notes 
were  given  in  payment  of  a  claim  arising  upon  a  policy  of  in- 
surance fraudulently  procured,  the  plaintiff  could  not  succeed. 
The  question  of  consideration  is  always  open  between  the  origi- 
nal parties  to  a  promissory  note.  The  distinctions  between  a 
sham,  irrelevant,  and  frivolous  answer,  are  settled  by  many  au- 
thorities, which  will  be  found  collected  under  sections  152  and 
247  of  the  Code.  ( Voorhies*  Ed.,  1S5T.)  A  sham  answer  is 
one  that  is  false  in  fact ;  a  pleading  is  irrelevant,  which  has  no 
substantial  relation  to  the  controversy  between  the  parties  to  the 
action ;  and  a  frivolous  answer  is  one  which,  assuming  its  con- 
tents to  be  true,  presents  no  defence  to  the  action.  An  answer, 
however,  which  is  so  framed  that  it  does  not  set  up  a  valid  de- 
fence, but  which  states  facts  that  may,  by  being  properly 
averred,  constitute  a  defence,  will  not  bo  struck  out  as  sham, 
irrelevant,  or  frivolous,  but  it  may  be  demurred  to.  (Alfred  a. 
Watkins,  1  Code  2L,  'N.  S.,  343.) 

The  answer  in  this  action  may  be  stated  thus  :  As  to  $2500  of 
the  plaintiffs'  claim,  the  plaintiffs  are  not  entitled  to  a  recovery, 
because  they  obtained  a  policy  upon  a  vessel  they  knew  to  be 
unseaworthy,  and  did  not  disclose  the  fact ;  and  as  to  the  bal- 
ance, it  is  for  notes  given  in  settlement  of  a  claim  arising  upon  a 
policy,  and  for  a  loss,  represented  by  the  plaintiffs  to  be  a  total 
loss,  which  was  not  true,  but  on  the  contrary  the  plaintiffs  sold 
the  vessel  insured,  and  appropriated  the  proceeds  without  ac- 
counting. If  these  facts  were  well  pleaded,  it  seems  to  me  that 
they  constitute  a  defence  to  the  action.  It  is  not  an  answer  to 
this  view  that  the  defendants  do  not  show  an  organization  which 
gives  power  to  insure.  The  plaintiffs  have  described  them  as 
an  insurance  company,  and  have  alleged  their  incorporation. 
Nor  is  it  an  answer  that  the  notes  are  a  payment  of  the  loss,  for 
the  reason  that  the  defence,  if  good  at  all,  is  one  of  fraud  on 
the  part  of  the  plaintiffs,  and  that  defence  is  not  precluded  by 
the  settlement. 

The  preliminary  objection  to  this  appeal  is  not  well  taken. 
The  plaintiffs  have  admitted  due  service  of  the  notice  of  the 
appeal,  and  are  concluded. 
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I  think  the  order  of  the  special  term  should  be  reversed. 

DALY,  F.  J. — I  agree  with  Judge  Brady  that  this  answer  should 
not  have  been  stricken  out  as  irrelevant  and  frivolous,  but  that 
the  question  of  its  insufficiency  should  have  been  raised  by  de- 
murrer. I  shall  not,  therefore,  discuss  the  question  whether 
there  is  a  sufficient  averment  of  fraud  contained  in  the  answer, 
to  release  the  defendants  from  the  effects  of  an  adjustment  and 
settlement  of  the  loss,  by  the  giving  of  their  promissory  notes, 
or  the  other  matters  relied  upon  as  a  defence,  as  I  have  al- 
ready intimated  my  views  upon  the  motion  below,  and  it  would 
not  be  proper  again  to  consider  and  review  the  matter  until  the 
defendants  have  been  heard  upon  the  demurrer. 

Order  reversed,  with  $10  costs  to  the  appellants,  to  abide  the 
event. 


BENSON  a.  PAINE. 

New  York  Common  Pleas  /   General  Term,  June,  1859. 
FOKMEK  JUDGMENT. — JOINT  DEBTORS. 

A  creditor  having  recovered  judgment  against  one  of  two  joint  debtors  upon  his 
individual  obligation,  executed  as  a  security  for  the  joint  debt,  cannot  after- 
wards maintain  an  action  against  both  debtors. 

Demurrer  to  complaint. 

The  facts  are  stated  in  the  opinion. 

BY  THE  COURT.* — DALY,  F.  J. — The  plaintiff's  case,  as  set  out 
in  his  complaint,  may  be  briefly  stated.  He  loaned  to  the  de- 
fendants, Paine  and  Barrett,  $5000,  and  after  the  loan  took 
from  the  defendant  Barrett  his  five  promissory  notes  for  $4050, 
payable  at  different  periods,  as  security  for  the  loan.  Barrett 
having  failed  to  pay  the  note,  the  plaintiff  brought  an  action 
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upon  them  and  recovered  judgment  against  Barrett.  He  now 
sues  Paine  and  Barrett  as  jointly  indebted  to  him  in  the  sum  of 
$4050,  the  amount  of  the  notes,  and  demands  judgment  against 
them  for  that  amount,  with  interest.  The  defendants  demur, 
and  I  think  the  demurrer  is  well  taken. 

It  is  well  settled  that  the  recovery  of  a  judgment  against  one 
of  several  debtors,  though  nothing  is  obtained  upon  it,  is  a  bar 
to  any  future  action  thereafter,  either  against  all  the  debtors  or 
against  any  of  them.  (Robertson  a.  Smith,  18  Johns.,  459  ; 
King  a.  Hoare,  12  Mees.  <&  Wels.,  494.)  It  cannot  be  maintained 
against  any  number  less  than  the  \vhole,  for  as  the  obligation  is 
joint,  an  answer  setting  up  the  non-joinder  of  any  of  the  parties 
to  the  contract  will  abate  the  action.  (Ascue  a.  Hollingsworth, 
Cro.,  Eliz.,  494,  355  ;  Cabel  a.  Yaughan,  1  Wms.  Saund.,  291.) 
And  it  cannot  be  maintained  against  all,  for  a  judgment  having 
been  previously  recovered  against  one,  he  cannot,  as  long  as  it 
stands,  be  again  charged  in  judgment  for  the  same  debt.  (Hig- 
gin's  case,  6  Coke,  541 ;  Lilly  a.  Hodges,  8  Mod.,  541.)  If  the 
action  is  brought  against  any  number  less  than  the  whole,  and 
110  objection  is  taken  by  plea  in  abatement,  the  plaintiff  will  be 
deemed  to  have  waived  it,  and  the  court  will  give  judgment 
upon  it  as  the  obligation  only  of  the  party  or  parties  sued. 
(Germon  a.  Frederick,  and  Dixon  a.  Bowman,  cited  in  note  4  to 
Cabul  a.  Yaughan  ;  1  Wms.  Saund.,  319 ;  Rees  a.  Abbott,  Ib., 
832 ;  Libby  a.  Hodges,  \  Sir.,  533  ;  8  Mod,  166.) 

But  if  the  contract  or  obligation  be  several,  as  well  as  joint, 
as  in  a  bond  where  the  obligors  bind  themselves  jointly  and 
severally,  the  plaintiff  has  his  election  to  sue  all  the  parties 
jointly,  or  each  of  them  separately.  He  may  in  such  a  case 
bring  distinct  actions  against  each  of  them,  and  a  judgment 
without  satisfaction  against  one  will  be  no  bar  to  an  action 
against  another;  but  though  he  may  maintain  distinct  actions 
against  eacn,  he  cannot  unite  two  into  one  action,  or  any  number 
short  of  the  whole.  He  must  either  sue  them  altogether  or 
each  of  them  separately.  (Streatfield  a.  Halliday,  3  T.  II.* 
782  ;  Tear  Book,  vol.  x.,  27,  H.  VI1L,  6  pi.,  27;  Note  to  Cabul 
a.  Yaughan,  supra.) 

This  case  is  not  strictly  analogous  to  that  of  a  joint  and  several 
obligation  in  which  all  the  parties  to  the  contract  bind  them- 
selves, both  severally  and  jointly,  but  is  a  case  in  which  one  of  two 
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joint  debtors  gives,  in  addition,  his  individual  obligation  for  the 
debt ;  and  in  support  of  the  plaintiff's  right,  after  recovering  a 
judgment  upon  the  individual  obligation,  to  maintain  an  action 
against  both  debtors  for  the  debt,  due  to  them  jointly,  I  am  re- 
ferred to  Drake  a.  Mitchell  (3  East.,  251).  The  case  is  certainly 
in  point.  One  of  three  parties  who  were  jointly  bound  upon  a 
covenant,  gave  his  promissory  note  to  the  plaintiff  in  payment 
of  his  liability  upon  the  covenant,  and  the  note  not  being  paid 
at  maturity,  the  plaintiff  recovered  judgment  against  him.  The 
plaintiff  then  sued  all  the  parties  to  the  covenant,  and  they 
pleaded  the  judgment  against  one  of  them  in  bar,  but  the  plea 
was  held  bad.  Lord  Ellenborough  declared  that  he  understood 
the  principle  transit  in  rem  judicatum  to  apply  only  to  the 
cause  of  action  on  which  the  judgment  was  rendered  ;  thus  dis- 
tinguishing the  note  as  constituting  a  distinct  and  different 
cause  of  action  from  that  on  the  covenant ;  and  GROSE,  J.,  said 
that,  "  not  having  been  received  in  satisfaction,  it  could  operate 
only  as  collateral  security  ;  that  though  judgment  was  recovered 
upon  it,  it  had  not  produced  satisfaction  in  fact,  and  that  the 
plaintiff,  therefore,  might  still  resort  to  his  original  remedy  upon 
the  covenant."  I  do  not  consider  the  reasonings  of  the  court  in 
this  case  satisfactory,  or  think  that  it  is  reconcilable  with  the 
principle  recognized  and  acted  upon  afterwards  in  the  cases  of 
Robertson  a.  Smith,  and  King  a.  Hoare,  above  referred  to.  It 
is  true  that  in  those  cases  the  judgment  was  recovered  against 
one  joint  debtor,  in  an  action  upon  the  original  contract ;  but, 
as  will  appear  from  the  authorities  already  cited,  the  effect  of 
bringing  the  action  against  him  solely,  and  of  the  absence  of 
any  plea  of  non-joinder,  is  treating  it  as  his  contract  alone,  and 
as  such  judgment  is  given  upon  it.  The  principle  upon  which 
the  cases  of  Robertson  a.  Smith,  and  King  a.  Hoare,  rest,  is, 
that  after  judgment  against  one,  another  action  cannot  be 
brought  upon  the  joint  contract,  as  the  effect  of  it  would  be  to 
render  two  judgments  against  the  same  party  for  the  same  debt; 
and  such  was  the  result  in  Duke  a.  Mitchell,  by  giving  judg- 
ment against  all  the  parties  to  the  covenant  after  judgment  was 
rendered  against  one  of  them  upon  a  note  given  for  the  debt 
due  by  the  covenant.  Such  is  the  case  here.  The  notes  given  by 
Barrett  were  for  the  debt  for  which  he  is  now  jointly  sued  with 
Paine,  and  if  judgment  is  given  for  the  defendants  here,  there 
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will  be  two  judgments  against  him  for  the  same  debt.  It  can- 
not be,  as  Lord  Ellenborough  and  other  judges,  in  Drake  a. 
Mitchell  supposed,  that  actual  satisfaction  is  the  test,  and  that 
because  the  plaintiff  has  taken  an  individual  obligation  from 
one  of  the  joint  debtors,  he  can  have  two  judgments  against 
him  for  the  same  debt,  one  upon  the  joint,  and  one  upon  the  in- 
dividual, obligation.  If  satisfaction  was  the  test,  and  could  alone 
constitute  a  bar,  it  would  be  a  complete  answer  to  the  objec- 
tions of  the  previous  recovery  of  a  judgment  against  one  in  an 
action  against  joint  debtors  that  it  had  not,  in  the  language  of 
the  court,  in  Drake  a.  Mitchell,  produced  the  fruit  of  a  judg- 
ment— actual  satisfaction.  But  it  was  deemed  no  answer  in 
Robertson  a.  Smith,  which  settled  the  law  in  this  State,  and  the 
recovery  of  the  judgment  alone  wTas  held  to  be  a  bar,  because  it 
changed  an  indebtedness  upon  contract  to  a  debt  of  record,  and 
for  the  reason  more  fully  given  by  Mr.  Justice  Park,  in  King  a. 
Hoare,  that  one  of  two  joint  contractors  cannot  be  twice  troubled 
for  the  same  cause  ;  that  there  could  not  be  two  separate  judg- 
ments for  the  same  debt,  and  that  when  judgment  has  been 
obtained  for  a  debt,  the  right  given  by  the  record  merges  the 
inferior  remedy  by  action  for  the  same  debt.  Nor  do  I  think 
that  the  distinction  taken  by  Lord  Ellenborough,  that  the  cove- 
nant and  the  note  constituted  distinct  causes  of  action,  was  a 
substantial  one.  The  judgment  upon  the  note  was  for  the  same 
debt,  and  to  render  another  judgment  against  the  same  party 
upon  the  covenant,  was  contravening  the  principle  referred  to. 
The  fact  is  that  the  law  upon  this  subject  was  not  well  under- 
stood, and  had  not  been  very  distinctly  defined,  when  Drake  a. 
Mitchell  was  decided.  When  the  point  came  up  for  considera- 
tion in  this  State,  in  Robertson  a.  Smith,  that  a  judgment  against 
one  joint  debtor  was  an  extinguishment  of  the  right  of  action 
against  the  rest,  there  was  a  determination  of  the  Supreme 
Court  of  the  United  States,  directly  the  other  way.  (Sheehy  a. 
Mandeville,  6  Cmnch,  253.)  And  yet  that  decision,  supported 
as  it  was  by  the  weighty  authority  of  Chief-justice  Marshall, 
was.  after  full  examination,  deliberately  disregarded  ;  and  when 
King  a.  Hoare  was  decided  in  England,  so  late  as  1844,  the 
dicta  of  numerous  judges  were  cited  against  the  proposition  con- 
tended for,  and  the  point  was  found  to  be  so  unsettled  and  doubt- 
ful upon  the  authorities  as  to  draw  from  Baron  Parke,  in  de- 
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livering  the  judgment  of  the  court,  the  observation  that  it  was 
remarkable  that  the  question  had  never  been  actually  decided 
in  England.  If  the  law,  then,  was  so  obscure  or  unsettled  upon 
this  point,  it  may  serve  to  explain  why  the  judges  in  Drake  a. 
Mitchell  thought  in  this  case  before  them  that  nothing  short  of 
actual  satisfaction  would  be  a  bar. 

Separate  judgment  might  be  had  against  the  maker  and  in- 
dorser  of  a  promissory  note,  and  against  each  of  the  parties  to 
an  instrument  where  they  had  bound  themselves^  severally  as 
well  as  jointly;  but  though  each  judgment  is  for  the  same  debt, 
it  is  against  a  separate  person,  and  does  not  present  what  Chief- 
justice  Spencer,  in  Robertson  a.  Smith,  declared  would  be  an 
anomaly  in  the  law,  and  inconsistent  with  the  motion  of  a  cor- 
rect and  regular  judicial  proceeding — two  judgments  rendered 
against  the  same  party  for  the  same  debt. 

I  have  gone  into  this  examination  of  the  authorities,  though 
there  has  been  a  recent  decision  in  this  State  which  is  exactly  in 
point  (Peters  a.  Sandford,  1  Den.,  224),  because  the  case  of 
Drake  a.  Mitchell  is  relied  upon  here,  and  does  not  appear  to 
have  been  considered,  or  to  have  been  referred  to,  in  the  de- 
cision of  that  case.  One  of  two  partners  purchased  a  quantity 
of  wool  from  the  plaintiff,  for  which  he  gave  his  promissory 
note.  The  plaintiff  indorsed  the  note  and  passed  it  away,  and 
not  being  paid  at  maturity,  he  and  the  maker  were  sued  upon 
it,  and  judgment  having  been  recovered,  the  plaintiff  paid  the 
judgment.  He  then  sued  both  partners  for  the  price  of  the 
wool,  as  purchased  upon  their  joint  account.  But  the  court  held 
opinions  that  the  defendants  were  partners,  and  were  jointly 
liable  in  the  purchase  of  the  wool ;  that  the  judgment  upon  the 
promissory  note  given  by  one  of  them  worked  an  extinguish- 
ment or  merger  of  their  liability  upon  the  joint  contract ;  that 
to  extinguish  the  joint  contract,  it  was  not  necessary  that  satis- 
faction should  follow  the  judgment,  for  the  judgment  performed 
that  office.  This  decision  is  in  direct  conflict  with  Drake  a. 
Mitchell.  It  was  a  legitimate  and  logical  deduction  from  the 
principle  established  by  Robertson  a.  Smith,  and  is  decisive  of 
the  point  in  question.  I  might  have  given  judgment  for  the  de- 
fendant upon  the  authority  of  this  cause  alone,  but  as  it  is  in 
conflict  with  Drake  a.  Mitchell,  and  as  the  law  was  assumed  by 
by  the  court  without  adverting  to  the  opposite  ruling  in  the  case, 
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I  felt  called  upon  to  give  the  question  a  more  full  and  extended 
examination. 

Judgment  is  rendered  for  the  defendant  upon  the  demurrer. 


FISHER  a.  STILSON. 

Supreme  Court,  Sixth  District ;  General  Term,  July,  1859. 
SUBMISSION  OF  CONTROVERSY  WITHOUT  ACTION. — GUARDIAN. 

The  court  cannot,  on  submission  of  controversy  without  action  under  section  372 

of  the  Code,  determine  a  question  of  difference  in  which  it  appears,  from  the 

statement,  that  an  infant  is  legally  interested. 
It  seems,  that  there  is  no  authority  for  the  appointment  of  a  guardian  for  an  infant 

party,  for  the  purposes  of  a  submission  of  a  controversy  without  action  ;  and 

that  an  infant  has  no  power  to  consent  to  such  submission. 

Controversy  submitted  without  action,  pursuant  to  section  372 
of  the  Code. 

BY  THE  COURT.* — BALCOM,  J. — It  is  provided  by  section  372 
of  the  Code,  that  "  parties  to  a  question  of  difference,  which 
might  be  the  subject  of  a  civil  action,  may,  without  action, 
agree  upon  a  case  containing  the  facts  upon  which  the  contro- 
versy depends,  and  present  a  submission  of  the  same  to  any 
court  which  would  have  jurisdiction  if  an  action  had  been 
brought."  Also,  that  the  court  shall  hear  and  determine  the 
case,  at  a  general  term,  and  render  judgment  thereon,  as  if  an 
action  were  depending. 

The  case  agreed  upon  shows  that  there  are  several  infants 
interested  in  the  question  of  difference,  who  are  not  parties  to 
the  submission  ;  and  the  case  must  be  determined  "  as  if  an 
action  were  depending."  If  an  action  were  depending,  it  would 
be  the  duty  of  the  court  to  cause  the  infants  to  be  brought  in  ; 
for  the  reason  that  a  complete  determination  of  the  controversy 
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cannot  be  had  without  their  presence.  (Code,  §  122.)  The  in- 
fants cannot  make  a  valid  agreement  to  submit  the  question  of 
difference  without  action.  They  must  appear  in  the  controversy 
by  guardians  appointed  for  that  pin-pose.  (Code,  §  115.)  And 
there  is  no  statute  that  authorizes  the  appointment  of  a  guardian 
for  an  infant  to  appear  for  him  in  a  controversy  without  action. 
Section  115  of  the  Code  clearly  shows  that  there  must  be  an 
action  to  give  the  court  or  a  judge  jurisdiction  to  appoint  a 
guardian  for  an  infant  in  a  legal  or  equitable  controversy.  It 
therefore  follows  that  the  court  cannot  determine  this  case ;  nor 
cause  the  infants  to  be  brought  in.  And  no  judgment  can  be 
rendered  in  the  case.  The  parties  must  settle  the  controversy 
between  them  and  the  infants  mentioned  in  the  case,  by  action. 
Decision,  that  the  question  of  difference  presented  by  the  case 
cannot  be  determined,  except  by  action,  as  there  are  infants  in- 
terested in  it,  who  must  be  brought  in. 


a.  GARRISON. 

New  ITorJc  Common  Pleas  /  General  Term,  July,  1859. 
DEPOSITION. 

In  taking  a  deposition  it  is  not  necessary  for  the  judge  himself  to  write  down  the 
examination  of  the  witness  ;  it  is  sufficient  that  he  administers  the  proper  oath, 
and  then  after  the  witness  has  been  examined  in  his  presence,  and  the  exami- 
nation has  been  written  down  by  counsel,  that  he  reads  it  over  to  the  witness 
before  the  signing  and  certifying  thereof. 

Appeal  from  an  order  denying  a  motion  to  suppress  a  depo- 
sition. 

The  facts  are  stated  in  the  opinion. 

BY  THE  COURT.* — DALY,  F.  J. — The  statute  declares  that  the 

*  Present,  DALY,  F.  J.,  and  BRADY  and  HILTON,  JJ. 


NEW-YORK.  35 


MacDonald  a.  Garrison. 


judge  shall  take  the  deposition  ;  that  it  shall  be  carefully  read 
to,  and  subscribed  by,  the  witness ;  and  that  it  shall  be  certified 
by  the  officer  taking  the  same.  The  amendment  of  1851  further 
provides,  that  when  an  application  is  made  for  an  order  for  the 
examination  of  the  witness  conditionally,  the  officer,  instead  of 
directing  the  examination  to  be  had  before  him,  may  make  an 
order  requiring  the  adverse  party  to  show  cause  why  the  ex- 
amination should  not  be  taken  by  a  referee  to  be  appointed  by 
the  officer.  In  this  case,  the  order  was  made  for  the  ex- 
amination of  the  witness  before  me,  at  chambers,  upon  a 
day  named,  at  which  time  the  parties  appeared,  and  the 
adverse  party  insisted  that  I  should  write  down  the  examina- 
tion of  the  witness' myself,  or  else  that  I  should  appoint  a 
referee  to  take  the  testimony.  To  have  written  down  the 
testimony  would  have  obliged  me  to  have  devoted  myself  for 
several  days  to  the  matter,  to  the  total  exclusion  of  all  the  other 
chamber  and  special-term  business,  a  large  amount  of  which 
arises  in  this  court  each  day  that  must  be  immediately  and  at 
once  disposed  of;  and  not  having  in  the  first  instance  made  an 
order  for  the  defendant  to  show  cause  why  the  testimony  of  the 
witness  should  not  be  taken  by  a  referee,  but  an  order  requiring 
the  adverse  party  to  appear  before  me  and  attend  the  examina- 
tion of  the  witness,  I  did  not  feel  called  upon  when  the  parties 
and  the  witness  were  before  me  upon  a  proper  order  to  delay 
the  examination  of  the  witness  by  their  making  an  order  to 
show  cause  why  the  examination  should  not  be  taken  by  a 
referee,  even  if  an  order  to  that  effect  could  then  have  been 
properly  made;  and  I  accordingly  directed  that  the  examination 
should  be  conducted  according  to  the  practice  that  has  prevailed 
in  this  court  since  this  statute  was  enacted,  which  practice,  as  a 
judicial  interpretation  of  the  statute,  has  been  sanctioned  and 
approved  by  the  judges  of  the  court  for  a  period  now  of  thirty 
years.  After,  therefore,  administering  an  oath  to  the  witness 
to  the  effect  that  he  would  well  and  truly  answer  all  such  ques- 
tions as  should  be  put  to  him,  I  ordered  that  the  direct  examina- 
tion of  the  witness  should  be  written  down  by  the  plaintiff's 
attorney,  and  the  cross-examination  by  the  defendant's  attorney, 
or  that  if  the  parties  preferred  it,  I  would  appoint  the  deputy 
clerk  of  the  court,  or  any  other  person  they  might  select,  to  act 
as  my  amanuensis,  and  write  down  the  testimony;  but  the  de- 
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fendant's  attorney  expressing  no  preference,  but  confining  his 
objection  to  the  point  that  I  nrast  write  down  the  testimony  my- 
self, or  else  appoint  a  referee  to  take  it,  I  directed  it  to  be  writ- 
ten down  in  the  manner  above  stated  ;  and  declared  that,  if  any 
difference  occurred  in  the  course  of  the  examination,  either  as 
to  the  propriety  of  the  questions  put,  or  as  to  the  answers  to  be 
written  down,  or  as  to  any  inaccuracy  in  the  writing  down  of 
any  question  or  answer,  the  parties  should  refer  to  me  ;  and 
that,  when  the  direct  and  cross-examination  was  fully  written 
down,  I  would  carefully  read  the  deposition  to  the  witness 
before  it  was  subscribed  by  him,  and  certified  by  me  as  the 
officer  taking  it.  The  examination  of  the  witness  was  accord- 
ingly so  conducted,  the  counsel  for  the  parties  respectively  writ- 
ing down  both  question  and  answer.  The  examination  lasted 
several  days,  and  when  completed  was  carefully  read  over  to 
the  witness.  The  counsel  for  the  plaintiff  called  upon  the  de- 
fendant's counsel  to  state  whether  he  made  any  objection  that 
the  evidence  was  not  correctly  and  fairly  written  down,  but  de- 
fendant's counsel  put  his  objection  solely  upon  the  ground  that 
the  deposition  had  not  been  written  down  by  the  judge  or  by  a 
judge  of  the  court,  or  ordered  to  be  taken  before  a  referee.  The 
deposition  was  then  carefully  read  to  the  witness,  and  duly  certi- 
fied, after  which  the  defendant  made  a  motion  before  Judge 
Hilton  to  suppress  the  deposition  for  the  reason  above  stated, 
which  motion  was  denied,  and  from  which  decision  the  defend- 
ant now  appeals. 

The  statute  makes  no  provision  as  to  the  mode  in  which  the 
deposition  is  to  be  taken,  other  than  that  it  is  to  be  taken  by  the 
officer,  carefully  read  to  the  witness,  subscribed  by  him,  and 
certified  by  the  officer  taking  the  same.  In  no  other  respect 
does  it  enact  how  he  shall  take  it,  and  reference  must  therefore 
be  had  to  the  practice  which  prevailed  before  the  statute  was 
passed,  to  ascertain  the  mode  that  was  then  in  use ;  for  if,  in 
this  respect,  the  statute  is  silent,  the  practice  which  existed  when 
the  statute  was  enacted  continues  in  force. 

In  Wy die's  Practice,  144,  the  first  book  that  appeared  in  this 
State  (1794)  upon  the  practice  of  the  Supreme  Court,  there  is 
a  section  devoted  to  the  course  of  procedure  upon  the  examina- 
tion of  witnesses  about  to  go  abroad,  in  which  the  passage  oc- 
curs :  ''At  the  time  appointed  take  the  witnesses  to  the  judge, 
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and  the  answers  must  be  wrote  clown  under  his  inspection  and 
control  /"  and  in  Dunlap's  Practice,  vol.  1,  p.  551,  which  was 
the  book  in  general  use  when  the  Revised  Statutes  were  enacted 
of  which  this  statute  formed  a  part,  for  there  was  no  statute  be- 
fore, except  one  to  perpetuate  the  testimony  of  aged  or  infirm 
witnesses  in  actions  affecting  the  title  to  land  (1  Rev.  Laws,  455), 
the  mode  of  procedure  on  the  examination  of  witnesses  de  bene 
esse  is  thus  laid  down  :  "  The  parties  may  then  respectively  ex- 
amine and  cross-examine  the  witnesses  in  the  presence  of  the 
judge,  and  take  down  his  answers  in  writing.  The  examination 
being  concluded,  the  witness  signs  the  deposition,  and  the  judge 
adds  his  jurat."  These  citations  show  that  it  was  not  the  prac- 
tice for  the  judge  to  write  down  the  deposition,  but  that  it  was 
taken  in  his  presence,  and  under  his  supervision  and  control,  so 
that  if  any  question  was  raised  or  any  objection  made,  he  might 
order  or  direct  what  should  be  done ;  and  by  reference  to  the 
English  authorities  upon  the  examination  of  witnesses  "  de  lene 
esse"  it  does  not  appear  that  any  such  practice  ever  existed,  as 
that  of  the  judge  writing  down  the  testimony  of  the  witness. 
(2  Tidd's  Pr.,  810,  9th  ed.)  In  England,  the  witness  is  taken 
to  the  judge's  chamber  and  sworn  by  the  judge.  He  is  then 
taken  before  the  judge's  clerk  and  examined  upon  interroga- 
tories and  cross-interrogatories  previously  prepared,  as  upon 
•commissions,  and  the  clerk  writes  down  his  answers,  and  is 
paid  for  his  services  by  the  attorneys,  to  whom  he  furnishes 
•copies  at  so  much  per  sheet,  together  with  a  fee  for  filing  their 
interrogatories.  (Impeifs  Pr.  of  Com.  P.,  370,  7th  ed. ;  75. , 
King's  Bench,  330,  10th  ed.) 

To  the  requirements  of  the  former  practice  in  the  State,  the 
statute  added  that  the  deposition  should  be  carefully  read  to 
the  witness,  and  the  judge  must  certify  that  that  has  been 
done. 

The  words  of  the  present  statute  are,  that  the  judge  shall 
proceed  to  the  examination  of  the  witness,  and  shall  take  his 
deposition,  in  which  deposition  shall  be  inserted  any  answer  or 
declaration  of  such  witness  which  either  of  the  parties  shall  re- 
quire to  be  included  therein.  I  do  not  understand  the  words, 
u  shall  take  the  deposition,"  as  changing  the  former  practice  to 
the  extent  of  requiring  the  judge  actually  to  write  down  the 
deposition  himself.  He  may  take  the  deposition,  in  the  sense  of 
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the  statute,  in  seeing  that  every  answer  or  declaration  of  the 
witness,  required  by  either  party,  is  included  in  it  in  reading  it 
over  to  the  witness,  in  seeing  that  he  duly  subscribe  it,  in  ad- 
ministering the  proper  oath  or  affirmation  to  the  witness,  of  the 
truth  of  the  answers  given  b}'  him,  and  included  in  the  deposi- 
tion, and  adding  his  own  certificate  that  the  above  requirements 
have  been  complied  with.  This,  in  my  judgment,  is  a  taking  of 
the  deposition  within  the  design  and  intent  of  the  statute. 

To  require  the  judge  to  write  down  the  deposition  would  ber 
in  many  instances,  to  render  the  statute  practically  inoperative. 
Frequently  a  party  has  very  short  notice  of  the  intended  de- 
parture of  a  witness,  sometimes  but  a  day,  sometimes  but  a 
very  few  hours,  and  unless  the  examination  can  be  completed 
within  a  limited  time,  it  may  involve  the  loss  of  the  testimony 
of  the  witness,  who  may  be  away  before  the  compulsory  power 
with  which  the  officer  is  clothed  can  be  resorted  to  or  made  effec- 
tual to  detain  him.  It  is  not  unusual  in  this  court  for  three 
of  those  examinations  to  be  going  on  at  the  same  time,  which 
could  not  be  done  if  the  judge  had  to  write  down  each  deposi- 
tion, unless  the  three  judges  of  the  court  stopped  the  cases  on 
trial  or  argument,  in  which  they  might  be  engaged,  to  attend  ex- 
clusively to  this  business ;  or  unless  the  witnesses  attending  for 
examination  waited  until  the  judge  holding  chambers  found 
time  to  write  down  each  deposition,  which  in  the  case  of  an 
examination  like  this,  extending  over  several  days,  would  be  to 
the  neglect  or  putting  off,  to  the  serious  inconvenience  of  a  great 
body  of  suitors,  of  the  large  amount  of  chamber  and  special- 
term  business  which  comes  up  for  disposition  every  day  before 
the  single  judge  who  attends  to  this  branch  of  the  business  of 
this  court. 

Ko  object  \vould  be  accomplished  by  the  judge  writing  down 
the  testimony.  If  the  judge  is  to  read  it  over  to  the  witness. 
then  it  matters  not  in  whose  handwriting  it  is.  It  is  the  aim  of 
the  statute,  that  nothing  shall  be  inserted  except  what  the  wit- 
ness means  and  intends  to  swear  to ;  and  that  end  is  fully  at- 
tained if  the  judge  reads  over  the  deposition  to  the  witness,  who 
then  knows,  before  he  subscribes,  whether  his  answers  have  been 
correctly  taken  down  or  not,  and  an  opportunity  is  offered  to 
make  any  correction  before  the  judge  finally  certifies  it  as  the 
deposition  of  the  witness  taken  by  him. 
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It  is  suggested  that  if  the  judge  cannot  write  down  the  depo- 
sition, he  may  order  it  to  be  taken  by  a  referee  ;  but  it  is  to  be 
remembered  that  this  statute  was  in  operation  more  than  twenty 
years  before  this  amendment  was  added ;  and  the  practice 
under  the  statute,  at  least  in  this  court,  M-as  well  settled  long 
before  1851.  I  suppose  that  the  object  of  this  amendment  was 
to  provide  for  cases,  especially  in  other  parts  of  the  State,  where 
it  might  be  difficult  or  impossible  for  the  judge  to  attend  before 
the  departure  of  the  witness,  and  supervise  the  taking  of  his  dep- 
osition, or  where  the  parties  and  witness  were  all  residing  in  a 
distant  part  of  the  district  from  that  where  the  judge  at  the 
time  was  engaged  in  the  discharge  of  his  duties,  in  which  case 
the  convenience  of  all  parties  would  be  greatly  promoted  by 
allowing  the  deposition  to  be  taken  by  a  referee ;  a  state  of 
things  which  could  rarely  arise  in  this  city  where  a  judge  is 
sitting  every  day,  in  each  of  the  courts,  specially  to  attend  to 
this  kind  of  business.  I  cannot  suppose  that  it  was  the  design 
of  this  amendment  to  remedy  an  inconvenience  arising  from  a 
duty  assumed  to  be  enjoined  by  the  statute,  that  the  judge  must 
himself  write  down  the  deposition  of  the  witness,  but  that  if  it 
had  ever  been  supposed  that  the  statute  contained  such  a  requi- 
sition, that  we  should  not  have  waited  twenty  years  for  an 
amendment  to  remedy  the  inconvenience. 

The  order  should  be  affirmed. 


GASSETT  a.  CROCKER 

New  York  Common  Pleas ;  Special  Term,  July,  1859. 
PLEADING. — GENERAL  DENIAL. 

A  statement  that  the  party  denies  all  those  allegations  which  are  contained  with- 
in certain  specified  folios,  is  good  as  a  general  denial. 

Motion  to  make  more  definite   and  certain,  portions   of  a 
reply. 
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HILTON,  J. — The  plaintiffs,  in  replying  to  the  defendants'  an- 
swer, instead  of  stating  at  length  the  allegations  in  it  desired 
by  them,  state  generally  that  they  deny  all  those  allegations  in 
it  which  are  contained  within  certain  specified  folios. 

Application  is  made  by  the  defendants  to  have  these  portions 
of  the  reply  made  more  definite  and  certain. 

I  do  not  understand  that  the  denial  is  so  indefinite  that  the 
defendants  cannot  understand  the  precise  nature  of  the  plaintiffs 
defence  to  the  counter-claim  set  up  in  the  answer,  and  it  is  only 
in  such  cases  motions  like  the  present  under  section  160  of  the 
Code  can  be  granted. 

Besides,  such  pleading  is  expressly  authorized,  it  seems,  by 
section  153,  whereby  a  party  is  permitted  to  deny  generally  or 
specifically  each  allegation  controverted  by  him. 

The  denial  in  question  is  certainly  general,  and  as  such  falls 
within  the  character  of  pleading  allowed  by  the  Code. 

Motion  denied.     Costs  to  abide  event. 


WALLACE  a.  THE  MAYOR,  &c.,  OF  XEW  YORK. 
New  York  Common  Pleas ;   General  Term,  July,  1859. 

CORPORATION. — EXAMINATION  OF  PARTIES. — HIGHWAYS. — VINDIC- 
TIVE DAMAGES. — NEW  TRIAL. 

A  corporation  is  a  person  living,  within  the  provision  of  section  399  of  the  Code, 

allowing  the  conditional  examination  of  a  party  where  the 'ad verse  party,  or 

person  in  interest,  is  living.* 
A  municipal  corporation  is  bound  to  keep  the  streets,  including  the  sidewalks, 

in  repair,  and  is  liable  for  injuries  sustained  in  consequence  of  the  neglect 

to  do  so. 
Although  the   corporation  may,  by  ordinance,  impose    the    duty  of   repairing 

sidewalks  upon  the   adjoining  owners,  this  does  not  relieve  the  corporation 

from  the  liability. 
In  an  action  for  damages  for  such   injuries,  instructing  the  jury  that  they  must 
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give  exemplary  damages  if  the  corporation  was  guilty  of  gross  negligence, 
is  error  for  which  a  new  trial  should  be  granted,  even  though  the  verdict  ren- 
dered was  so  moderate  that  it  is  doubtful  whether  the  instruction  had  any  in- 
jurious effect. 

Exemplary  damages  are  only  recoverable  where  the  defendant's  act  was  wilful, 
or  there  was  a  deliberate,  preconceived,  or  positive  intention  to  injure,  or  a  reck- 
less disregard  of  the  safety  of  persons  or  property. 

Application  for  a  new  trial. 
The  facts  appear  in  the  opinion. 

BY  THE  COURT.* — DALY,  F.  J. — The  first  question  in  this  case 
is,  whether  the  plaintiff  could  be  examined  as  witness  in  his  own 
behalf,  in  an  action  against  the  corporation  of  the  city  of  New 
York.  By  section  399  of  the  Code,  the  examination  of  a  party 
as  a  witness  on  his  own  behalf,  is  conditional.  It  can  be  had 
where  the  adverse  party,  or  person  in  interest,  is  living,  unless 
the  opposite  party  is  the  assignee,  administrator,  executor,  or 
legal  representative  of  a  deceased  person.  It  is  objected  that 
the  defendants  here  are  not,  within  the  meaning  of  the  section, 
a  living  party,  but  an  artificial  body  created  for  certain  political 
and  governmental  purposes,  and  that  the  effect  of  admitting  the 
testimony  of  the  plaintiff  in  this  case,  is  to  enable  a  party  to 
put  his  own  coloring  upon  the  case,  while  the  other  party  is, 
from  the  nature  of  things,  excluded  from  rebutting  that  testi- 
mony. That  the  intention  of  the  Legislature  was  to  give  each 
party  an  equal  chance  for  placing  the  court  in  possession  of  the 
facts  relied  upon  by  him  for  complaint  and  defence ;  not  to 
give  one  party  an  advantage  over  the  other  in  that  respect. 

The  defendants  may,  in  my  judgment,  be  regarded  as  a  liv- 
ing party  within  the  meaning  of  this  section.  The  chief  dis- 
tinguishing attribute  of  a  corporation  is  its  power  of  continuous 
duration,  unaffected  by  the  death,  incapacity,  or  change  of  its 
members.  As  Lord  Coke  expresses  it,  "  it  is  not  subject  to  im- 
becilities or  death  of  the  natural  body,  for  a  corporation  aggre- 
gate of  many  is  invisible,  immortal."  (Case  of  Button's  Hospital, 
10  Coke  JR.,  326.)  It  is  calculated  for  and  capable  of  duration 
forever,  where  no  limitation  is  fixed  by  the  act  that  creates  it, 

*  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
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though  it  may  be  brought  to  a  termination  by  accident  or  by 
certain  default  of  duty  on  the  part  of  its  members,  at  any  period  ; 
but  however  long  its  duration,  the  corporation  always  continues 
the  same,  and  the  same  rights,  privileges,  duties,  and  liabilities 
attach  to  it,  as  it  had  at  the  first  moment  of  its  creation,  precisely 
as  though  it  was  an  individual.  (Grant  on  Corp.,  3.) 

It  is  so  far  considered  to  have  a  personality  of  its  own.  that 
the  word  person  in  statutes  has  often  been  construed  to  include 
corporations.  (The  Dean  and  Chapter  of  Busteel  a.  Clark,  1 
Dyer,  83,  b.  2  Coke's  List.,  722  ;  Cortes  a.  Waterworks  Com- 
pany, 7  B.  &  C.,  314 :  Boyd  a.  Congdon  Railway  Company,  4 
Burg.,  N.  C.,  669  ;  Albany  Sentinel  a.  Newcastle,  5  Beav., 
307  ;  1  Reeve's  Hist,  of  the  Eng.  Law,  76,  79.)  It  may  sue  or 
be  sued ;  as  it  has  this  unbroken  personality  and  power  of  per- 
petual succession,  it  may,  without  any  violation  of  language,  be 
referred  to  and  embraced  in  a  statutory  designation  of  a  living 
party.  Nor  will  this  construction  have  the  effect  of  allowing 
one  party  to  give  testimony,  while  the  other  is  necessarily  ex- 
cluded from  rebutting,  or  defeat  the  intention  of  the  Legislature 
by  not  giving  each  party  an  equal  chance  of  testifying.  The 
parties  defendant  to  this  action  are  the  Mayor,  Aldermen,  and 
Commonalty  of  the  city  of  Kew  York,  by  their  corporate  name 
or  title,  who  are,  and  always  were,  together  with  their  officers 
and  agents,  competent  witnesses  in  an  action,  in  which  the 
rights  or  liabilities  of  the  corporation  are  in  controversy.  (Van 
Wormer  a.  The  Mayor,  <fec.,  of  Albany,  15  Wend.,  262 ;  Water- 
town  a.  Cowen,  4  Paige,  510  ;  Ex.  parte  Kip,  1  IT).,  613  ;  Falls 
a.  Bellknapp,  1  Johns.,  486  ;  Corwin  a.  Harnes,  11  Jb.,  76  ; 
Bloodgood  a.  Jamaica,  2  75.,  285  ;  Code,  §  398.)  And  this  ap- 
plies not  merely  to  the  members  of  municipal,  but  also  to  pri- 
vate corporations,  the  members  or  stockholders  of  which  were 
formerly  inadmissible  as  witnesses,  by  reason  of  their  interest,  a 
disqualification  which  no  longer  exists.  The  defendants,  there- 
fore, in  this  action,  could  avail  themselves  of  every  right  that 
any  other  defendant  could  have,  and  even  more,  as  they  could 
all  be  examined  as  witnesses,  whether  the  plaintiff  offered  him- 
self as  a  witness  or  not. 

The  corporation  are  bound  to  keep  the  streets  and  avenues  of 
of  the  city  in  such  repair  that  they  may  be  safely  travelled, 
when  they  are  opened  for  public  use,  and  if  they  negligently 
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suffer  them  to  get  out  of  repair,  they  are  liable  for  any  injuries 
that  may  happen  to  persons  through  such  negligence.  (Hutson 
a.  The  Mayor,  &c.,  of  New  York,  5  Seld.,  163  ;  The  Mayor, 
ifcc.,  of  New  York  a.  Furze,  3  Hill,  612  ;  The  Rochester  White 
Lead  Company  a.  The  City  of  Rochester,  3  Comst.,  464:.}  The 
evidence  was  sufficient  to  warrant  the  jury  in  finding  that  the 
defendant  was  walking,  at  the  time  of  the  accident,  through  an 
avenue,  open  for  public  use.  He  was  walking  up  the  llth 
avenue  at  10  o'clock  at  night,  when,  at  the  corner  of  31st-street, 
he  pitched  forward  into  a  hole  in  the  sidewalk,  ten  feet  wide, 
seven  feet  across,  and  five  feet  deep,  and  was  severely  injured. 

The  corporation  have  provided  by  ordinance  that  the  side- 
walks shall  be  paved  and  kept  in  good  repair  by  the  owners, 
lessees,  or  occupants  of  the  houses  or  lots  fronting  on  any  street 
or  avenue  under  a  certain  penalty,  and  if  they  neglect  to  do  so, 
it  is  to  be  done  by  the  corporation  at  the  expense  of  the  owners, 
lessees,  or  occupants  in  the  manner  provided  by  the  ordinance. 
Upon  complaint  made  to  the  street-commissioner  he  is  to  notify 
the  owners,  &c.,  and  if  they  do  not  repair  within  a  certain  time, 
he  is  to  have  it  done,  if  the  expense  does  not  exceed  $250,  and 
if  it  exceeds  that  sum,  it  is  to  be  done  by  contract  in  the  man- 
ner provided  by  ordinance.  The  sidewalk  is  a  part  of  the  pub- 
lic street,  designed  for  the  use  of  those  who  travel  on  foot,  and 
though  the  corporation  may  impose  upon  the  owners  of  lots 
fronting  upon  the  streets  or  avenues,  the  burden  of  paving  and 
keeping  the  sidewalks  in  repair,  they  do  not  thereby  relieve 
themselves  of  the  duty  imposed  upon  them  by  charter  and 
statute,  of  "  altering,"  u  amending,"  and  "  keeping  in  repair," 
the  streets  and  highways  within  the  city.  (Kent's  Charter,  15, 
99,  235.  237  ;  Laws  of  1813,  ch.  86  ;  2  Rev.  Laws,  407,  §  175  ; 
Wilson  a.  The  Mayor  of  New  York,  1  Den.,  601.)  And  if  they 
suffer,  as  in  this  instance,  a  part  of  the  public  highway  to  re- 
main out  of  repair  in  so  exposed  and  dangerous  a  state  that  a 
passenger,  without  any  negligence  on  his  part,  drops  at  night 
into  a  pitfall  in  the  sidewalk  and  is  injured,  they  must  answer 
to  the  injured  party  for  the  damage  occasioned  by  this  neg- 
ligence. 

Their  liability  for  the  neglect  of  a  duty  like  this,  to  keep  the 
public  streets  in  repair,  which  is  imposed  upon  them  by  statute, 
is  distinguishable  from  cases  where  the  streets  are  obstructed  by 
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the  acts  of  others :  as  in  Suffer  a.  The  Mayor,  <fcc.,  of  i!^ew  York 
(5  Seld.,  457),  where  parties  erecting  buildings  suffered  piles  of 
rubbish  to  incumber  the  street  which  led  to  the  accident  for 
which  the  corporation  were  sought  to  be  made  liable ;  or  as 
in  Levy  a.  The  Mayor,  &c.  (1  Sandf.,  465),  in  which  they  were 
sought  to  be  made  liable  for  an  accident  caused  by  swine  run- 
ning at  large  in  the  street ;  in  which  cases  they  could  not  be 
held  liable  for  negligence,  until  they  were  notified  or  advised 
of  the  obstruction,  and  had  neglected  to  cause  it  to  be  re- 
moved. 

I  think,  however,  that  the  instruction  to  the  jury,  that  they 
might  give  exemplary  damages  if  they  thought  that  the  corpo- 
ration was  guilty  of  gross  negligence  in  suffering  the  hole  to 
remain  in  the  condition  it  was,  was  erroneous,  and  that  the  de- 
fendant was  entitled  to  have  the  jury  instructed  as  he  requested, 
that  the  plaintiff  could  recover  only  for  such  damages  as  were 
the  legitimate  and  direct  result  of  the  accident,  and  that  he  was 
not  entitled  to  recover  punitory  or  vindictive  damages.  For  all 
that  appeared  in  the  evidence,  the  hole  in  the  sidewalk  may 
have  been  the  work  or  act  of  a  private  individual  in  no  con- 
nection with  the  corporation,  and  there  was  nothing  in  the  evi- 
dence to  show  that  the  corporate  authorities  were  notified  of  it, 
or  had  any  knowledge  of  its  existence.  The  recovery  of  puni- 
tory or  vindictive  damages  is  allowed  only  where  the  act  caus 
ing  the  injury  has  been  wilfully  done ;  where  the  circumstances 
show  that  there  was  a  deliberate,  preconceived,  or  positive  in- 
tention to  injure,  or  that  reckless  disregard  of  the  safety  of  per- 
sons or  property  which  is  equally  culpable.  The  evidence  in 
the  case  would  not  warrant  the  jury  in  forming  any  such  con- 
clusion as  respects  the  corporation.  It  may  be  doubted  if  the 
instruction  had  any  injurious  effect,  as  the  damages  found  by 
the  jury  were  very  moderate  under  the  circumstances.  Still  we 
cannot  say  that  it  had  not,  and  are  therefore,  though  reluctantly, 
compelled  to  order  a  new  trial. 
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New  York  Superior  Court  •  /Special  Term,  December,  1858. 
Again,  General  Term,  June,  1859. 

ABANDONMENT  OF  ONE  OF  SEVERAL  CAUSES  OF  ACTION. — AMEND- 
MENT.— TEIAL. — NEW  TRIAL. 

t 

In  an  action  for  libel,  the  complaint  stated  thirteen  causes  of  action,  to  the  sixth  of 
which  the  defendant  demurred,  and  to  the  others  he  answered.  The  plaintiff  hav- 
ing recovered  a  verdict  on  the  trial  of  the  issues  of  fact,  entered  judgment.  His 
judgment-roll  contained  the  whole  complaint,  and  the  demurrer  to  the  sixth 
cause  of  action,  but  this  issue  of  law  had  never  been  brought  to  trial.  The  de- 
fendant appealed  from  the  judgment,  and  the  plaintiff's  points  submitted  on  the 
argument  of  the  appeal,  stated  that  the  sixth  cause  of  action  was  abandoned 
on  the  trial.  The  plaintiff  now  moved  that  the  judgment-roll  be  amended  by 
inserting  nunc  pro  tune  an  order  that  he  take  nothing  by  the  sixth  cause  of 
action. 

Held,  1.  That  the  court  should  from  the  facts  deem  the  sixth  cause  of  action 
to  have  been  abandoned. 

2.  That  it  was  competent  for  the  court  to  allow  such  an  amendment  upon 
terms. 

3.  That  the  condition  imposed  should  be  that  the  plaintiff  consent  to  allow  an 
amendment  which  the  defendant  asked  to  have  made  in  the  case  settled  on  the 
appeal,  by  the  insertion  of  matters  which  occurred  at  the  trial,  and  which 
were  of  sufficient  importance  to  entitle  him  to  be  heard  on  them  on  appeal. 


Where  there  are  both  issues  of  fact  and  issues  of  law,  and  the  former  have  been 
tried  first,  it  will  be  deemed  that  the  court  directed  them  so  to  be  tried,  if 
nothing  appears  to  show  that  objection  was  taken  at  the  time  of  trial. 

A  verdict  resting  on  conflicting  evidence  will  not  be  disturbed. 

Actual  damage  is  not  necessary  to  sustain  a  verdict  for  exemplary  damages. 

Where  in  an  action  for  a  number   of  libels,  the  question   of  malice  arising  upon 
the  evidence  was  fairly  put  to  the  jury,  and  favorably  for  the  defendant,  and 
no  actual  damage  was  shown  ;  and  the  verdict  was  for  $6000, 
Held,  that  the  court  would  not  deem  the  verdict  excessive. 

The  limits  to  be  set  to  the  scope  of  remarks  of  counsel  to  the  jury  are  in  the 
discretion  of  the  judge  who  presides  at  the  trial,  and  a  verdict  will  not  be 
disturbed  by  the  general  term  upon  exception  to  his  refusal  to  stop  counsel  in 
a  questionable  line  of  remark,  unless  it  clearly  appears  that  the  adverse  party 
was  actually  and  unjustly  prejudiced  before  the  jury  by  such  remarks. 
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I.  Special  Term,  December,  1858. — Motion  by  plaintiff  to 
amend  judgment-roll ;  and  motion  by  defendant  to  amend  case 
on  the  appeal. 

The  plaintiff,  on  affidavits  and  other  papers,  and  on  notice  to 
the  defendant,  moved  "  that  the  judgment-roll  in  this  action, 
filed  the  25th  of  April,  185T,  be  amended  by  inserting  therein 
a  nolle prosequi,  or  order  that  the  plaintiff  take  nothing  by  the 
sixth  cause  of  action  specified  in  the  complaint  to  which  the  de- 
fendant has  demurred,"  and  "  that  said  order  be  entered  nunc 
pro  tune,  with  like  force  and  effect  as  if  originally  incorpo- 
rated with  said  judgment-roll,  when  the  same  was  filed  and 
docketed." 

The  action  was  tried  in  May,  1856,  before  Chief-justice  Oak- 
ley and  a  jury,  and  the  plaintiff  recovered  a  verdict  for  $6000. 
At  the  time  of  that  trial,  as  the  record  disclosed,  the  defend- 
ant had  demurred  to  the  sixth  libel,  or  cause  of  action,  and 
such  demurrer  had  not  been  argued  or  decided.  The  plaintiff 
now  claimed  that  this  libel  was  abandoned  at  the  trial,  that  it 
was  not  read  to  the  jury,  and  that  no  damages  were  assessed  by 
reason  of  it. 

On  the  25th  of  April,  1857,  judgment  was  entered  on  the 
verdict ;  and  the  judgment-roll,  as  filed,  contained  in  the  com- 
plaint inserted  therein,  the  sixth  libel  or  cause  of  action,  and 
the  defendant's  demurrer  thereto. 

The  defendant  appealed  from  this  judgment  to  the  general 
term  ;  the  appeal  was  argued  in  December,  1857,  and  on  the 
3d  of  July,  1858,  the  judgment  was  affirmed  ;  the  judgment 
of  affirmance  was  entered  on  the  18th  of  August,  1858  ;  the 
decision  of  the  appeal,  at  the  request  of  the  parties,  was  de- 
layed until  the  question,  whether  the  defendant  had  so  appealed 
from  an  order  denying  a  motion  for  a  new  trial,  as  to  be  en- 
titled to  have  a  hearing  of  such  appeal,  the  court  being  given  to 
understand  that  if  the  appeal  from  such  order,  should  be  held 
to  be  regular,  it  would  be  submitted  for  decision  to  the  judges 
who  had  heard  the  argument  on  the  appeal  from  the  judg- 
ment. 

The  appeal  from  the  order  was  held  to  have  been  taken  in 
time,  but  the  counsel  of  botli  parties  did  not  agree  to  submit  it 
without  further  argument.  The  appeal  from  the  order  was 
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heard  at  the  October  term,  1858,  and  was  at  the  time  of  this 
decision  still  undecided. 

The  defendant  moved  for  an  order  that  the  case,  on  which  the 
appeal  from,  the  order  had  been  argued,  be  amended  by  in- 
serting therein  certain  remarks  made  by  the  plaintiff's  counsel 
in  summing  up  the  cause  to  the  jury,  against  the  objection  of 
defendant's  counsel,  and  after  he  had  excepted  to  the  decision  of 
the  court  refusing  to  interfere  and  prevent  remarks  of  the  gen- 
eral nature  and  character  objected  to. 

B.  F.  Sherman,  for  the  plaintiff. 

D.  D.  Field  and  B.  Galbraith,  for  the  defendant. — I.  The 
sixth  cause  of  action  in  the  complaint  has  not  been  abandoned. 
Nothing  has  been  done  by  the  plaintiff  which  would  preclude 
him  now  from  proceeding  with  that  claim.  The  points  fail  to 
make  out  abandonment ;  and  the  cases,  both  of  them,  show  that 
the  sixth  libel  was  "out  of  the  case,  for  the  present."  ]S"o  other 
communications  have  passed  between  the  plaintiff's  and  the  de- 
fendant's attorneys,  or  counsel,  or  the  court. 

II.  The  plaintiff  of  course  cannot  be  allowed  to  state  as  a 
fact,  what  is  not  such.     But  then  it  may  be  said  :  the  plaintiff 
ought  now  to  be  allowed  to  abandon  this  claim,  if  he  sees  fit. 
This  we  resist,  for  the  following  reasons :  1.  It  would  deprive 
the  defendant  of  the  right,  which  he  has  now,  to  obtain  a  new 
trial.     He  has  not  misled  the  court ;  as  the  defendant,  he  is  not 
a  party  to  any  attempt  to  withdraw  the  demurrers  from  the  eye 
of  the  court.     2.  It  would  give  the  plaintiff  an  unfair  advan- 
tage.    He  has  gone  to  trial,  taking  the  chance  of  a  verdict  on 
the  eleven  libels.     If  he  failed  in  them,  he  had  still  the  chance 
of  success  secure  upon  the  sixth.     Succeeding  on  the  trial,  he 
seeks  to  withdraw  from  the  demurrer.     He  should  have  made 
his  election  before  the  trial.    3.  If  the  plaintiff  had  abandoned 
the  sixth  libel  as  untenable  before  the  trial,  the  defendant  might 
have  read  that  in  his  defence,  to  show,  from  the  admitted  inno- 
cence of  one  of  the  series,  how  unlikely  it  was  that  the  defend- 
ant had  intended  to  injure  the  plaintiff     The  defendant  had  a 
right,  upon  the  questions  of  intent  and  of  damages,  to  refer  to 
other  publications  made  about  the  same  time. 

III.  If  the  plaintiff  were  permitted  to  amend,  it  should  be 
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upon  the  terras  of  amending  the  case  also  in  the  particulars,  in 
which  it  clearly  has  misstated  the  occurrences. 

IY.  The  motion  is  too  late.  The  rule  is,  that  an  amendment 
must  be  moved  for  as  soon  as  the  defect  is  discovered.  That 
was  last  spring.  No  reason  is  given  for  not  applying  sooner. 

V.  A  discontinuance  under  such  circumstances  after  a  de- 
murrer, was  not  permitted  under  the  old  practice.  (Baker  a. 
Smith,  5  Johns.,  485  ;  Baker  a.  Smith,  5  Wend.,  107 ;  Lowe  a. 
Humphrey,  9  /&.,  501.) 

BOSWOKTH,  Ch.  J. — All  the  papers  before  me,  tend  to  the  con- 
clusion that  the  sixth  libel  was  abandoned  at  the  trial,  and  was 
not  then  read  to  the  jury ;  and  that  no  damages  were  assessed 
by  reason  of  it. 

It  is  true,  that  the  plaintiff  has  filed  a  judgment  record  con- 
taining it,  and  the  demurrer  to  it  put  in  by  the  defendant. 
Looking  at  the  record  alone,  there  remains  an  issue  to  be  tried, 
and  for  aught  that  discloses,  contingent  damages  may  have  been 
assessed  by  reason  of  that  libel. 

But  it  is  equally  true  that  the  defendant  appealed  from  such 
judgment,  and  has  brought  the  appeal  to  argument.  If  the 
sixth  cause  of  action  was  not  regarded  by  him  as  having  been 
in  fact  abandoned,  he  should,  and  naturally  would,  have  moved 
to  set  aside  the  judgment-roll  for  irregularity.  No  judgment 
could  be  perfected  until  after  all  the  issues  in  the  action  had  been 
tried  and  decided. 

The  plaintiff's  printed  points  submitted  on  the  argument  of 
the  appeal  from  the  judgment,  state,  inter  alia,  that  "  the  libels 
are  twelve  in  number  (the  sixth  is  out  of  the  case,  there  being  a 
demurrer  to  it,  and  it  was  abandoned  at  the  trial)." 

Points  I.  and  II.,  of  the  points  made  by  the  defendant,  on 
that  appeal  are,  in  effect,  that  the  1st,  2d,  3d,  4th,  5th,  7th,  8th, 
9th,  10th,  llth,  and  12th  libels,  or  statements  of  causes  of  ac- 
tion, are  severally  defective  and  insufficient  in  this,  that  they 
do  not  state  a  cause  of  action.  No  notice  is  taken  in  such 
points  of  the  sixth,  nor  was  the  court,  at  the  trial,  requested 
by  the  defendant  to  charge  any  thing  in  relation  to  it,  while 
he  did  request  instructions  to  be  given  as  to  each  of  the 
others. 

I  have  no  difficulty  in  reaching  the  conclusion  that  the  sixth 
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libel  was,  at  .the  trial,  formally  abandoned,  and  that  this  was 
understood  by  both  parties. 

"Whether  the  plaintiff,  inasmuch  as  he  has  made  up  and  filed 
a  judgment-roll  containing  that  cause  of  action,  and  the  de- 
murrer to  it,  as  being  apparently  subsisting  proceedings  in  the 
action,  must  not  abide  by  the  consequences  which  would  result 
tram  treating  the  record  as  presenting  the  actual  condition  of 
the  issues  that  have  been  joined,  unless  the  amendment  he  now 
seeks  shall  be  granted,  is  not  a  question  presented  by  this 
motion. 

Leave  to  amend  is  asked.  I  have  no  doubt  that  it  is  com- 
petent for  the  court  to  grant  it,  on  such  terms  as  shall  be  just. 

As  a  condition  of  granting  it,  he  should  be  required  to 
consent  that  the  motion  made  by  the  defendant  be  granted  to 
such  extent,  as  to  allow  "  the  remarks"  made  by  the  plaintiff's 
counsel  to  the  jury,  a  statement  whereof  is  contained  in  the 
affidavit  of  James  Thomas  Roberts.  He  swears  most  explicitly 
to  their  accuracy,  and  that  he,  as  short-hand  reporter,  reduced 
them  to  writing  at  the  time  they  were  spoken,  and  in  the  precise 
form  they  were  made.  No  attempt  is  made  to  controvert  the 
facts  stated  in  his  affidavit. 

The  judges  who  heard  the  appeal  from  the  judgment,  were 
of  the  opinion  that  it  was  the  right  of  the  defendant  to  require 
the  court  to  prevent  the  counsel  of  the  plaintiff  from  making 
such  statements  to  the  jury^  as  the  case  states  he  did  make.  The 
defendant  excepted  to  the  decision  of  the  court,  in  refusing  to 
then  stop  the  counsel.  The  case  as  settled  does  not  show  that 
any  thing  objectionable  was  subsequently  said  by  the  plaintiff's 
counsel. 

If  they  were  of  a  character  calculated  to  produce  unjust  re- 
sults, substantial  justice  requires  an  amendment  of  the  case. 
If  they  were  not  of  that  character,  an  insertion  of  them  in  the 
case  cannot  affect  the  result  of  the  appeal  from  the  order  deny- 
ing a  motion  for  a  new  trial. 

This  is  not  the  time  nor  the  place  to  determine  definitively 
that  question.  It  is  sufficient  that  they  present  questions  of 
sufficient  importance  to  be  considered,  and  on  which,  it  is  just 
that  the  defendant  should  have  an  opportunity  to  be  heard. 
I  think  it  quite  clear  that  they  are  of  sufficient  importance,  con- 
sidering the  time,  place,  and  circumstances  under  which  they 
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were  made,  to  require  the  plaintiff  to  consent  to  their  insertion 
in  the  case  as  a  condition  to  granting  the  motion  made  by  him. 
His  motion  is  granted  on  that  condition.  If  such  consent  be  not 
given,  his  motion  is  denied. 

II.  General  Term,  June,  1859. — Appeal  from  order  denying 
motion  for  a  new  trial. 

BY  THE  COURT.* — SLOSSON,  J. — This  is  an  appeal  from  an 
order  at  special  term  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  several  libels 
published  of  and  concerning  the  plaintiff,  then  the  manager  of 
an  Italian  Opera  Company,  in  the  ]S^ew  York  Herald,  of  which 
the  defendant  is  the  editor,  between  the  3d  day  of  JSTovember, 
1848,  and  the  llth  day  of  February,  1849. 

The  complaint  alleged  the  publication  of,  and  set  forth 
twelve  distinct  libels.'  The  verdict  was  for  the  plaintiff  for 
$6000. 

First.  The  defendant  contends  that  it  was  irregular  to  have 
tried  the  issue  of  fact  until  the  demurrer  to  the  sixth  cause  of 
action,  being  the  sixth  of  the  alleged  libels,  had  been  disposed 
of.  Under  section  251  of  the  Code,  the  court  may  direct  the 
issues  of  fact,  where  there  are  both  issues  of  fact  and  law,  to  be 
tried  first ;  and  where  a  trial  of  such  issues  of  fact  has  been  had, 
and  nothing  appears  to  show  that  an  objection  was  taken  at  the 
time  of  the  trial,  it  will  be  intended  that  the  court  ordered 
those  issues  to  be  first  tried.  (2  Sandf.,  635.) 

The  jury  do  not  appear  to  have  assessed  contingent  damages 
in  respect  to  the  cause  of  action  demurred  to.  Whatever  in- 
convenience there  may  be,  if  there  be  any,  as  the  entry  of  judg- 
ment should  the  plaintiff  succeed  on  the  demurrer,  it  was  clearly 
not  irregular  to  try  the  issues  of  fact  first. 

It  was  always  optional  with  the  plaintiff  before  the  Code 
which  he  would  try  first,  his  issues  of  law  or  fact. 

Second.  The  defendant  contends  that  the  verdict  on  the  second, 
fifth,  and  seventh  causes  of  action  is  not  sustained  by  the  evi- 
dence. In  other  words  that  he  has  fully  proved  the  justification 
set  up  in  his  answer  to  those  several  libels. 

*  Present,  SLOSSON,  WOODKUKK,  and  PIER.REPONT,  JJ. 
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It  is  sufficient  to  say  that  there  is  conflicting  evidence  as  to  all 
or  nearly  all  the  matter  thus  set  up  by  way  of  justification. 

We  see  no  reason  whatever  for  disturbing  the  verdict  on  this 
ground. 

Third.  In  the  third  place  the  defendant  contends  that  the 
damages  found  by  the  jury  were  excessive  :  that  no  actual 
damages  were  proved,  but  that  on  the  contrary  the  evidence 
tended  to  show  that  the  effect  of  the  publications  was  to  fill  the 
plaintiff's  houses  on  the  nights  of  the  performances  at  the  Opera 
House. 

If  by  this  proposition  the  defendant  means  that  because  no 
actual  damage  was  proved,  any  damages  beyond  nominal  are 
to  be  deemed  excessive,  we  have  only  to  say  that  it  cannot  be 
sustained — the  reverse  of  the  proposition  is  too  well  settled  to 
be  disputed.  (Fry  a.  Bennett,  4  Duer,  24.7,  and  cases  there 
cited.) 

If  the  meaning  of  the  proposition  is,  that  conceding  that  ex- 
emplary damages  may  be  given  in  a  proper  case,  this  is  not  a 
proper  case,  and  that  there  is  no  evidence  to  warrant  any  such 
sum  as  that  found  by  this  verdict,  either  by  way  of  compensa- 
tion to  the  plaintiff,  or  as  punitive  and  exemplary ;  it  is  a  suffi- 
cient answer  to  say,  that  that  was  a  matter  to  be  determined  by 
the  jury  upon  the  evidence  under  the  charge  of  the  court. 

The  exceptions  which  were  taken  to  the  charge  on  the  ques- 
tion of  damages,  have  been  already  disposed  of  by  this  court, 
and  we  are  to  take  the  charge  for  the  purposes  of  this  appeal  as 
in  all  respects  correct. 

The  jury  were  instructed  that  the  damages  in  the  main  rested 
in  their  sound  discretion — that  if  they  believed  that  the  libels 
were  not  true,  or  had  been  published  in  respect  to  a  man  carry- 
ing on  a  particular  kind  of  business,  in  regard  to  his  conduct  in 
that  business,  and  had  been  a  source  of  pain  and  mental  suffer- 
ing to  the  party  libelled,  that  was  a  thing  which  they  had  a 
right  to  take  into  consideration — that  if  they  found  there  was 
actual  malice  in  the  defendant,  and  that  he  acted  upon  the  de- 
sign to  break  down  the  plaintiff,  that  presented  a  case  of  great 
aggravation,  and  that  taking  all  those  things  into  view,  if  they 
found  for  the  plaintiff,  they  would  assess  the  damages,  and  say,  in 
the  exercise  of  a  sound  discretion,  what  they  ought  to  be ;  and 
on  the  question  of  malice,  the  judge  distinctly  told  the  jury  that, 
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apart  from  the  evidence  of  Strakosch,  as  to  what  the  defend- 
ant said  in  the  interview  with  that  witness,  in  which  he  com- 
municated to  the  defendant  the  fact  that  the  plaintiff  refused  to 
have  an  interview  with  him,  the  defendant,  there  was  nothing  in 
the  case  which  showed  any  deliberate  design  on  the  part  of  the 
defendant  to  injure  the  plaintiff;  that  if  they  believed  that 
Strakosch  meant  to  say  that  Bennett,  when  told  by  the  witness 
that  Fry  refused  to  see  him.  used  the  language,  "  This  will 

•j  i  o         o     * 

finish  him,"  or  "  I  will  finish  him,"  it  presented  a  case  of  very 
aggravated  nature,  because  it  would  show  that  Bennett  from 
some  resentment,  as  is  alleged  from  the  fact  that  Fry  refused  to 
call  upon  him,  or  have  any  intercourse  with  him,  determined  to 
destroy  his  business  ;  whereas  if  the  words  used  were,  "  This  is 
finished,"  it  might  mean  an  entirely  different  thing :  and  the 
judge  left  it  to  the  jury  to  determine  what  the  expression  in  fact 
was,  which  the  defendant  had  used,  stating  that  the  witness 
throughout  did  not  pretend  to  be  specific  and  certain  as  to  the 
language  used,  and  that  he  finally  said  he  thought  the  word 
used  was  "  finished,"  and  the  judge  told  them  that  his  own 
minutes  showed  that  that  was  the  wrord  last  used  by  that  wit- 
ness. This  was  stating  to  the  jury  the  evidence  of  Strakosch  even 
more  favorably  for  the  defendant  than  perhaps  the  language  of 
that  witness  justified — he  was  a  foreigner,  and  spoke  the  Eng- 
lish language  at  that  time  but  imperfectly.  He  swore  that  his 
impression  always  had  been  and  then  was  (at  the  time  of  the 
trial),  so  far  as  he  could  recollect,  that  Mr.  Bennett  used  the 
word  "  finish" — that  he  had  thought  a  great  deal  of  that  for 
several  years  since  he  gave  his  testimony  on  the  first  trial,  and 
that  he  could  not  recollect  if  the  expression  was  "  I  will  finish 
Mr.  Fry,"  or  "  this  will  finish  Mr.  Fry,"  and  that  he  thought  it 
was  the  one  or  the  other  of  those  two  expressions.  On  his  cross- 
examination,  when  asked  whether  when  English  was  spoken  to 
him  he  could  understand  more  than  a  few  words,  he  replied., 
that  he  understood  the  meaning  then,  but  did  not  understand 
all  the  words  ;  that  he  did  not  perfectly  understand  the  words  ; 
that  he  got  the  meaning  as  much  from  the  expression,  face,  and 
gesture  (of  the  defendant),  as  from  the  words.  To  the  explicit 
question,  whether  the  word  was  "  finish"  or  "  finished,"  in  the 
present  or  past  participle,  he  answered,  "  I  think  it  was 
finished  ;"  but  when  the  question  was  again  put  to  him  :  "  Can 
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you  tell  the  jury  that  these  words  were  not  used,  '  Well,  that 
is  finished  ?'  "  he  answered,  "  I  do  not  remember — my  impres- 
sion is  that  he  meant  it  in  another  way" 

The  question  of  malice  as  arising  on  this  evidence  was  fairly 
put  to  the  jury,  and  very  favorably  for  the  defendant,  and  it  is 
evident  that  the  jury  understood  the  witness  to  have  said,  or  to 
have  intended  to  be  understood  as  saying,  that  the  words  which 
the  defendant  in  fact  used  were,  "This  will  finish  Mr.  Fry,"  or  "I 
will  finish  him,"  or  to  that  effect,  showing  a  deliberate  intent  on 
the  part  of  the  defendant  to  ruin  the  plaintiff  in  his  business. 

It  is,  moreover,  by  no  means  improbable  that  the  jury  took 
into  consideration  the  fact,  that  these  libellous  publications  were 
continued  for  a  period  of  over  three  months,  and  that,  too,  dur- 
ing the  very  time  that  the  plaintiff  was  engaged  in  giving  pub- 
lic performances  with  his  opera  company,  and  they  might  not 
unreasonably  regard  this,  as  confirmatory  evidence  that  the  de- 
fendant had  in  fact  used  the  words,  "  This  will  finish  him,"  or 
"  I  will  finish  him." 

It  cannot  be  denied  that  the  evidence  was  susceptible  of  this 
construction,  and  if  such  was  the  conviction  of  the  jury,  they 
were  justified,  under  the  charge  of  the  judge,  in  considering 
these  libels  as  published  with  an  actual  malicious  intent  to  in- 
jure the  plaintiff,  and  consequently  in  giving  exemplary  dama- 
ges; and  we  cannot  say  that  the  amount  of  the  verdict  is  so  large 
that  we  should  be  justified  in  holding  that  the  jury  were  in- 
fluenced in  giving  it  by  any  other  than  an  honest  conviction, 
based  upon  the  evidence,  of  the  existence  of  this  actual  mali- 
cious intent. 

The  amount  of  the  damages  was  wholly  within  their  con- 
trol ;  it  was  their  province  to  determine  how  far  the  libels  were 
malevolent,  and  calculated  to  wound  the  defendant's  feelings, 
and  injure  him  in  public  estimation.  The  fact  that  his  business 
is  not  shown  to  have  been  injured,  or  that  his  houses  were  as 
well  filled,  or  even  better  filled  in  consequence  of  the  libels  (if 
such  a  thing  could  be  proved),  would  make  no  difference — the 
damages  are  in  their  nature  in  such  cases  punitive,  as  well  as 
compensatory,  and  involve  the  principle  of  punishment  for  the 
sake  of  example,  as  well  as  satisfaction  for  the  private  wrong ; 
and  it  is  well  settled  that  the  court  will  not  interfere,  even  if  in 
its  opinion  the  damages  are  too  high,  and  the  court  would  have 
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given  less,  unless,  to  use  the  language  of  the  court  in  Coleman 
a.  Southwick  (9  Johns. ,  51) :  "  They  are  so  outrageous  as  to  strike 
every  one  with  the  enormity  and  injustice  of  them,  and  so  as  to 
induce  the  court  to  believe  that  the  jury  must  have  acted  from 
prejudice,  partiality,  or  corruption."  (See  also  Southwick  a. 
Stevens,  10  /£.,  443.) 

We  cannot  say  that  the  amount  of  the  verdict  in  the  present 
case  leads  us  to  any  such  conclusion. 

Fourth.  It  is  further  urged  as  a  ground  for  a  new  trial,  that 
the  judge  charged  the  jury,  in  effect,  that  it  was  uncertain 
whether  the  witness  Strakosch  used  the  word  "  finish"  or  "  fin- 
ished," and  left  them  to  determine  this  as  a  question  of  fact, 
k>  from  recollection  ;"  whereas  the  word  used  by  the  witness  was 
a  fact  which  admitted  no  speculation  or  trusting  to  recollection, 
and  if  there  was  any  doubt  as  to  the  word  used,  the  witness 
might  have  been  recalled. 

This  is  a  fallacy  :  although  the  judge  used  the  language,  "  if 
the  jury  believe  that  Strakosch  meant  to  say"  &c.,  there  is  no 
doubt,  in  fact,  as  to  what  Strakosch  did  say  ;  his  testimony  left 
it  doubtful  whether  the  defendant  used  the  word  "  finish"  or 
"  finished,"  and  the  judge  left  to  the  jury  to  determine  "  from 
recollection  what  the  true  character  of  the  testimony  was." 
"If,"  said  the  judge,  "you  are  not  satisfied  that  Strakosch 
proves  that  fact  (that  is,  that  the  defendant  used  the  words, 
1  This  will  finish  him,'  or  '  I  will  finish  him'),  then,  so  far  as  I 
recollect  the  evidence,  there  is  nothing  in  the  case  which  shows 
any  deliberate  design  on  the  part  of  Bennett  to  injure  Fry."  I 
think  it  impossible  to  say  that  the  jury  could  have  understood 
the  judge  as  submitting  to  them  any  other  question  on  the  testi- 
mony of  Strakosch,  than  that  of  the  very  words  which  the  de- 
fendant in  fact  used,  on  this  occasion. 

Finally.  The  ground  upon  which  the  defendant's  counsel 
most  strenuously  urged  the  granting  of  a  new  trial,  was,  that  the 
plaintiff's  counsel  in  the  course  of  his  summing  up  to  the  jury, 
after  the  court  had  been  asked  to  interrupt  him,  and  had  refused 
to  interfere,  and  the  defendant's  counsel  had  excepted,  persisted 
without  any  warrant  from  the  evidence  in  the  case,  in  a  strain 
of  observation  in  respect  to  the  character  of  the  Herald,  the  de- 
fendant's paper,  which  was  calculated  grossly  to  influence  the- 
minds  of  the  jury,  and  to  prejudice  the  defendant's  chance  of  a 
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fair'  verdict ;  and  the  defendant's  counsel  now  contends,  that 
although  the  court  at  general  term,  when  this  question  was  be- 
fore it,  held  that  it  was  not  a  cause  for  a  new  trial,  it  did  so  on 
the  ground  that  the  case  did  not  then  disclose  that  the  plaintiff's 
counsel  had,  after  the  exception  was  taken,  persisted  in  the  ob- 
jectionable course  of  remarks.  Since  the  argument  of  the  ex- 
ceptions at  general  term,  the  case  has  by  consent  of  parties 
been  amended,  so  as  to  embrace  the  actual  observations  made 
by  the  plaintiff's  counsel,  after  the  interruption  by  the  defend- 
ant's counsel,  and  the  refusal  of  the  court  to  interfere,  and  it  is 
contended  that  those  observations  were  of  the  same  character 
as  those  which  first  led  to  the  interference  of  the  defendant's 
counsel,  and  that  the  present  general  term  ought  now,  in  justice 
to  the  defendant,  to  order  a  new  trial. 

It  is  undoubtedly  true  that  the  general  term  in  deciding  this 
question  did  say,  that  "  if  the  case  had  disclosed  affirmatively 
that  the  court  refused  to  arrest  that  course  of  remarks,  and  that 
the  plaintiff's  counsel  continued  to  pursue  it  after  objection 
made  and  exception  taken  to  the  refusal  of  the  court  to  inter- 
fere, we  should  feel  it  our  duty  to  grant  a  new  trial  for  that 
cause." 

While  we  do  not  understand  the  general  term  as  having  by 
this  language,  or  by  any  language  used  by  it  in  disposing  of 
this  question,  decided  that  the  refusal  of  a  judge  to  arrest 
counsel  in  a  course  of  objectionable  observation  to  the  jury,  is 
in  itself  a  ground  of  legal  exception,  so  as  to  entitle  the  party 
to  a  new  trial  as  a  matter  of  strict  legal  right,  if  the  court  shall 
be  of  opinion  that  the  observations  of  counsel  were  such  as 
ought  to  have  led  the  judge  to  interfere ;  we  are  nevertheless  of 
opinion,  that  the  parties  in  an  action  are  entitled  to  claim  at  the 
hands  of  the  judge  before  whom  the  trial  is  had,  that  the  case 
shall  be  submitted  to  the  jury  fairly  upon  the  evidence,  and  that 
matters  not  justified  by  the  evidence  shall  be  excluded  from 
their  consideration.  In  the  language  of  the  general  term,  in 
passing  on  this  very  question,  "  it  is  equally  indispensable  to 
the  orderly  course  of  judicial  proceedings,  and  an  impartial  ad- 
ministration of  the  laws,  that  counsel  on  either  side  should  not 
be  allowed  to  lose  sight  of  the  evidence  and  the  issues,  and  in- 
dulge in  denunciations  of  a  party,  based  on  the  assumption  of 
facts  not  proved,  and  which  therefore  should  not  be  permitted 
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to  disturb  that  calm  deliberation  which  it  is  the  duty  of  jurors 
to  bestow,  and  which  the  parties  have  a  right  to  expect  and  de- 
mand ;"  and  we  may  add,  that  when  the  court  can  see  that  ac- 
tual substantial  injustice  has  been  done,  or  that  there  is  reasona- 
ble ground  to  apprehend  that  such  injustice  has  been  done  by 
reason  of  a  breach  of  this  rule,  which  is  a  rule  not  only  of  good 
order  in  the  conduct  of  judicial  proceedings,  but  of  protection 
and  safety  to  the  parties  themselves,  it  would  not  only  be  proper, 
but  might  become  the  duty  of  the  court  to  direct  a  new  trial, 
not  on  the  ground  that  the  refusal  of  the  judge  below  to  inter- 
fere, where  such  is  the  case,  is  matter  of  exception,  but  by  vir- 
tue of  the  inherent  control  which  the  court  has  over  its  own 
proceedings,  and  the  general  obligation  resting  upon  every  tri- 
bunal to  see  that  the  forms  of  its  judicial  proceeding  are  not 
perverted  to  the  wrong  and  injury  of  suitors. 

The  whole  subject  must  rest  principally  in  the  sound  discre- 
tion and  wisdom  of  the  judge  who  presides  at  the  trial,  as  it  is 
impossible  to  prescribe  a  rule  or  draw  a  line  of  limitation  which 
practically  can  be  applied  in  all  cases.  How  far  in  each  par- 
ticular instance  counsel  may  go  in  commenting  on  the  evidence. 
or  in  illustration  of  the  facts  or  principles  which  they  may  deem 
important  to  the  elucidation  of  truth,  and  not  transcend  the 
limits  of  strict  professional  duty,  or  overstep  the  boundary  of 
the  facts  proved,  is  a  question  which  must  from  its  very  necessity 
be  mainly  referred  to  the  discretion  of  the  judge  before  whom 
the  trial  is  had ;  and  a  case  proper  for  the  interference  of  the 
appellate  tribunal,  must  be  one  which,  by  its  circumstances  of 
aggravation,  appeals  to  that  inherent  power  in  the  court  to  pre- 
vent its  proceedings  from  being  made  the  instrument  of  injus- 
tice to  which  I  have  already  adverted.  It  must  be  strictly  an 
exceptional  case,  to  be  determined  by  its  own  peculiar  features 
and  merits. 

As  it  is  the  right  of  the  parties  to  be  protected  against  the 
assumption  of  facts  not  proved,  so  it  is  their  right  through  their 
counsel  to  draw  from  the  evidence,  and  enforce  upon  the  con- 
victions of  the  jury,  all  legitimate  inferences  and  conclusions; 
but  how  this  shall  be  done,  or  within  what  limitations  of  com- 
ment or  illustration,  it  is  impossible  for  the  court  to  prescribe. 
All  the  court  can  say  is,  that  when  it  sees  that  a  substantial 
wrong  or  injustice  has  been  done  to  either  party  by  an  abuse  :>!' 
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this  right,  or  can  perceive  that  the  verdict  of  the  jury  may  be 
reasonably  supposed  to  have  been  injuriously  influenced  by  such 
an  abuse,  it  will  interfere  to  correct  the  evil. 

In  the  present  case  we  do  not  see  clearly  that  such  an  injus- 
tice has  been  done,  nor  can  we  say  from  the  mere  amount  of 
the  verdict,  or  from  any  other  circumstance  appearing  on  the 
papers  before  us,  that  it  is  reasonably  to  be  inferred  that  the 
jury  were  unduly  influenced  in  giving  their  verdict,  by  the 
language  and  observations  employed  by  the  plaintiff's  counsel 
on  his  final  address  to  them,  and  which  have  given  rise  to  this 
present  discussion. 

Moreover  the  judge  expressly  told  the  jury,  that  in  determin- 
ing the  damages,  they  were  to  lay  out  of  view  any  thing  grow- 
ing out  of  what  had  been  said  as  to  the  character  of  the  news- 
paper about  which  there  was  no  evidence,  and  that  they  were 
to  divest  themselves  of  all  feeling  of  that  kind.  After  such  a 
caution,  delivered  at  the  very  close  of  the  charge,  we  cannot 
assume  from  the  mere  amount  of  this  verdict,  that  it  was  in  any 
degree  influenced  by  the  language  of  counsel  in  the  summing 
up.  On  the  contrary,  we  must,  I  think,  assume  that  the  caution 
was  heeded,  and  that  the  jury,  as  intelligent  and  conscientious 
men,  rendered  their  verdict  upon  a  strict  consideration  of  the 
evidence  only. 

That  they  may  have  been  thus  influenced  is  indeed  possible, 
and  it  is  greatly  to  be  regretted  that  any  occasion  should  have 
been  furnished  for  admitting  even  the  possibility  of  such  a 
thing ;  but  it  is  not  a  clear  case  for  our  interference.  On  the 
contrary,  we  see  no  good  reason  to  doubt  that  the  verdict  was 
awarded  solely  upon  the  conviction,  that  the  evidence  established 
that  alternative  of  the  case  which  the  judge  told  the  jury 
would  present  a  case  of  a  very  aggravated  nature  as  to  malice. 

Order  of  special  term  affirmed,  and  a  new  trial  denied,  with 
costs. 
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BULL  a.  MELLISS. 

Supreme  Court,  First  District;  General  Term,  May,  1859. 
FIDUCIARY  CAPACITY. — LIABILITY  OF  PARTNERS  TO  ARREST.* 

The  firm  in  which  M.  was  a  partner,  received  funds  belonging  to  the  plaintiff, 
from  the  plaintiff's  agent,  having  been  previously  requested  by  the  plaintiff  to 
remit  the  same,  when  received,  to  him.  They  remitted  a  bill  of  exchange  on  a 
branch  of  their  house,  payable  at  sixty  days  after  sight.  The  bill  was  accepted 
and  delivered  to  the  plaintiff,  but  the  defendants  failed  before  maturity,  and 
the  bill  was  unpaid. 

Held,  that  M.  was  liable  to  arrest  in  an  action  against  the  firm  to  recover  the 
funds. 

Appeal  from  an  order  vacating  an  order  of  arrest. 

The  defendants  in  this  action  were  the  partners  engaged  in 
business  both  in  this  city  and  in  Nottingham,  England,  under 


*  WETMORE  a.  EARLE. — Supreme  Court,  First  District ;  Special  Term,  December, 
1858. — This  was  an  action  against  Edward  S.,  John  H.,  and  Francis  S.  Earle,  who 
were  copartners,  to  recover  from  them  a  balance  due  on  a  number  of  notes  given 
by  them  to  the  plaintiff,  on  the  purchase  from  him  of  merchandise  upon  credit. 
The  plaintiff  caused  the  defendant,  Francis  S.  Earle,  to  be  arrested  on  the  ground 
of  fraud  in  contracting  the  debt  on  which  the  action  was  brought.  The  affidavit 
on  which  the  order  of  arrest  was  granted,  set  forth  the  transactions  between  the 
parties,  and  alleged  that  the  defendant  John  H.,  who  made  the  purchase  on  be- 
half of  the  defendants,  induced  the  plaintiff  to  make  the  sale  by  means  of  certain 
false  representations  as  to  the  solvency  of  defendant's  firm.  On  a  motion  made 
by  the  defendant  Francis  S.  to  vacate  the  order  of  arrest  against  him,  the  court 
directed  a  reference  to  Hon.  Lucien  Birdseye,  to  ascertain  and  report  the  facts. 

The  referee  reported  that  whatever  might  be  the  other  facts,  Francis  S.,  the  de- 
fendant arrested,  was  wholly  innocent  of  any  fraud,  and  did  not  know  or  consent 
to  any  misrepresentation  by  his  copartner. 

Albert  Cardozo,  for  the  motion. 
Mr.  Emerson,  opposed. 

DAVIES,  J.  (after  consulting  with  Mr.  Justice  Ingraham), — Held,  that  a  partner 
was  not  liable  to  arrest  for  the  fraud  of  his  copartner,  and  that  the  defendant 
must  be  discharged. 
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the  firm  of  Melliss  &  Ayers  in  New  York,  and  Ayers  &  Melliss 
in  Nottingham.  Their  transactions  were  very  large,  and  the 
credit  of  the  houses  good. 

In  the  summer  of  1857  the  plaintiff  had  an  agent  here,  who 
collected  for  the  plaintiff  the  sum  of  three  thousand  eight  hun- 
dred and  sixty-one  dollars,  and  by  the  plaintiff's  direction  this 
was  paid  into  the  hands  of  the  firm  of  Melliss  &  Ayers,  plain- 
tiff having  already  written  to  them,  notifying  to  them  his  in- 
tention so  to  do,  and  requesting  them  to  remit  the  funds,  "  less 
commissions,  by  draft,  payable  to  my  (the  plaintiff's)  order,  or 
in  such  other  way  as  you  (the  defendants)  may  think  best,  and 
upon  which  I  can  speedily  realize  the  amount."  The  defend- 
ants remitted  their  own  bill  of  exchange  at  sixty  days  for 
£793  on  Ayers  &  Melliss,  of  Nottingham.  The  bill  was  ac- 
cepted September  14,  1857.  On  October  7,  the  New  York 
firm  failed,  and  on  the  23d  October  the  Nottingham  firm  also 
failed,  leaving  this  acceptance  for  £793  unpaid. 

The  plaintiff  obtained  an  order  of  arrest  against  the  defend- 
ant Melliss,  upon  an  affidavit  in  the  following  form : 

[Title  of  the  cause  and  venue.] 

"  W.  B.  Bull  being  duly  sworn  says,  that  he  is  the  plaintiff  in 
this  action,  and  is  an  attorney  at  law,  residing  at"  &c.,  "  and 
that  the  above  defendants  were,  during  the  times  hereinafter  men- 
tioned, copartners  doing  business  under  the  name,  firm,  and  style 
of  Melliss  &  Ayers.  That,  theretofore,  to  wit,  on  or  about,"  &c., 
"  at,"  &c.,  "  the  deponent  placed  in  the  hands  of  the  defend- 
ants as  agents  of  the  plaintiff,  and  they  received  from  him  as 
such  agents  the  sum  of,"  &c.,  "  belonging  to  the  plaintiff,  to  be 
forwarded  by  them,  and  paid  to  the  plaintiff  in  England,  which 
they,  the  said  defendants  promised  and  agreed  to  forward,  and 
pay  over  to  the  plaintiff  as  aforesaid. 

"  Deponent  further  says  that  the  said  defendants  have  wholly 
neglected  and  refused  to  pay  to  the  plaintiff  said  sum  so  in- 
trusted to  the  defendants,  or  to  forward  the  same  to  the  plain- 
tiff, or  any  part  thereof,  and  that  the  same  has  been  demanded 
by  the  plaintiff  from  the  defendants,  and  that  the  said  defend- 
ants have  applied  and  converted  the  same  to  their  own  use." 

[Jurat.] 
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The  defendant  Melliss  having  been  arrested,  now  moved  on 
his  own  affidavit  to  vacate  the  order.  His  affidavit  alleged  that 
previous  to  receiving  the  plaintiff's  letter,  he  had  had  no  ac- 
quaintance or  dealing  with  the  plaintiff;  that  as  soon  as  the 
moneys  were  received,  they  remitted  according  to  their  usual 
and  invariable  custom  their  bill  of  exchange  on  their  Notting- 
ham house  ;  that  the  bill  was  accepted  by  the  drawees,  and  was 
delivered  to  and  received  by  the  plaintiff  as  payment  of  the 
moneys  deposited  ;  that  at  the  time  of  the  acceptance  and  de- 
livery of  the  bill  the  defendants  were  in  good  standing  and 
credit,  and  that  after  the  date  of  the  acceptance,  Ayres  & 
Melliss  paid  all  their  acceptances  as  they  fell  due,  to  the  amount 
of  over  two  hundred  and  fifty  thousand  dollars,  and  all  other 
indebtedness,  until  their  suspension  on  the  24th  of  October. 
The  deponent  further  alleged  that  he  never  received  personally 
any  of  the  money,  and  that  the  Nottingham  house  had  from  the 
time  of  the  acceptance  of  the  bill,  till  about  the  time  of  their 
suspension,  funds  of  the  New  York  house  to  a  much  larger 
amount  than  the  bill. 

The  plaintiff  opposed  the  motion  with  a  counter-affidavit, 
tending  to  show  that  the  plaintiff  had  objected  to  having  the 
bill  sent  him,  and  had  requested  payment  of  the  money. 

At  chambers  the  motion  to  vacate  the  order  of  arrest  was 
granted. 

The  plaintiff  appealed  to  the  general  term. 

TF.  E.  Curtis,  for  the  appellant,  cited  White  a.  Platt,  5  Den., 
274 ;  Howard  a.  Homer,  1  Code  R.,  N-.  S.,  406 ;  6  How.  Pr. 
R.,  88  ;  Stoll  a.  King,  8  How.  Pr.  R.,  300  ;  Burnharn  a.  Corey, 
4  Sand/.,  707;  Hawkins  a.  Appleby,  2  II.,  428;  Story  on 
Partn.,  §  108  ;  Collyer  on  Pcirtn.,  §  240  ;  Strong  a.  Stevens,  4 
Duer,  668  ;  Donohue  a.  Henry,  4  E.  D.  Smith's  C.  P.  R.,  162. 

Shea  &  Richardson  and  J.  M.  Van  Cott,  for  the  respondents. 

BY  THE  COURT. — ROOSEVELT,  P.  J. — The  defendants  need  not 
have  taken  charge  of  the  funds,  but  having  done  BO,  I  think  it 
was  a  breach  of  trust  instanter  to  remit  a  bill  on  themselves  at 
sixty  days — in  other  words,  a  promissory  note,  taking  a  loan  of 
the  money  without  authority. 
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INGRAHAM,  J. — concurred. 

PRATT,  J.  (dissenting). — It  appears  to  me  that  there  is  no  pre- 
tence in  this  case  that  the  defendants  were  to  pay  the  identical 
money  deposited;  and  that  they  were  at  liberty  to  use  the 
money  in  any  way  they  pleased,  entering  into  an  ordinary  con- 
tract that  their  firm  in  England  should  pay  the  amount.  Brown 
Brothers,  and  other  houses,  give  letters  of  credit  in  such  cases 
every  day,  and  certainly  could  not  be  held  to  arrest  for  fraud  in 
case  of  failure. 

Order  appealed  from  reversed  without  costs. 


THE  FARMERS'  LOAN  AND  TRUST  COMPANY  «l 
DICKSON. 

Supreme  Court,  First  District ;  At  Chambers,  August,  1859. 

NOTICE  OF   ACTION  PENDING. — PARTIES. — SERVICE   AND  PROOF 
OF. — SUMMONS. 

A  notice  of  action  pending  does  not  become  operative  until  actual  service  of  sum- 
mons upon  the  defendant. 

After  the  notice  of  a  foreclosure  action  pending  had  been  filed,  but  before  the 
summons  had  been  served  upon  the  defendant  L.  who  was  proceeded  against  as 
owner  of  equity  of  redemption,  L's  deed  to  third  parties,  which  was  dated  and 
acknowledged  before  the  filing  of  the  notice,  was  put  on  record ;  and  L.  was 
afterwards  served. 

Held,  that  L.'s  grantees  were  necessary  parties  to  the  action,  and  that  they 
not  having  been  joined,  the  purchaser  at  the  sale  should  be  discharged. 

It  seems,  that  though  a  certificate  by  the  sheriff  of  A.,  of  the  service  of  process 
in  the  county  of  B.,  is  no  proof  of  service,  the  judgment  and  sale  may  be  sus- 
tained against  the  purchaser's  motion  to  be  discharged,  by  allowing  an  affidavit 
of  service  to  be  filed  nunc  pro  tune. 

It  seems,  that  though  a  summons  on  which  the  attorney's  name  is  not  subscribed, 
but  printed,  should  be  deemed  a  nullity,  yet  the  copy  served  being  correct,  the 
plaintiff  should  be  allowed,  nunc  pro  tune,  t-o  file  a  copy  signed. 

Motion  by  a  purchaser  at  a  judicial  sale,  to  be  discharged. 
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This  action  was  brought  to  foreclose  a  mortgage  on  real  estate 
in  the  city  of  New  York. 

The  complaint  and  lis^pendens  were  filed  on  December  29, 
1858.  The  summons  was  served  on  that  day  upon  all  the  de- 
fendants, except  Robert  Livingston  and  his  wife,  the  said  Liv- 
ingston being  proceeded  against  as  the  owner  of  the  equity  of 
redemption,  and  the  other  defendants  being  judgment  creditors. 

On  July  18,  1859,  a  deed  from  Robert  Livingston  and  wife 
to  Madalena  Bortano  and  others,  dated  November  13,  1858, 
acknowledged  November  8,  1858,  was  recorded  in  the  office  of 
register  of  the  city  and  county  of  New  York. 

On  January  26,  1859,  the  summons  was  served  by  the  sher- 
iff of  Westchester  county,  on  Robert  Livingston  in  the  city  of 
New  York,  and  on  his  wife  in  Westchester  county,  and  his  cer- 
tificate of  such  service  was  filed.  The  name  of  the  plaintiff's 
attorney  was  not  subscribed  to  the  summons,  but  printed  at  the 
foot  thereof. 

Judgment  of  foreclosure  and  sale  was  made,  and  entered 
May  4,  1859,  and  the  premises  were  sold  by  the  referee  to 
Robert  Shiells. 

The  purchaser  objected  to  take  the  title  on  the  following 
grounds : 

1.  That  the  owners  of  the  equity  of  redemption  in  the  mort- 
gaged premises  were  not  parties  to  the  action,  nor  bound  by  the 
judgment  rendered  therein. 

2.  That  there  was  no  sufficient  proof  of  service  of  the  sum- 
mons on  the  defendant  Livingston. 

3.  That  the  summons  was  not  subscribed  by  the  plaintiff's 
attorney  as  required  by  the  Code.     On  an  affidavit  setting  out 
the  above  facts,  he  moved  to  be  discharged  from  his  purchase, 
and  be  repaid  the  10  per  cent.,  with  a  reasonable  counsel  fee  for 
examination  of  title. 

Samuel  Riker,  for  the  motion. — I.  The  purchaser  at  a  judi- 
cial sale  is  not  bound  to  accept  a  doubtful  title.  (Gerry  a. 
Post,  13  How.  Pr.  R.,  118.)  The  rule  is  not  to  compel  the  ac- 
ceptance of  a  title  against  which  doubts  or  suspicions  exist  of 
such  a  character  as  that  the  court  cannot  conscientiously  war- 
rant the  estate  to  him.  (Coster  a.  Clark,  3  Edwfd  Ch.,  430-1, 
and  causes  cited  ;  Jackson  a.  Edwards,  7  Paige,  412.) 
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II.  The  owners  of  the  equity  of  redemption  are  not  parties  to 
this  action.    The  deed  from  Livingston  to  Bortano  and  others 
was  dated  and  acknowledged  in  November,  1858.    The  law 
presumes  that  it  was  then  delivered.    The  lis-pendens  was  not 
filed  until  December  29,  1858.     As  holders  of  a  deed  of  the 
property,  although  not  recorded,  Madalena  Bortano,  &c.,  were 
the  owners  of  the  equity  of  redemption,  and  were  necessary 
parties  to  the  action.     (Hall  a.  Nelson,  23  Barb.,  88  ;  Strong  a. 
Dollner,  2  Sand/.,  444  ;  Reed  a.  Marble,  10  Paige,  409.) 

III.  Nor  does  the  amendment  of  1858  to  the  law  of  lis-pen- 
dens  affect  this  case,  for  the  deed  from  Livingston  was  not  re- 
corded subsequently  to  the  lis-pendens.    The  lis-pendens  has  no 
legal  existence  until  the  commencement  of  the  action.     (War- 
ing a.  Waring,  7  Abbotts'  Pr.  R.,  472  ;  Burroughs  a.  Reiger, 
12  How.  Pr.  JR.,  171 ;  Tate  a.  Jordan,  3  Abbotts'  Pr.  R.,  392.) 
2.  The  action  is  commenced  as  to  each  defendant,  when  the 
summons  is  served  upon  him.     (Code,  §§  99,  127,  and  139,  and 
cases  above  cited.)     3.  The  summons  was  served  on  Livingston 
January  26,  1859.     The  deed  from  him  was  recorded  January 
18,  1859.     So  that  before  the  commencement  of  the  action  as 
to  Livingston,  and  before  the  lis-pendens  had  any  legal  existence 
as  to  him,  the  records  showed  that  he  had  conveyed  the  mort- 
gaged premises  to  Bortano. 

IY.  The  sheriff  of  Westchester  county  had  no  authority  as 
sheriff,  to  serve  the  summons  in  the  city  of  New  York,  and  the 
proof  of  service  by  his  certificate  is  defective.  (Code,  §  133.) 

Y.  The  summons  was  not  subscribed  by  the  plaintiff's  at- 
torney. (Code,  §  128.) 

It.  II.  Bowne,  opposed,  read  an  affidavit  showing  that  on 
December  29,  1858,  the  summons  was  inclosed  to  the  sheriff  of 
Westchester  county,  to  be  served  on  Livingston  and  wife ;  and 
contended  that  under  the  latter  part  of  section  99  of  Code,  the 
action  was  commenced  as  to  Livingston  on  that  day,  and  that 
under  the  amendment  of  1858  to  section  132  of  Code,  Bortano, 
vfcc.,  were  subsequent  purchasers,  and  bound  by  the  judgment. 

S.  Riker,  in  reply.  The  provision  in  the  latter  part  of  sec- 
tion 99  of  Code,  making  an  attempt  to  commence  the  action 
equivalent  to  its  commencement  when  the  summons  is  de- 
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livered  with  the  intent  that  it  shall  be  actually  served,  to  the 
sheriff  of  the  county  in  which  the  defendant  resided,  was  de- 
signed only  to  save  the  action  from  the  operation  of  the  statute 
of  limitations. 

INGRAHAM,  J. — The  purchaser  of  mortgaged  premises,  objects 
to  the  title  as  defective,  and  moves  to  be  discharged  from  the 
purchase,  and  to  have  the  ten  per  cent,  paid  by  him  re- 
funded. 

1.  Because  the  owners  of  the  equity  of  redemption  are  not 
made  parties. 

The  lis-pendens  was  filed  with  the  complaint  in  the  clerk's 
office  on  29th  December,  1858,  but  the  summons  was  not  served 
on  the  defendant  Livingston  and  wife  until  26th  January,  1859. 
On  the  13th  November,  1858,  Livingston  and  wife  conveyed 
the  mortgaged  premises  to  Bortano  and  others,  but  the  deed  was 
not  recorded  until  18th  January,  1859,  and  these  grantees  were 
not  parties  to  the  action. 

I  have  heretofore  held  that  a  lis-pendens  filed  before  service 
of  the  summons  becomes  operative  on  such  service,  and  giving 
that  effect  to  the  lis-pendens  in  this  case,  it  became  operative  on 
the  26th  January,  1858,  as  to  Livingston  and  wife.  (Benson 
a.  Sayre,  7  Abbotts'  Pr.  R.,  472,  note ;  see  also  Waring  a. 
Waring,  7  /&.,  472.) 

The  court  is  not  deemed  to  acquire  jurisdiction  until  the 
service  of  the  summons  (Code,  §  139),  and  until  served  on  each 
defendant,  the  action  as  to  him  is  not  commenced.  (§  99.)  The 
provision  as  to  delivering  the  summons  to  the  sheriff  is  limited 
only  to  the  statute  of  limitations. 

The  amendment  of  1858  (Laws  o/"185S,  491),  does  not  reined  v 
the  difficultv.  If  the  summons  had  been  served  on  Livingston 

v  O 

and  wife  before  the  deed  from  Livingston  to  Bortano  had  been 
recorded,  then  the  amended  section  of  1858  would  have  ap- 
plied, and  the  notice  of  lis-pendens  filed  previous  would  have 
been  effectual  against  the  grantees;  but  neither  before  nor  after 
the  amendment  of  1858  was  the  lis-pendens  of  any  value,  until 
the  action  was  actually  commenced  against  the  defendant  sought 
to  be  affected  by  it. 

The  amended  section  of  1858,  places  a  purchaser  whose  deed 
is  not  recorded  in  the  same  condition  as  if  he  were  a  party.  If 
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the  grantees  of  Livingston  had  been  parties  to  the  action,  they 
would  not  have  been  affected  by  the  filing  of  the  notice  of  Us- 
pendens  until  the  summons  was  served  upon  them,  they  are  in 
no  worse  condition  as  purchasers,  and  until  the  summons  was 
served  on  Livingston,  they  were  not  included  in  the  description 
of  subsequent  grantees. 

2.  The  proof  of  service  of  the  summons  by  a  certificate  of 
the  sheriff  of  Westchester,  of  a  service  in  the  city  of  New  York, 
is  bad.     The  sheriff  of  Westchester  had  no  authority  to  do  offi- 
cial acts  out  of  his  county,  and  his  certificate  therefor  was  not 
proof,  but  this  difficulty  can  be  remedied  by  filing  an  affidavit 
of  service  nunc  pro  tune. 

3.  The  summons  should  have  been  signed  by  the  plaintiff  or 
his  attorney  (§  128),  and  the  printed  name  of  the  attorney  was 
a  nullity.    As  the  copy  served  was  correct,  the  plaintiff  might 
also  file  a  copy  properly  signed  nunc  pro  tune. 

4.  The  same  remark  applies  to   the   complaint  on  file — as 
well  as  the  other  errors  in  practice.     They  can  be  remedied  on 
application  to  the  court. 

For  the  first  reason,  however,  I  am  of  the  opinion  that  the 
title  is  not  perfect,  and  that  the  purchaser  should  not  be  com- 
pelled to  complete  his  purchase. 

The  motion  must  be  granted  to  discharge  the  purchaser  from 
his  purchase,  to  direct  the  repayment  of  the  ten  per  cent,  and 
interest,  and  that  the  plaintiff  pay  a  counsel  fee,  and  his  dis- 
bursements in  examining  the  title,  with  $10  costs  of  motion. 

VOL.  IX.— 5 
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WARREN  a.  TIFFANY. 

Supreme  Court,  Seventh  District ;   Special  Term,  September, 

1858. 

SERVICE  BY  PUBLICATION.* — REQUISITES  OF  AFFIDAVIT. — OMISSION 
TO  ISSUE  ATTACHMENT. 

An  affidavit  to  obtain  an  order  for  service  of  summons  by  publication,  showing 
that  the  defendant  is  a  resident  of  the  State,  and  that  the  deponent  is  informed 
that  he  is  absent  from  the  State,  and  that  he  believes  that  he  is  absent  for  the 


°  B.ATHBONE  a.  CLARKE  (Supreme  Court;  Seventh  District,  Special  Term,  1859). — 
This  was  an  action  for  the  foreclosure  of  a  mortgage  on  a  farm  in  Monroe  county. 
It  was  referred  to  James  C.  Smith,  Esq.,  and  his  report,  on  coming  in.  was  con- 
firmed by  the  court.  E.  DARWIN  SMITH,  J.,  and  judgment  ordered  for  plaintiff,  on 
the  grounds  stated  by  the  referee. 

Barlow  &f  Olmstead  and  Mr.  Martindak,  for  the  plaintiff. 
Charles  L.  Clarke  and  Mr.  Angle,  for  the  defendants. 

The  complaint  was  filed  for  the  foreclosure  of  the  mortgage  in  question,  dated 
March  7,  1854,  made  by  the  defendant  Stebbins  and  wife,  for  $2000,  to  Benjamin 
Hodge,  and  by  him  assigned  to  the  plaintiff,  Mrs.  Kathbone  ;  and  also  to  set  aside, 
as  fraudulent  and  void,  the  foreclosure,  by  advertisement,  of  a  prior  mortgage, 
and  the  sale  of  the  premises  thereunder.  The  issue  was  on  the  validity  of  this 
foreclosure  by  advertisement  under  the  statute,  and  the  proceeding  was  adjudged 
fraudulent  and  void. 

It  appeared  from  the  pleadings  and  testimony  that  in  1850.  a  mortgage  was  duly 
executed  and  recorded  by  Henry  Leiter  to  Conrad  B.  Lewis  on  a  farm  of  120  acres 
at  Clarkson,  Monroe  county.  Leiter  sold  the  farm  to  Stebbins.  who  executed  a 
second  mortgage  to  Hodge,  which  he  assigned  to  the  plaintiff,  and  a  third  mort- 
gage to  A.  F.  Bartow.  Stebbins  then  conveyed  the  farm  to  Mehitabel,  the  wife 
of  George  L.  Clarke,  in  April,  1855.  Shortly  afterwards  George  T.  Davis  took  an 
assignment  of  the  first  mortgage  from  Stephen  Merritt,  who  held  it  by  assign- 
ment from  Lewis.  Merritt  had  previously  agreed  with  Charles  Bartow,  the  plain- 
tiff's agent,  to  extend  the  time  for  the  payment  of  the  first  mortgage  till  the  fall 
of  1855.  But  on  the  personal  negotiation  of  Clarke,  who  pretended  that  he  was 
acting  in  concurrence  with  Charles  Bartow,  Merritt  was  induced  to  assign  the  mort- 
gage. There  was  at  that  time  due  on  the  first  mortgage  $400. 

The  design  of  foreclosing  the  first  mortgage  "  by  advertisement."  without  giv- 
ing actual  notice  to  the  parties  in  interest,  was  then  formed  by  Clarke  &  Davis. 
If  successful,  its  result  would  have  been  to  cut  off  the  second  and  third  mort- 
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purpose  of  defrauding  his  creditors,  without  showing  grounds  for  that  belief,  is 
insufficient ;  and  an  order  granted  on  such  an  affidavit  is  irregular,  and  it  and 
all  subsequent  proceedings  should  be  set  aside  on  motion. 

gages,  and,  by  purchasing  at  the  sale,  they  could  have  held  the  farm  discharged 
of  these  mortgages. 

This  foreclosure  was  commenced  by  publishing  in  the  Genesee  Evangelist  the  fol- 
lowing notice  : 

"  On  the  6th  day  of  April,  1850,  Henry  Leiter  executed  a  mortgage  to  Conrad 
B.  Lewis  on  lot  three,  section  three,  town  four,  in  the  triangular  tract  in  the  town 
of  Clarkson,  which  was  recorded  in  the  clerk's  office  of  Monroe  county,  and  as- 
signed to  George  T.  Davis.  There  is  due  on  said  mortgage,  at  the  date  of  the  first 
publication  of  this  notice,  the  sum  of  $413.08.  The  premises  described  in  said 
mortgage,  as  above,  will  be  sold  at  public  auction,  at  the  house  of  R.  W.  Law- 
rence, in  the  village  of  Churchville,  on  the  18th  day  of  August  next,  at  9  o'clock 
A.M.,  agreeably  to  the  statute.  GEO.  T.  DAVIS." 

At  the  time  and  place  mentioned  in  the  notice,  the  farm  was  sold  to  Elisha  P. 
Davis,  the  father  of  George,  for  §461.  It  was  worth  at  that  time  about  $5400. 
Elisha  P.  Davis  subsequently  mortgaged  the  premises,  and  sold  and  exchanged 
the  farm  in  separate  parcels.  Parties  were  thus  introduced  who  were  apparently 
strangers  to  their  transactions,  and  bonafide  holders  for  value.  There  were  various 
other  facts  in  the  case  indicating  the  complicity  of  Clarke  and  Elisha  and  George 
T.  Davis  in  all  these  transactions. 

The  title  of  Elisha  P.  Davis  under  the  foreclosure  was  made  out  on  the  record 
by  filing  the  usual  affidavits.  The  affidavit  of  the  service  of  the  notice  on  the 
parties  interested  in  the  second  and  third  mortgages,  &c.,  was  made  by  one  Pierce, 
at  that  time  occupying  the  same  office  with  Clarke.  He  stated  that,  on  the  7th 
July,  1855,  he  deposited  copies  of  the  notice,  "  properly  folded  and  inclosed  in 
envelopes,  and  directed  as  follows  :"  [Then  follows  nine  names,  among  which 
are  those  of  "  H.  Leiter,  Clarkson  ;"  "  A.  F.  Bartow,  Leroy  ;"  "  C.  Bartow,  Le- 
roy,"  and  "  Benjamin  Hodge,  Buffalo."]  The  affidavit  also  stated  that'the  "  no- 
tices were  directed  to  each  of  the  above  persons,  at  their  respective  places  of  resi- 
dence, as  near  as  he  (Pierce)  could  ascertain  the  same,  after  diligent  inquiry." 

The  affidavit  did  not  state  in  what  post-office  the  notices  were  deposited,  but 
Pierce  testified  on  the  trial  that  it  was  in  the  post-office  at  Rochester.  The  re- 
cords at  the  several  post-offices  were  produced,  and  showed  that  all  the  letters 
mailed  at  Rochester,  either  on  the  7th  of  July,  1855,  or  on  the  9th,  for  Buffalo, 
Clarkson,  and  Leroy,  were  received  at  those  offices  respectively.  Leiter,  Hodge, 
and  the  Bartows  testified  that  they  did  not  receive  any  such  notice,  though  they 
called  at  the  post-office  daily.  A  notice  addressed  to  Hutter  was  received  at  the 
Clarkson  office,  but  he  lived  elsewhere,  and  did  not  get  it.  This  notice  was  in  an 
unsealed  envelope,  post-marked  Rochester.  July  7,  and  stamped  with  a  one  cent 
stamp. 

Such  notices  came  within  the  term  "  circular,"  as  used  by  the  post-office  de- 
partment, and  the  records  kept  at  the  Rochester  office  showed  that  on  the  7th 
July  only  five  circulars  were  deposited  at  that  office  ;  of  these  the  notice  to  Hutter 
was.  of  course,  one,  and  it  was  not  questioned  that  notices  were  deposited  for  Mr. 
and  Mrs.  Stebbins  and  Mr-,  and  Mrs.  Clarke.  Although  Pierce's  affidavit  was 
shown  to  him  on  the  stand,  he  did  not  recollect  whether  the  notices  were  sealed 
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That  the  order  for  publication  did  not  direct  that  a  copy  of  the  summons  and1 
complaint  be  mailed,  is  likewise  a  fatal  irregularity. 

The  plaintiff's  omission  to  issue  an  attachment  against  the  property  of  a  defend- 
ant, in  an  action  commenced  in  such  manner,  is  a  ground  for  setting  aside  the 
judgment. 


or  stamped,  nor  had  he  noticed  how  they  were  directed.  He  had  no  recollection 
about  the  condition  of  one  notice  more  than  another  :  he  made  no  inquiry  as  to 
the  places  of  residence  ;  nor  could  he  say  when,  where,  or  by  whom  his  affidavit 
was  drawn.  On  these  points,  the  conclusion  was,  that  all  the  envelopes  deposited 
by  Pierce  were  "  circulars."  like  the  one  to  Hutter  :  that  no  circulars  were  mailed 
to  Leiter,  Hodge,  or  the  Bartows,  and  that  the  affidavit  was  false  in  stating  that 
"diligent  inquiry"  had  been  made. 

Upon  these  facts  it  was  held  : 

First.  That  no  notice  of  sale  was  deposited  in  the  post-office  directed  to  either 
Henry  Leiter.  Benjamin  Hodge.  Alfred  F.  Bartow,  or  Charles  Bartow  ;  and  that 
the  notice  was  not  served  on  them  in  any  manner  ;  and  that  neither  they  nor  the 
plaintiff  had  any  knowledge  of  the  foreclosure  before  the  sale  ;  and  that  this 
omission  rendered  the  foreclosure  utterly  void,  at  least  as  against  the  parties  not 
served.  (Van  Slyke  a.  Sheldon,  9  Barb..  278  ;  Stanton  a.  Kline,  1G  lb..  9  ;  re- 
versed, 1  Kern.,  196,  but  on  another  point  ;  St.  John  a.  Bumstead,  17  Barb.,  100  : 
Cole  a.  Moffitt,  20/6.,  18.) 

Second.  That  the  foreclosure  of  the  Leiter  mortgage  was  commenced  and  carried 
on  with  the  fraudulent  design  of  cutting  off  the  lien  of  the  holders  of  the  junior 
mortgages  (to  the  plaintiff  and  Bartow),  without  giving  them  notice  of  the  fore- 
closure ;  and  that  the  defendants  Charles  L.  Clarke.  Elisha  P.  Davis,  and  George 
T.  Davis  were  parties  to  such  design,  or,  at  least,  had  notice  thereof  before  the 
foreclosure  sale  ;  and  that  the  charge  of  fraud  in  the  complaint  was  established. 

Third.  That  the  foreclosure  was  void,  because  the  description  of  the  premises 
contained  in  the  notice  of  sale  did  not  conform  substantially  with  that  contained 
in  the  mortgage,  as  required  by  the  statute.  The  notice  stated  nothing  as  to 
quantity,  no  metes  and  bounds  were  given,  nor  did  it  appear  whether  the  land 
was  a  village  lot  or  a  farm.  The  mortgage  stated  that  the  lot  was  distinguished 
as  lot  number  three,  &c.,  on  "  a  map"  of  the  triangular  tract,  made  by  R.  M. 
Stoddard,  and  filed  in  the  county  clerk's  office,  and  that  it  contains  120  acres  of 
land.  The  statement  of  the  quantity  of  land,  and  the  reference  to  a  map  filed 
in  a  public  office,  where  the  precise  location  could  be  ascertained,  must  be  re- 
garded as  substantial  portions  of  the  description.  As  the  notice  omits  them,  it 
does  not  comply  with  the  statute,  and  on  account  of  this  defect  the  foreclosure  is 
utterly  void. 

Fourth.  That  the  notices  deposited  in  the  post-office  were  not ';  properly  folded 
and  directed"  within  the  meaning  of  the  statute.  The  notices  were  placed  in 
ordinary  envelopes,  unsealed,  with  a  cent  stamp  on  each.  If  the  notice  itself  had 
been  folded,  and  the  direction  had  been  written  on  the  same  piece  of  paper,  so  that 
the  direction  could  not  be  separated  from  the  notice,  the  statute  would  have  been 
literally  and  substantially  complied  with.  This  was  probably  the  mode  of  direct- 
ing contemplated  by  the  makers  of  the  law.  for  at  that  time  letters  containing 
two  pieces  of  paper  were  charged  with  double  postage.  Nevertheless,  it  is  not 
essential  that  the  statute  should  be  literally  followed,  as  to  the  mode  of  "  folding 
and  directing."  Any  mode  which  is  substantially  the  same  is  sufficient.  But  the 
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.  Motion  to  set  aside  order  for  service  of  summons  by  publica- 
tion, and  all  subsequent  proceedings. 

The  action  was  on  a  promissory  note.  The  plaintiff  pro- 
ceeded by  publication  of  summons,  and  entered  judgment, 
which  the  defendant  now  moved  to  set  aside  for  irregularity. 
The  facts  relative  to  the  proceedings  are  stated  in  the  opinion. 

Mr.  Gardner,  for  the  motion. 
S.  Gooding,  opposed. 

WELLES,  J. — The  action  was  commenced  by  publication  of 
the  summons,  in  pursuance  of  an  order  of  the  county  judge  of 
Ontario  county,  bearing  date  May  24th,  1858.  The  affidavits 
upon  which  the  order  was  made,  show  that  the  defendant  was 
at  the  time  a  resident  of  this  State,  and  do  not  show  that  such 
residence  was  neither  known  to  the  party  applying  for  the  order, 
nor  could  with  reasonable  diligence  be  ascertained  by  him  ;  but 
on  the  contrary,  they  do  show  expressly  that  the  defendant's 
residence  was  in  the  town  of  Bristol,  in  the  county  of  Ontario. 
It  appeared  by  the  affidavit  of  the  sheriff,  which  was  presented 
to  the  judge  when  applied  to  for  the  order,  that  after  the  sum- 
mons was  put  into  his  hands  to  be  served,  he  went  to  the  de- 
fendant's residence  in  said  town  of  Bristol,  and  was  then  in- 
formed by  his  family  and  other  persons  residing  near  the  resi- 
dence of  the  defendant,  that  he  had  been  absent  from  home 
since  about  the  1st  of  November  previous,  and  had  not  since 
been  home.  That  when  last  heard  from,  he  was  at  the  city  of 
Nashville,  in  the  State  of  Tennessee.  The  sheriff's  affidavit 


mode  adopted  in  this  case  was  not  substantially  the  same.  There  was  no  direc- 
tion upon  the  notice  itself — the  only  direction  was  upon  the  envelope.  That  being 
unsealed,  the  notice  could  easily  have  been  taken  out  by  design,  or  might  have 
dropped  out  accidentally,  before  the  envelope  reached  the  place  to  which  it  was 
directed.  Since  the  notice  and  the  direction  were  on  separate  pieces  of  paper, 
the  envelope  should  have  been  sealed  to  satisfy  the  statute.  This  mode  of  service 
•was  not  authorized  by  the  statute,  and  the  foreclosure  is  utterly  void,  at  least,  as 
against  those  parties  who  did  not  in  fact  receive  the  notice. 

Judgments  of  foreclosure  and  sale  for  the  plaintiff,  and  that  the  foreclosure  of 
the  first  mortgage  was  void  ;  and  for  costs  against  Charles  L.  Clarke.  Elisha  P. 
Davis,  and  George  T.  Davis. 
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concludes  as  follows  :  "  And  that  deponent  believes  that  said 
Tiffany  is  absent  from  the  State  of  New  York  for  the  purpose 
of  defrauding  his  creditors."  The  action  was  brought  to  re- 
cover the  amount  of  a  promissory  note  made  by  the  defendant. 
There  is  nothing  in  the  papers  tending  to  show  that  the  defend- 
ant had  departed  from  the  State  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  summons,  or  that  he  kept 
himself  concealed  within  the  State  with  the  like  intent,  except 
this  extract  from  the  sheriff's  affidavit,  which  is  no  evidence 
whatever.  It  is  not  the  statement  of  any  fact,  but  is  simply  the 
belief  of  the  sheriff,  unsupported  by  any  fact  whatever  touch- 
ing the  occasion  or  intent  of  the  defendant's  absence.  The  affi- 
davits wholly  failed,  therefore,  in  showing  a  case  for  the  order 
for  publication.  The  order  did  not  direct  a  copy  of  the  sum- 
mons and  complaint  to  be  deposited  in  the  post-office,  directed 
to  the  defendant  at  his  place  of  residence,  as  required  by  sec- 
tion 135  of  the  Code.  The  motion  papers  show  that  no  attach- 
ment against  the  property  of  the  defendant  has  been  issued  in 
the  action. 

The  plaintiff  proceeded  upon  the  order  by  publication  of  the 
summons  for  six  weeks  in  the  two  newspapers  designated  in  the 
order,  after  which  he  procured  the  usual  order  of  reference,  and 
entered  judgment  upon  the  report  of  the  referee  for  $258.38 
damages,  with  costs  of  the  action. 

The  order  for  publication,  and  all  the  subsequent  proceed- 
ings, including  the  judgment,  were  clearly  irregular,  and  must 
be  set  aside.  The  affidavits  did  not  show  a  case  for  commen- 
cing the  action  by  publication,  and  for  that  reason  the  order  was 
unwarranted.  In  case  evidence  had  been  given  showing  that 
the  defendant's  absence  was  with  intent  to  defraud  his  creditors 
or  to  avoid  the  service  of  a  summons,  it  should  have  directed  a 
copy  of  the  summons  and  complaint  to  be  deposited  in  the  post- 
office,  directed  to  the  defendant  at  his  place  of  residence.  The 
omission  to  do  that  was  a  fatal  irregularity.  Again,  the  judg- 
ment was  irregular  in  consequence  of  the  plaintiffs  omitting  to 
attach  the  defendant's  property,  as  it  could  in  no  event  affect 
any  property  of  the  defendant,  except  such  as  had  been  taken 
by  virtue  of  an  attachment  regularly  issued  in  the  action. 
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New  York  Common  Pleas ;  Special  Term,  August,  1859. 
REFEREE'S  FEES.* — TAXATION  OF  COSTS. 

Where  upon  taxation  of  costs,  the  sum  claimed  by  the  prevailing  party,  as  his 
disbursement  for  referee's  fees,  is  objected  to,  and  no  writing  is  produced 
agreeing  to  any  particular  compensation,  the  allowance  cannot  exceed  three 
dollars  for  each  day  spent  by  the  referee,  in  person,  in  the  business  of  the 
reference. 

When  the  time  actually  spent  by  the  referee  is  disputed,  it  must  be  shown  af- 
firmatively by  affidavit  or  otherwise. 

A  referee  is  not  entitled  to  charge  for  services  of  a  third  person  before  whom  the 
parties  agree  to  proceed  with  the  reference,  in  the  referee's  absence. 

On  appeal  from  taxation  of  costs,  the  respondent  produced  a  new  affidavit  in 
support  of  the  clerk's  decision,  which  was  read  then  for  the  first  time,  but  with- 
out objection  on  the  part  of  the  appellants. 

Held,  that  the  court  should  determine  the  question  upon  the  papers  which 
were  before  the  clerk  at  the  time  of  the  taxation  ;  but  being  of  opinion  that 
his  taxation  was  erroneous,  they  would  refer  to  the  new  affidavit  for  the  pur- 


*  RICHMOND  a.  HAMILTON  (Supreme  Court,  First  District ;  'At  Chambers,  Octo- 
ber, 1858). — This  cause  came  before  the  court  on  a  motion  to  vacate  order  of  refer- 
ence and  subsequent  proceedings. 

The  facts  are  stated  in  the  opinion. 

INGRAHAM,  J. — This  case  was  referred  to  a  referee,  who  reported  in  favor  of 
the  defendants.  They  refused  to  take  up  the  report  on  account  of  the  large 
amount  charged  by  the  referee  for  his  fees.  They  paid  him  $100,  and  demanded 
the  report,  which  he  retained  for  the  balance  of  the  fees  claimed  by  him,  and  the 
report  is  still  in  his  hands.  The  plaintiff  now  moves  for  an  order  vacating  the 
order  of  reference,  and  setting  aside  the  subsequent  proceedings. 

This  relief  certainly  is  not  the  proper  one.  The  case  has  been  tried  and  de- 
cided, and  it  would  be  very  unnecessary  to  put  the  parties  to  the  trouble  and 
expense  of  a  new  trial.  The  plaintiff  may  take  an  order  directing  the  defendants 
to  file  the  report  within  ten  days,  and  enter  up  judgment  thereon  ;  and  in  default 
thereof,  giving  plaintiff  leave  so  to  do  without  costs.  Any  dispute  as  to  the 
amount  of  the  referee's  fees  may  be  settled  by  requiring  the  referee  to  have  the 
same  taxed. 

No  costs  are  allowed  on  this  motion. 
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pose  of  ascertaining  whether  there  were  any  new  facts  by  reason  of  which  they 
should  properly  order  a  readjustment  before  the  clerk,  instead  of  correcting  the 
error  themselves. 

Where  objection  is  made  to  the  charge  of  the  referee,  the  proper  proof  of  the  time 
actually  spent  by  him,  is  his  affidavit  thereto. 

Appeal  from  decision  of  the  clerk  in  taxing  costs  upon  enter- 
ing judgment  on  the  report  of  a  referee. 

The  action  was  brought  to  foreclose  a  mechanic's  lien.  The 
cause  was  referred  to  Edward  P.  Cowles,  Esq.  He  reported  in 
favor  of  the  defendants.  They  gave  the  usual  notice  of  taxa- 
tion of  costs,  in  which  the  amount  charged  for  referee's  fees 
was  three  hundred  and  twenty-five  dollars,  being  for  sixty-five 
meetings  at  $5  each.  The  plaintiff's  attorney  attended  on  the 
taxation  and  objected  to  this  sum,  but  the  clerk  allowed  the 
charge ;  and  the  plaintiff  now  appealed  from  his  taxation,  and 
asked  a  readjustment. 

The  principal  affidavit  on  which  the  motion  for  readjustment 
was  based,  was  that  of  the  plaintiff  himself.  He  stated  that  the 
case  was  referred  to  Edward  P.  Cowles,  Esq.,  as  referee  ;  that 
the  parties  appeared  and  proceeded  with  said  reference  on  the 
20th  of  October,  1857  ;  that  the  testimony  was  taken  before  "a 
young  man  by  the  name  of  Paterson,"  in  the  office  of  said 
Cowles  ;  that  altogether  there  were  sixteen  meetings  at  which 
testimony  was  taken  at  said  referee's  office  ;  that  upwards  of 
twenty  adjournments  were  had  in  consequence  of  the  referee 
being  absent,  and  Paterson  being  engaged  in  taking  testimony 
in  other  cases,  &c.,  &c. 

On  behalf  of  defendants  was  introduced  the  affidavit  of  Mr. 
Paterson,  stating  the  proceedings  had  before  the  referee,  and 
which  affidavit  was  used  before  the  clerk.  All  the  matters  in 
this  affidavit  were  restated  more  elaborately  in  a  second  affidavit 
by  Paterson,  read  for  the  first  time  upon  the  hearing  of  this 
appeal. 

This  second  affidavit  was  substantially  as  follows  : 

"  Edward  Paterson,  being  duly  sworn,  says  that  he  is  the 
managing  clerk  of  Edward  P.  Cowles,  the  referee  herein,  and 
as  'such  managim*;  clerk,  has  the  charge  of  the  books  of  the 

O         O  '  <-J 

business  of  the  said  Cowles,  and  attends  to  the  keeping  of  such 
books,  both  in  regard  to  references  before  said  Cowks  and  to 
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his  private  law  business ;  that  deponent  kept  a  record  of  the 
days  appointed  for  the  hearing  of  the  above-entitled  action  be- 
fore the  referee  therein,  and  that  a  just  and  true  account  of  said 
days  appears  in  the  papers  hereunto  annexed,  and  that  the  same 
was  correctly  taken  from  such  aforesaid  record.  [The  paper 
annexed  gave  merely  the  dates  of  the  sixty-five  meetings.]  That 
it  has  always  been  the  custom  of  the  said  Cowles,  in  every  re- 
ference before  him.  to  charge  five  dollars  for  each  day  appointed 
for  a  hearing  of  such  reference,  unless  some  larger  sum  is  agreed 
upon  ;  that  such  custom  is  well  known  to  the  profession  in  the 
city,  and,  as  deponent  believes,  was  known  to  the  attorney  of 
the  plaintiff  at  the  time  the  hearing  of  this  case  was  brought  on 
before  the  referee  ;  that  the  aggregate  number  of  days  ap- 
pointed for  hearing  herein  is  sixty,  as  appears  by  said  original 
record  and  the  hereunto  annexed  paper,  and  which  was  kept  by 
deponent  at  the  time,  and,  as  he  believes,  is  correct ;  and  that, 
after  the  submission  of  the  case  by  the  counsel  therein  for  the 
respective  parties,  the  referee  was,  to  the  knowledge  of  depo- 
nent, engaged  for  several  days  in  the  examination  of  the  said 
case,  and  of  the  testimony  therein,  which  was  very  voluminous, 
and  in  the  decision  of  the  same,  and  in  the  preparation  of  the 
report,  and  that  he  was  so  engaged,  to  deponent's  knowledge,  at 
least  five  days  ;  that  deponent  did  on  very  many  occasions  take 
testimony  in  this  action  in  place  of  said  Cowles ;  that  he  so 
acted  at  the  solicitation  of  the  attorneys  and  counsel  of  the 
respective  parties ;  that  deponent  has  no  recollection  of  any 
occasion  at  which  the  reference  herein  was  postponed  in  conse,- 
quence  of  the  engagement  either  of  the  said  referee  or  of  de- 
ponent, nor  does  he  believe  that  any  postponement  was  at  any 
time  necessitated  by  any  such  engagement,  but  that  whatever 
adjournments  were  had  at  the  said  hearings,  were  so  had  upon 
the  application  of  the  parties,  to  the  best  of  deponent's  recollec- 
tion ;  that  it  is  not  true  that  there  were  but  sixteen  days  upon 
which  testimony  was  taken  in  this  case,  but  on  the  contrary 
thereof,  more  than  sixteen  days  were  so  occupied  in  taking  tes- 
timony ;  that  deponent  knows  Charles  Shultz,  the  plaintiff,  and 
that  he  was  unfrequently  present  at  the  meetings  before  the  re- 
feree, but  that  he  was  represented  at  such  meetings  by  his 
counsel.  And  deponent  further  says  that  the  referee  on  several 
occasions  said  to  the  parties  in  this  action  he  would  always 
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attend  and  take  the  testimony  in  person  whenever  either  one 
wished  him  personally  to  do  so,  and  not  to  hesitate  to  require 
his  personal  attention  at  all  times  when  either  party  so  desired  ; 
that  the  testimony  should  be  taken  by  deponent  only  at  such 
times  when  both  parties  were  satisfied  with  it." 

HILTON,  J. — The  plaintiff  instituted  proceedings  under  the 
mechanics'  lien  law,  against  the  building  known  as  Laura  Keene's 
Theatre,  claiming  a  balance  due  him  of  $883.41  for  brick  furnished 
by  him  towards  its  erection. 

After  issue  found  the  cause  was  referred  by  consent  of  parties, 
and  it  appearing  from  the  referee's  report,  that  at  the  time  of 
filing  the  plaintiff's  notice  of  lien,  there  was  nothing  owing  or 
due  from  the  owners  to  the  contractors,  who  undertook  the  erec- 
tion of  the  building,  and  who  purchased  the  brick  from  the 
plaintiff,  the  defendants  became  entitled  to  judgment. 

Upon  entering  the  judgment  the  clerk  adjusted  the  defend- 
ant's costs  at  $399.94,  of  which  $325  was  allowed  for  referee's 
fees,  $60  for  the  fees  of  the  defendant's  attorney,  and  the  resi- 
due was  made  up  of  witnesses'  fees  and  other  disbursements. 

From  this  adjustment  the  plaintiff  has  appealed  to  the  court, 
to  have  rescinded  the  action  of  the  clerk  in  allowing  the  sum 
stated  for  the  fees  of  the  referee.  It  is  necessary,  therefore,  to 
look  at  the  existing  statutes  respecting  such  fees,  and  also  into 
the  affidavits  and  papers  presented  to  the  clerk  at  the  time  of 
the  adjustment,  to  determine  as  to  the  propriety  of  this  action. 

By  the  Code  (§  311)  he  is  required  to  insert  in  the  entry  of 
judgment  on  the  application  of  the  prevailing  party,  and  upon 
notice  to  the  other,  the  allowance  for  costs,  the  necessary  dis- 
bursements, including  the  fees  of  officers,  the  fees  of  referee, 
&c.  These  disbursements  must  be  stated  in  detail,  and  verified 
by  affidavit,  and  a  copy  of  the  items  composing  the  costs  and 
disbursements  must  be  served  with  the  notice  of  adjustment. 

By  section  313  the  fees  of  a  referee  are  fixed  at  three  dollars 
for  every  day  spent  in  the  business  of  the  reference;  but  the 
parties  are  permitted  to  agree  in  writing  upon  any  other  rate  of 
compensation. 

These  statutory  provisions  seem  clearly  to  define  the  duty  of 
the  clerk  upon  adjusting  the  amount  to  be  included  in  the  costs 
of  the  prevailing  party  for  the  fees  of  a  referee.  Where  the 
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sum  claimed  is  objected  to,  if  no  writing  is  produced  agreeing 
upon  any  particular  compensation,  the  allowance  cannot  exceed 
"  three  dollars  for  each  day  spent  in  the  business  of  the  refer- 
ence," and  when  the  time  actually  spent  by  the  referee  is  dis- 
puted, then  it  must  be  shown  affirmatively  by  affidavit  or  by 
other  equally  competent  proof. 

By  these  rules,  then,  will  the  affidavits  be  tested,  and  this  re- 
view be  governed. 

The  objecting  affidavit  was  made  by  plaintiff,  who  stated  that 
the  reference  began  October  20,  1857,  and  the  testimony  was 
taken  before  a  young  man  in  the  office  of  the  referee,  and  alto- 
gether there  were  sixteen  meetings  at  which  testimony  was  so 
taken  ;  that  upwards  of  twenty  adjournments  were  had,  in  con- 
sequence of  the  referee  being  absent,  and  the  young  man  re- 
ferred to,  being  engaged  taking  testimony  in  other  cases,  was 
consequently  unable  to  proceed  with  this ;  and  that  the  referee 
has  charged  for  sixty  meetings,  and  five  days  for  preparing  his 
report,  making  in  all  sixty-five  days,  at  $5  each  day — all  of  which 
the  plaintiff  says  is  illegal  and  unjust. 

In  opposition  to  this,  and  also  for  the  purpose  of  supporting 
the  claim  made,  the  defendants  produced  two  affidavits  of  the 
young  man  referred  to,  stating  himself  to  be  the  managing  clerk 
of  the  referee,  having  the  charge  of  keeping  his  books  relating 
to  references  and  law  business ;  that  he  kept  a  record  of  the 
number  of  days  appointed  for  hearing  therein,  and  he  attaches 
a  copy  thereof;  that  it  is  the  custom  of  the  referee  to  charge 
§5  for  each  day  so  appointed  in  cases  referred  to  him,  unless  a 
larger  sum  is  agreed  on ;  that  the  record  shows  the  number  of 
days  so  appointed  to  be  sixty  ;  and  after  the  cause  was  sub- 
mitted, the  referee  was,  to  the  knowledge  of  the  young  man 
referred  to,  engaged  for  several  davs  in  the  examination  of  the 
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case  preparatory  to,  and  in  the  decision  of,  the  same  ;  that  the 
testimony  was  taken  ~by  him  at  the  solicitation  of  the  counsel 
fur  both  parties,  and  he  has  no  recollection  of  any  occasion  at 
which  this  cause  was  postponed  in  consequence  of  engagements 
either  of  the  referee  or  of  himself,  nor  docs  he  helieve  that  any 
postponement  was  necessitated  by  any  such  engagement. 

These  affidavits,  together  with  the  receipt  of  the  referee,  show- 
ing the  payment  to  him  of  the  amount  claimed,  were  the  only 
proofs  before  the  clerk  at  the  time  of  the  adjustment,  and  I 
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think  it  cannot  be  said  that  they  are  sufficient  to  justify  the 
allowance  of  any  sum  whatever  for  referee's  fees,  unless  it  be 
considered  that  the  "  several  days"  spent  in  determining  the 
case  are  stated  and  verified  with  sufficient  detail  or  definiteness 
to  justify  the  allowance  of  at  least  one,  and  at  most  three  days 
for  that  particular  service. 

It  is  quite  immaterial  what  number  of  days  were  appointed 
for  the  reference,  unless  it  be  shown  that  the  referee  attended  in 
person  at  the  appointed  time  and  place  ;  nor  can  it  be  import- 
ant to  know  the  custom  of  the  referee  in  respect  to  his  charges, 
when  there  is  no  writing  produced  showing  an  agreement  of  the 
parties  upon  the  subject.  The  law  allows  a  fixed  sum  for  every 
day  spent  by  the  referee  in  person  on  the  business  of  the  refer- 
ence, and,  to  entitle  a  referee  to  this  sum,  he  must  show  actual 
attendance  at  the  time  and  place  fixed  for  the  hearing.  Mere 
proof  by  a  young  man  in  his  office  of  a  copy  of  a  record  kept 
by  him  in  the  referee's  books,  standing  alone  in  opposition  to  the 
positive  statement  of  the  other  side  that  but  sixteen  meetings 
were  actually  had,  at  which  testimony  was  taken,  and  the  ad- 
journments were  in  consequence  of  the  absence  of  the  referee 
and  the  engagements  of  his  young  man  (who  appeal's  to  have 
been  the  clerk  before  whom  all  the  testimony  was  actually 
taken),  is  not  sufficient  to  justify  any  allowance  whatever  for 
referee's  fees  in  an  action. 

Although  it  was  assumed  on  the  argument  before  me  that 
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the  service  of  this  young  man  might  be  regarded  as  the  service 
of  the  referee,  yet  I  do  not  upon  reflection  perceive  how  this 
view  can  be  entertained  under  the  peculiar  phraseology  of  the 
statute. 

The  fee  can  only  be  allowed  for  each  day  spent  by  the  referee 
in  the  business  of  the  reference,  and  if  the  parties  agree  to  dis- 
pense with  his  presence  at  the  hearing,  and  he  absents  himself, 
I  do  not  see  how  the  fact  that  his  clerk  wrote  down  a  statement 
of  the  witness  which  the  parties  agreed  to  regard  as  evidence. 
can,  upon  objection,  entitle  him  to  the  fee  which  the  statute  only 
allows  for  actual  and  personal  service. 

His  inability,  on  account  of  other  references  or  engagements, 
to  attend  to  the  trial  which  the  court,  at  the  request  of  the  par- 
ties, had  intrusted  to  him,  would  be  a  sufficient  reason  for  ap- 
pointing another  referee, — his  clerk,  indeed,  if  the  parties  desired 
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it, — but  it  furnishes  no  reason  for  allowing  him  a  fee  for  a  service 
he  has  never  performed. 

I  say  never  performed,  because  I  cannot  admit  that  a  referee, 
any  more  than  a  judge  or  juror,  can  act  by  proxy  in  the  trial  of 
an  action  ;  and  as  a  referee  cannot  so  act,  it  follows  that  no  fee 
can  be  allowed  for  any  service  shown  or  claimed  to  have  been 
thus  rendered.  The  actual  presence  of  the  referee  is  required 
as  a  condition  precedent  to  the  allowance  of  any  fee  for  the 
hearing  of  a  matter  referred  to  him  ;  and  this  presence  must  in 
all  cases  be  shown  affirmatively,  when,  as  in  the  present  instance, 
his  absence  is  urged  as  an  objection  to  the  fees  claimed  by  him, 
upon  the  adjustment  of  costs  by  the  clerk. 

If  the  parties  in  any  case,  by  consent,  take  testimony  before 
a  person  mutually  agreed  upon,  there  certainly  can  be  no  ob- 
jection to  such  a  course  ;  but  the  prevailing  party  cannot  be 
permitted  to  charge  for  the  services  thus  rendered  as  a  disburse- 
ment in  the  cause,  if  the  item  is  objected  to,  much  less  can  such 
person  be  regarded  as  a  referee,  or  considered  as  entitled  to  the 
fees  of  such  an  officer,  if  the  action  has  not  been  regularly  re- 
ferred to  him  by  the  court. 

I  have  therefore  examined  this  case  upon  the  proofs  and  affi- 
davits presented  to  the  clerk  at  the  time  of  the  adjustment  of 
the  costs  by  him,  and  without  reference  to  another  affidavit 
which  was  read  by  the  defendant's  counsel  upon  the  argument 
of  the  motion  by  way  of  review  before  me.  The  fact  that  the 
affidavit  thus  read  was  not  before  the  clerk,  would  be  a  sufficient 
reason  for  disregarding  it ;  but  as  the  counsel  for  the  plaintiff 
did  not  object  to  it  at  the  time,  I  see  no  obstacle  in  the  way  of 
my  referring  to  it  for  the  purpose  of  ascertaining  whether,  upon 
a  readjustment,  any  additional  facts  might  be  shown  under 
which  the  allowance  by  the  clerk  might  be  justified.  Because, 
if  all  the  facts  which  can  be  presented  are  now  before  me,  there 
will  exist  no  necessity  for  ordering  a  readjustment. 

This  affidavit  is  made  by  the  same  young  man,  who,  in  addi- 
tion to  the  matter  before  verified  by  him, says:  "That  the  referee 
was  to  his  knowledge  actually  engaged  five  days  in  examining 
the  testimony  taken,  and  in  preparing  his  report ;  also,  that  the 
referee  said  upon  several  occasions  to  the  parties,  that  he  would 
attend  and  take  the  testimony  in  person  when  either  desired  him 
to  do  so." 
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From  all  this  (and  the  additional  affidavit  does  not  contain 
any  thing  else  material  in  my  opinion),  it  is  apparent  that  the 
referee  never  did  actually  attend  in  person  at  any  time  when 
witnesses  were  examined,  but  all  was  written  down  by  the  clerk 
in  his  absence,  and  finally  submitted  to  him  for  his  opinion  and 
decision.  Under  such  circumstances  it  would  not  be  unreasona- 
ble, where  the  testimony  is  voluminous,  to  suppose  that  five 
days  would  be  spent  in  examining  and  preparing  a  report  upon 
it,  nor  would  it  be  improper  to  allow  five  days  for  such  a  service 
when  the  proof  is  conclusive  in  respect  to  it. 

But  it  can  hardly  be  said  that  the  proof  here  furnished  is  of 
such  a  character.  In  the  nature  of  things  it  is  not  probable 
that  even  a  clerk  in  a  referee's  office  can  state  positively  upon 
what  the  mind  of  the  referee  is  occupied  during  five  days,  and 
it  cannot  be  presumed  that  it  would  take  one-half  the  time  to 
read  the  written  evidence  in  the  present  case,  which  seems  to 
be  one  of  a  very  ordinary  kind,  such  as  are  usually  tried  before 
a  judge  of  this  court  at  a  single  session.  Nor  does  the  report 
itself  furnish  any  positive  indication  upon  this  point,  as  it  is  less 
than  three  pages  in  length. 

Usually  in  these  cases  the  affidavit  of  the  referee  should  be 
required  before  any  allowance  of  this  description  is  made ;  but 
as  the  plaintiff's  counsel  has  not  objected  to  the  affidavit  here 
produced,  I  am  at  liberty  to  regard  it,  and  act  upon  the  facts 
stated  in  it. 

Under  it  the  referee  is  entitled  to  be  allowed  for  five  days 
spent  in  the  business  of  the  reference,  at  $3  for  each  day. 

The  costs  and  judgment  of  the  defendants  will  therefore  be 
reduced  by  deducting  from  the  amount  allowed  for  referee's  fees, 
and  included  in  said  judgment,  the  sum  of  8310,  and  the  proper 
order  to  that  effect  will  be  entered. 
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CASE  OF  THE  NORTH  AMERICAN  GUTTA-PERCHA 

COMPANY. 

Supreme  Court,  First  District',  General  Term,  May,  1859. 
RECEIVER. — SHEKIFF. — MOTION  TO  ENFORCE  LEVY. 

Although  a  receiver  who  takes  possession  of  goods  upon  which  the  sheriff  holds  a 
levy  under  execution,  is  bound  to  account  to  the  sheriff  for  the  proceeds  there- 
of, yet  it  is  for  the  sheriff  to  enforce  the  levy,  and  the  execution-creditor  has 
no  right  to  interfere  against  the  receiver. 

The  execution-creditor  moved,  without  the  sheriff  joining  in  the  application,  that 
the  receiver  be  compelled  to  pay  over  the  proceeds. 

Held,  that  the  motion  was  properly  denied  without  prejudice  to  the  rights  of 
the  sheriff. 

Appeal  from  an  order  denying  a  petition  that  the  receiver  of 
the  North  American  Gutta-Percha  Company  pay  out  of  the 
proceeds  of  certain  property  the  amount  of  the  petitioner's  exe- 
cutions against  the  company. 

The  petitioners  having  recovered  certain  judgments  against 
the  North  American  Gutta-Percha  Company,  issued  executions 
thereon  on  the  6th  of  September,  1858,  which  executions  the  sher- 
iff levied,  or  assumed  to  levy,  on  property  of  the  company.  In  the 
following  month,  and  before  any  sale  by  the  sheriff,  the  company 
was  dissolved  and  a  receiver  appointed  at  the  instance  of  other 
judgment-creditors.  The  receiver  took  possession  of  the  prop- 
erty, sold  the  same  to  an  amount  more  than  sufficient  to  pay  the 
executions  issued  by  the  petitioners. 

They  then  applied  at  special  term,  on  notice  to  the  receiver, 
for  an  order  that  he  pay  the  executions  out  of  the  proceeds.  The 
receiver  disputed  the  validity  of  the  levy,  and  impeached  the 
judgments  as  fraudulent.  The  motion  was  denied,  and  the  peti- 
tioners appealed  to  the  general  term. 

kelson  Smith,  for  the  appellant. — I.  The  levy  gave  the  peti- 
tioners a  vested  right  in  the  property  levied  upon,  which  could  not 
be  defeated  or  prejudiced  by  the  appointment  of  the  receiver.  A 
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receiver  is  the  officer  of  the  court  (Edwards  on  Receivers,  3),  ap- 
pointed to  receive  and  hold  the  thing  in  controversy  for  whoever 
can  make  out  a  title  to  it.  (Postman  a.  Mills,  8  L.  J.  (X.  S.)  Oh., 
161 ;  Delaney  a.  Mansfield,  1  Ilogan,  234.)  He  represents  the 
interests  of  all  concerned  (Iddings  a.  Bruen,  4  Sandf.  Ch.,  417), 
and  is  in  no  case  regarded  as  a  purchaser  for  a  valuable  consid 
eration.  (Receivers  a.  Patterson  Gas-Light  Company,  3  Zabr., 
283 ;  Matter  of  Hopper,  5  Paige,  489.)  He  takes  the  property  (in 
some  respects  like  a  general  assignee),  subject  to  all  existing  equi- 
ties and  liens.  (Corning  a.  White,  2  Paige,  567  ;  Leger  a.  Ban- 
noffe,  2  Bar!).,  475 ;  Addison  and  others  a.  Buckmyer  and 
others,  4  Sandf.  Ch.,  498.)  But  his  possession,  being  the  posses- 
sion of  the  court  itself,  will  not  be  permitted  to  be  disturbed 
without  special  leave.  (Brooks  a.  Greathead,  1  Jac.  &  Walker. 
178 ;  Angel  a.  Smith,  9  Ves.,  335.)  ]STot  even  by  a  person 
having  a  superior  right.  (Noe  a.  Gobson,  7  Paige,  513.) 

II.  The  proper  course  for  a  third  party  claiming  a  right  t<:> 
property  in  the  possession  of  a   receiver,  is  to   apply   to   the 
court  (Angel  a.  Smith,  9  Ves.,  335),  when  the  court  will   exam- 
ine and  decide  the  matter,  or  refer  it  to  a  referee  to  hear  and 
report  thereon.     The  latter  course  is  the  more  usual.     (JSToe  a. 
Gibson,  7  Paige,  513,  515  ;  Vincent  a.  Parker,  7  Paige,  65  ; 
Dixon  a.  Smith,  1  Siuans,  475  ;  Angel  a.  Smith,  9  Ves.,  335  ; 
Aston  a.  Heron,  2  Myl.  &  K.,  390,  397 ;  Matter  of  Heller,  3 
Paige,  199.) 

III.  The  proceeds  of  the  property  in  the  hands  of  the  receiver 
is  a  trust  fund  standing  in  the  place  of  the  property.     (2  Story 
Eq.  Jur.,  §  1210  ;  Taylor  a.  Plumer,  3  M.  &  Selw.,  562,  574.) 

IV.  This  was  an  application  invoking  the  equitable  powers  of 
the  court,  for  relief  in  respect  to  property  held  by  its  own  officer. 
and  was  properly  made  by  the  petitioners,  without  the  presence 
of  the  sheriff.     1.  The  petitioners  are  the  real  parties  in  interest. 
2.  The  sheriff  has  no  direct  interest  in  the  object  of  the  applica- 
tion.    His  fees  on  the  executions  do  not  give  him  an  interest ; 
they   are  a  mere    incident  :   he  could  not  sell  the  judgment- 
debtor's  property  for  them  alone  (Jackson  a.  Anderson,  4  Wend., 
479),  but  might  look  to  the  party  or  attorney.     The  only  interest 
he  had,  if  any,  is  merely  auxiliary  to  that  of  the  petitioners.     It 
is  true  that  at  law  (Code,  §  113),  he  would  be  the  proper  party 
(tirst  obtaining  the  leave  of  the  court)  to  bring  an  action  against 
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the  receiver  to  recover  for  the  property  levied  upon,  but  upon  a 
recovery  being  had,  it  would  result  to  the  benefit  of  the  peti- 
tioners, and  the  receiver  would  be  allowed  to  pay  the  amount 
out  of  the  identical  funds  in  his  hands,  sought  to  be  reached 
herein.  Again,  the  petitioners  may  work  out  their  right  to  the 
relief  they  ask  in  this  wise :  the  sheriff  was  bound  to  obey  their 
instructions,  and  may  be  treated  as  their  agent  in  making  the 
levy  (Gallon  a.  Camp,  1  Wend.,  368 ;  Jackson  a.  Anderson,  4 
Wend.,  479,  480 ;  WillarcTs  Eq.  JUT.,  604,  605,  and  cases  cited), 
and  the  levy  may  be  treated  as  a  security  held  by  the  sheriff  in 
trust,  for  their  benefit,  therebv  letting  in  the  doctrine  that  the 

/  \j  o 

creditor  is  entitled  in  equity  to  all  securities  held  for  his  benefit 
or  in  aid  of  his  claim.  (Pratt  a.  Adams,  7  Paige,  627 ;  Curtis 
a.  Tyler,  9  Paige,  435.) 

Albert  Cardoso  for  the  respondents. — I.  The  court  ought  not 
at  the  instigation  of  the  petitioners  to  decide  a  question  which 
can  only  properly  arise  between  the  sheriff  and  the  respondent. 

II.  The  remedy  of  the  petitioners,  if  arty,  is  against  the  sheriff. 
If  the  sheriff  made  and  maintained  a  valid  levy  and  is  entitled 
to  the  proceeds,  the  petitioners  have  their  claim  against  him. 

BY  THE  COURT. — DAVIKS,  J. — A  motion  was  made  at  the 
special  term  for  an  order  upon  the  receiver,  appointed  on  the 
dissolution  of  the  above-named  corporation  to  pay  to  the  peti- 
tioners, Noble,  Hammet,  and  Packer,  two  judgments  recovered 
by  them  against  the  corporation.  It  appears  from  this  petition 
that  such  judgments  were  recovered  and  executions  issued  ;  and 
as  they  allege,  levies  made  before  the  appointment  of  the  re- 
ceiver. They  also  allege  that  the  receiver  has  taken  possession 
of  the  property  levied  on  and  sold  the  same,  and  has  the  pro- 
ceeds in  his  hands.  This  application  was  made  by  the  plaintiff 
in  the  judgments,  without  the  sheriff  joining  therein,  and  on  the 
denial  of  the  receiver  that  any  such  levy  had  been  made,  and  an 
averment  that  the  judgment  had  been  collusively  obtained,  the 
judge  of  special  term  denied  the  motion  without  prejudice  to  the 
right  of  the  sheriff  to  make  any  motion  he  may  be  advised. 
From  this  order  an  appeal  has  been  taken. 

There  can  be  no  doubt  that  the  receiver  took  the  property 
subject  to  all  existing  equities  and  liens.  "Whatever  liens  were 
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acquired  on  the  property  at  the  time  of  his  appointment  may  be 
enforced,  and  no  suit  or  proceeding  can  be  instituted  against  the 
receiver  but  by  the  permission  of  the  court.  (iSroe  a.  Gibson,  7 
Paige,  513.)  If  the  sheriff  had  made  a  levy  on  the  property 
which  subsequently  came  into  the  hands  of  the  receiver,  it  is  for 
him  to  enforce  that  levy.  He  is  entitled  to  collect  the  money, 
and  apply  it  on  the  execution,  if  the  levy  was  made.  It  is  his 
duty  to  do  so.  If  the  officer  of  this  court  has  taken  possession  of 
the  property  thus  levied  on,  and  sold  the  same,  he  is  bound  to 
account  to  the  sheriff  fur  the  same. 

As  the  order  appealed  from  is  made  without  prejudice  to  the 
rights  of  the  sheriff  to  make  such  application  to  this  court  as  he 
may  be  advised,  we  see  no  reason  for  disturbing  it.  The  sheriff 
is  the  party  entitled  to  the  possession  of  the  goods  levied  on  by 
him,  and  if  by  order  of  this  court,  and  through  its  officer,  these 
goods  have  been  converted  into  money,  it  follows  that  the  sheriff 
is  entitled  to  such  proceeds. 

The  order  appealed  from  is  affirmed  with  costs. 
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New  York  Common  Pleas  /  Special  Term,  June,  1859. 
YORK  CITY.  —  ^BOARD  OF  SUPERVISORS.  —  MOTION. 


The  city  corporation  and  the  county  organization  of  New  York  are  distinct  and 
independent  of  each  other;  and  the  Board  of  Supervisors  have  no  authority  tc 
interfere  to  prevent  payment  of  a  judgment  obtained  against  the  city. 

Motion  to  vacate  judgment. 

The  plaintiff  in  this  action  having  a  claim  against  the  city 
corporation  for  goods  sold,  and  materials  furnished,  and  services 
rendered,  presented  his  bills  therefor  to  the  supervisors,  who  re- 
ferred them  to  a  committee  for  audit  and  examination.  The 
amount  which  was  claimed  was  $3136.5-1.  The  committee 
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audited  and  allowed  the  bills  at  $1577.57,  deducting  and  reject- 
ing the  rest.  The  Board  of  Supervisors  passed  a  resolution 
directing  the  payment  of  the  amount  allowed,  and  this  resolution 
was  approved  by  the  mayor,  on  the  20th  of  December,  1858. 
On  the  next  day  the  plaintiff  commenced  this  action  against  the 
corporation,  and  his  complaint  stated  the  same  demand  as  that 
which  he  had  presented  to  the  Board  of  Supervisors.  lie  ob- 
tained judgment  by  default  for  the  full  amount  claimed. 

Counsel  for  the  Board  of  Supervisors  acting  under  direction  of 
a  resolution  of  the  board  approved  by  the  mayor,  now  moved  to 
set  aside  the  judgment  upon  allegations  that  the  prices  charged 
by  the  plaintiff  were  excessive;  and  that  there  was  a  good  de- 
fence to  the  action. 

A.  R.  Lawrence,  Jr.,  for  the  motion. — I.  This  court  has  com- 
plete control  over  its  process,  and  over  all  proceedings  taken 
before  it,  and  it  is  bound  to  interfere  if  it  perceives  that  the  same 
are  used  for  purposes  which  are  not  consistent  with  justice. 
(Broom's  Max.,  112,  3d  ed. ;  Wade  a.  Simeon,  13  Hees.  &  JF., 
617;  Lowber  a.  the  Mayor,  5  Albotfs  Pr.  R.,  487.) 

II.  It  is  apparent  that  the  proceedings  and  process  of  this 
court  will  be  used  for  purposes  not  consistent  with  justice,  if  the 
judgment  is  allowed  to  stand;  because  they  will  operate  upon 
and  affect  parties  who  have  had  no  opportunity  of  being  heard 
upon  the  merits  of  the  claim  set  forth  in  the  complaint,  and  who 
conceive  that  if  they  were  allowed  such  opportunity  they  would 
be  able  to  successfully  resist  the  greater  portion  of  such  claim. 

III.  The  applicants  are  entitled  to  be  heard  upon  the  claim 
set  forth  in  the  complaint  for  the  following  reasons : 

1.  The  articles  for  which  the  plaintiff  claims  compensation, 
were  furnished  under  the  direction  of  the  clerk  of  the  county 
acting  as  a  county  officer,  and  the  demand  created  in  favor  of  the 
plaintiff  by  such  directions  was  a  county  charge.  (See  1  Laws 
^/*1857,  i.  598.)  2.  The  applicants  have  the  sole  power  of  taxa- 
tion in  the  county  of  New  York,  and  are  obliged  to  raise  by 
taxation  the  money  which  is  necessary  for  the  purpose  of  defray- 
ing judgments  against  the  Mayor,  &c.,  of  New  York,  the  de- 
fendants. (Laws  of  1859,  1126,  ch.  489.)  The  applicants  are 
not,  however,  bound  to  raise  money  for  illegal  purposes,  and 
they  have  a  right  to  inquire  whether  the  money  for  which  they 
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are  asked  to  tax  the  inhabitants  of  the  city  and  county  is 
required  for  a  legal  demand.  3.  If  the  judgment  is  allowed  to 
stand,  the  duty  of  providing  for  its  payment  will  necessarily  fall 
upon  the  applicants,  because  the  defendants  have  no  income  out 
of  which  it  can  be  satisfied,  the  whole  of  that  income — other 
than  that  portion  which  is  derived  from  taxation — being  appro- 
priated to  the  sinking  fund  by  law.  (Dames'  Laws,  892,  893.) 
4.  There  is  a  good  and  substantial  defence  to  a  large  portion  of 
the  claim.  5.  If  the  judgment  is  permitted  to  stand,  then  this 
consequence  will  follow,  that  every  person  who  has  charged  the 
county  extortionate  or  unfair  prices  for  articles  supplied  to  it, 
will  be  able  to  sue  the  corporation,  and  thus  indirectly  compel  a 
payment  which  he  could  not  obtain  directly.  6.  The  applicants 
are  the  only  parties  who  have  access  to  the  sources  from  which 
the  facts,  constituting  a  defence  to  the  plaintiff's  claim,  can  be 
derived.  The  defendants  had  no  means  of  ascertaining  the 
grounds  of  defence  which  were  in  the  possession  of  the  appli- 
cants. 7.  By  the  Revised  Statutes  (I  Rev.  Stats.,  5th  ed.,  848). 
the  Board  of  Supervisors  have  power  to  reject  a  claim,  if,  in  the 
opinion  of  the  supervisors,  sufficient  reasons  are  not  presented 
for  its  allowance.  (People  a.  Supervisors  Dutchess,  9  Wend., 
508  ;  Brady  a.  Supervisors  IsTew  York,  2  Sandf.,^0,  472  ;  see 
Huff  a.  Knapp,  1  Sdd.,  67,  per  McCann,  J.)  The  law  constitutes 
the  Board  of  Supervisors  a  tribunal  to  which  all  persons  having 
claims  against  the  countv  must  submit  such  claims  for  audit. 

O  «..' 

examination,  and  allowance,  and  it  allows  no  appeal  from  their 
decision.  (2  Sandf.,  472.)  The  claims  in  question  were  county 
charges,  if  legal  at  all.  (1  Laws  of  1857,  598.) 

IV.  The  plaintiff  never  had  any  legal  claim  against  the  Board 
of  Supervisors  for  a  greater  amount  than  the  sum  at  which  they 
audited  his  bill.  (1  Rev.  Stats.,  848,  5th  ed.)  The  amount 
which  the  board  fixed  was  the  legal  claim,  and  he  was  prohib- 
ited by  law  from  recovering,  in  any  form,  from  the  taxable 
inhabitants  of  the  county  a  greater  amount.  (2  Laws  <?/'lS57, 
286,  §7.) 

BRADY,  J. — The  articles,  to  recover  for  which  this  action  was 
brought,  were  furnished  by  the  plaintiff  under  and  by  virtue  of 
the  act  of  Legislature  entitled,  "  An  act  to  provide  for  a  more 
certain  canvass  of  votes  at  each  election  in  the  cities  of  New 
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York  and  Brooklyn,"  passed  April  7,  1857  (1  Session  Laws, 
596),  as  appears  by  the  certificate  of  the  county  clerk.  The 
fourth  section  of  that  act  makes  it  the  duty  of  the  clerk  of  the 
county  to  provide  each  election  poll  in  the  cities  of  New  York 
and  Brooklyn  with  proper  blank  stationery,  sealing-wax,  and 
light,  at  the  expense  of  the  county,  and  thus  the  charge  for  the 
articles  to  be  provided  is  made  a  county  charge.  It  is  the  duty 
of  the  Supervisors  to  examine,  settle,  and  allow  all  accounts 
chargeable  against  the  county  (1  Rev.  Stats.,  366 ;  The  People 
a.  Edmond,  15  Barb.,  259 ;  Brady  a.  Supervisors,  2  Sanrlf.,  460  ; 
People  a.  Supervisors  of  Dutchess  County,  9  Wend.,  508),  and 
this  power  implies  an  exercise  of  judgment  and  discretion,  and 
involves  the  right  to  reject  for  sufficient  reasons  (The  People  a. 
Supervisors  of  Dutchess  County,  supra),  but  their  powers  are 
specific  and  limited  in  their  character  (see  titles  2  and  4  of  chap. 
12,  part  I.,  Rev.  Stats.,  365,  385)  and  can  it  be  transcended  ? 
(Chemung  Canal  Bank  a.  Supervisors  of  Chemung,  5  Den., 
517 ;  People  a.  Lawrence,  6  Hill,  244 ;  Hill  a.  Board  of  Super- 
visors of  Livingston  County,  2  Kern.,  52.)  They  related  to 
the  county,  the  powers  of  which  as  a  body  politic,  can  only  be 
exercised  by  the  Board  of  Supervisors,  or  in  pursuance  of  a 
resolution  adopted  by  them.  (1  Rev.  Stats.,  264,  ch.  12,  supra.) 
Two  separate  and  distinct  organizations  exist  in  this  county  for 
the  purpose  of  civil  government,  embracing  the  same  territory 
and  each  embracing  its  appropriate  functions.  The  powers  con- 
ferred upon  the  city  government  are  found  in  several  charters 
granted  by  the  crown  and  confirmed  by  the  people  of  this  State 
in  their  several  conventions,  and  bv  various  acts  of  the  Legisla- 

I  v  <-> 

ture  amending  the  charters.  The  powers  of  the  supervisors  are 
to  be  found  in  the  Revised  Statutes  of  this  State,  and  the  several 
acts  of  the  Legislature  conferring  specific  powers  upon  them. 
(Per  Davies,  J.,  in  the  People  a.  Stout,  23  Barb.,  338,  241.) 
Prior  to  the  act  of  1857  (2  Sess.  Laws,  285),  creating  the  existing 
Board  of  Supervisors,  the  aldermen,  together  with  the  mayor 
and  recorder,  constituted  the  Board  of  Supervisors,  all  of  which, 
except  the  recorder,  were  officers  of  the  city  government.  But 
the  present  organization  was  not  gifted  with  greater  powers. 
These  organizations  being  distinct  and  independent  of  each 
other,  it  follows  that  even  if  the  defendants  assumed  without 
authority  the  payment  of  a  debt,  the  Board  of  Supervisor,  as 
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such,  cannot  control  them ;  and  it  is  equally  clear  that  if  the 
defendants  suffer  a  judgment  to  be  obtained  against  them  upon  a 
claim  for  which  they  are  not  liable,  the  Board  of  Supervisors,  as 
such,  cannot  interfere  to  prevent  them  from  paying  it,  or  ask  its 
review  or  disturbance.  The  Legislature  have  in  effect  so  de- 

o 

clared  by  the  act  passed  April  19,  1857  (1  Sess.  Laws,  1859, 
1123),  entitled,  "An  act  to  enable  the  supervisors  of  the  city 
and  county  of  New  York  to  raise  money  by  tax,"  and  in  which 
provision  was  made  for  the  payment  of  the  judgment  in  this  and 
other  cases,  in  providing  (§  5)  that  whenever  the  comptroller 
should  have  reason  to  believe  that  any  judgment  then  on  record 
against  the  defendants  was  obtained  by  collusion  and  founded  in 
fraud,  he  should  be  authorized  and  required  to  take  proper  and 
necessary  means  to  open  and  reverse  the  same,  and  to  use  the 
name  of  the  defendants,  and  to  employ  counsel  for  that  purpose. 
The  application  contemplated  by  the  section  referred  to,  be- 
ing made  by  persons  who  have  no  authority,  therefore  the  mo- 
tion must  be  denied.  Ordered  accordingly. 


MOLONY  a.  DOWS. 

New  York  Common  Pleas  ;  Special  Term,  June,  1859. 
MOTION  FOR  NEW  TKIAL. — REVIEWING  NONSUIT. 

A  plaintiff  who  has  been  nonsuited  may  move  at  special  term  for  a  new  trial. 

He  is  not  confined  to  taking  an  appeal  after  judgment  entered  upon  the  nonsuit. 
Where  a  nonsuit  depends  upon  important  questions,  and  disposes  of  the  whole  of 

plaintiff's  rights,  it  is  a  proper  case  for  suspending  judgment,  and  directing  that 

the  plaintiffs  exception  to  the  nonsuit  be  heard  at  the  first  instance  at  the 

general  term. 

Motion  for  a  new  trial. 

The  action  was  tried  before  lion.  CHARLES  P.  DALY,  F.  J., 
and  a  jury;  the  defendant  moved  for  a  nonsuit,  which  was- 
granted.  His  decision  of  the  motion  is  reported  8  Ante,  316. 
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The  plaintiff  now  moved  at  special  term  for  a  new  trial. 
Other  facts  appear  in  the  opinion. 

DALY,  F.  J. — An  order  ought  to  have  been  made  at  the  trial, 
directing  that  the  exception  taken  to  the  decision  of  the  court 
granting  the  motion  of  a  nonsuit,  should  be  heard  in  the  first 
instance  at  the  general  term.  The  question  was  a  new  and  an 
important  one.  It  was  very  fully  and  elaborately  argued  upon 
both  sides.  The  decision  disposed  of  the  whole  of  the  plaintiff's 
rights,  and  it  was  therefore  eminently  proper  to  send  the  case  at 
once  to  the  general  term,  and  to  suspend,  in  the  mean  while,  the 
entry  of  judgment.  It  was  my  impression  that  it  was  the  general 
understanding  of  all  parties  at  the  time  that  that  course  was  to 
be  taken,  and  it  was  certainly  my  intention  to  have  made  such  an 
order.  If  it  be  doubtful  whether  I  can  make  such  an  order  now, 
a  point  that  I  do  not  feel  called  upon  at  present  to  pass  upon, 
there  is  no  doubt  in  my  mind  of  the  plaintiff's  right  to  make  a 
motion  at  the  special  term  for  a  new  trial ;  and  as,  unless  the 
defendant  wishes  to  have  three  arguments,  a  formal  order  deny- 
ing a  new  trial,  will  accomplish  the  same  purpose  as  if  the 
proper  order  had  been  made  at  the  trial,  I  will  confine  myself 
to  the  examination  of  the  question,  whether  there  is  any  room 
for  doubt  as  to  the  plaintiff's  right  to  make  such  a  motion,  where 
he  has  been  nonsuited. 

The  remedy  in  a  case  of  this  kind  before  the  Code,  was  by  a 
motion  founded  upon  a  case  or  bill  of  exceptions,  to  set  aside 
the  nonsuit,  which  was  in  effect  a  motion  for  a  new  trial,  which 
would  follow  as  a  matter  of  course,  if  the  motion  were  granted. 
(Pratt  a.  Hull,  13  Johns.,  334  ;  Packard  a.  Hill,  7  Cow.,  434  ; 
Wormouth  a.  Crane,  3  Wend.,  394  ;  Oral,  on  New  Tr.,  280,  282, 
1st  ed. ;  Grali.  Pr.,  312,  2d  ed.) 

It  was  embraced  in  the  class  then  known  as  enumerated  mo- 
tions, which  was  heard  in  this  court  by  all  the  judges  sitting  in 
lane,  every  Saturday,  and  in  the  Supreme  Court  the  motion  was 
heard,  in  the  first  instance,  before  the  circuit  judge,  unless  he 
should  direct  that  it  be  carried  immediately  before  the  Supreme 
Court.  (Laws  of  1832,  188  ;  Laws  of  1833,  395  ;  Hicks  a. 
Chamberlain,  12  Wend.,  254.) 

If  the  party  seeking  the  review  wished  to  prevent  the  entry 
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of  a  judgment,  he  obtained  an  order  staying  proceedings  until 
the  motion  was  heard  and  disposed  of;  but  the  motion  might 
be  made,  though  judgment  had  been  perfected  and  execution 
issued,  and  if  granted,  the  court  would  order  restitution.  (Laics 
0/1832,  188,  ch.  128,  §1.)  If  the  motion  were  denied,  an  ap- 
peal lay  to  the  Supreme  Court  from  the  decision  of  the  circuit 
judge. 

The  Code  has  made  no  material  change  as  to  the  course  of 
procedure,  where  the  object  is  to  obtain  a  new  trial.  The  ap- 
plication by  motion  to  the  special  term,  in  the  first  instance,  ex- 
cept when  the  judge  at  the  trial  directs  it  to  be  heard  in  the  first 
instance  at  the  general  term,  is  analogous  to  the  former  motion, 
before  the  circuit  judge  or  before  the  judges  of  this  court,  or  of 
the  Superior  Court ;  and  the  appeal  from  the  order  granting  or 
refusing  the  new  trial,  is  the  establishment,  in  the  three  courts, 
of  the  practice  which,  before  the  Code,  prevailed  only  in  the 
Supreme  Court ;  while  the  appeal  upon  the  law  to  the  general 
term  from  the  judgment,  is  a  substitute  for  the  former  writ  of 
error.  "  There  is  no  warrant  in  the  Code,"  as  was  said  by  my 
late  colleague,  Judge  Woodruff,  in  Morgan  a.  Bruce  (1  Code, 
J%,  N.  /£,  364),  "  for  regarding  a  motion  for  a  new  trial  as  dif- 
ferent in  any  of  its  material  incidents,  from  the  like  motion 
under  the  former  system  of  practice."  The  effect  and  opera- 
tion of  the  Code  as  to  the  manner  of  obtaining  a  review,  was 
very  fully  examined  by  this  court  in  the  cases  of  Hastings  a. 
McKinley  (3  Code,  B.,  10),  and  Morgan  a.  Bruce  (supra),  and  as 
a  very  lucid  exposition  was  given  by  Judge  Woodruff,  in  the 
first  of  these  cases,  of  the  system  that  prevailed  before,  with  the 
view  of  pointing  out  the  exact  effect  and  nature  of  the  enact- 
ments of  the  Code,  it  will  be  sufficient  to  refer  to  his  opinion  for 
an  exposition  of  the  views  of  this  court.  Since  those  decisions 
were  rendered,  the  sections  then  reviewed  have  undergone  no 
change,  except  by  the  amendment  of  section  348,  in  1852,  pro- 
viding that  an  appeal  upon  the  facts,  as  well  as  upon  the  law, 
might  be  taken  to  the  general  term,  where  the  trial  is  by  the 
court  or  by  referee. 

The  motion  for  a  new  trial  was  a  comprehensive  remedy, 
where  for  misdirection  or  the  improper  admission  or  rejection  of 
evidence,  a  bill  of  exceptions  was  tendered,  or  where  a  de- 
murrer to  evidence  was  put  in,  or  a  nonsuit  was  granted,  or  a 
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case  made  to  set  aside  a  verdict  as  contrary  to  evidence.  The 
design  of  the  motion  in  all  such  cases,  was  to  enable  a  party  to 
have  a  re-examination,  without  compelling  him  to  resort  to  his 
writ  of  error,  or  anciently  to  his  writ  of  attaint.  It  was  a  more 
simple,  expeditious,  and,  in  some  cases  where  the  court  had  the 
discretion  to  grant  it  or  not,  the  only  effectual  remedy,  and  there 
is  nothing  in  the  Code,  showing  any  intention  on  the  part  of  the 
Legislature  to  restrict  or  abridge  it,  or  to  alter  in  effect  the  pro- 
cedure by  which  this  mode  of  review  inight  be  obtained.  For- 
merly the  motion  had  to  be  made  before  the  court  in  bane.  The 
statute  before  referred  to,  made  an  important  change  by  requir- 
ing,— where  a  bill  of  exception  was  taken  to  a  case  made,  de- 
murrer to  evidence  put  in,  or  motion  made  for  new  trial,  on  the 
ground  of  newly  discovered  evidence, — that  the  matter  should  be 
first  heard  and  decided  by  the  circuit  judge,  and  that  from  his 
decision,  either  party  might  bring  the  cause  to  a  hearing  before 
the  Supreme  Court,  by  appeal.  The  case  of  referees  was  not 
embraced  in  this  provision,  and  motions  to  set  aside  their  re- 
ports upon  the  merits,  and  for  a  rehearing  before  them,  was  al- 
ways made  before  the  Supreme  Court  in  l>anc.  (Graham  a. 
Milliman,  4  How.  Pr.  R.,  435.)  In  this  court  and  in  the  Su- 
perior Court,  the  power  to  grant  new  trials  was  exercised  as 
incident  to  their  common-law  jurisdiction,  as  distinct  tribunals. 
(Livingston's  Mayor's  Court,  1802,  pp.  12,  14,  17,  92,  103), 
and  if  a  new  trial  were  denied,  the  remedy  was  by  writ  of  error 
to  the  Supreme  Court  from  the  judgment. 

The  Code  made  provision  in  1848  for  the  manner  of  review 
in  a  new  mode  of  trial — the  trial  before  the  court  without  a 
jury — by  providing  for  an  appeal  from  the  judgment  entered 
upon  the  direction  of  a  single  judge  to  the  general  term.  In 
1851  this  mode  of  review  was  applied  to  judgment  entered  upon 
report  of  referees,  and  in  1852,  the  general  term  was  author- 
ized upon  such  appeal,  to  review  questions  of  fact  as  well  as  of 
law.  Except  in  this  class  of  cases,  there  is  no  very  material  or 
substantial  change  in  the  course  of  procedure.  Things  are  called 
by  different  names,  but  the  Code  is,  in  this  part  of  it,  but  little 
else  than  a  codification,  and  a  more  general  extension  of  the 
system  that  was  previously  in  use. 

Section  348  allows  an  appeal  upon  the  law  to  be  taken  from 
a  judgment  entered  upon  the  direction  of  a  single  judge ;  but 
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this  cannot  be  regarded  as  cutting  off  the  right  which  previously 
existed,  of  moving  before  judgment  for  a  new  trial,  for  errors  of 
law,  and  substituting  in  its  place  an  appeal  to  the  general  term 
from  the  judgment.  Such  a  motion,  it  has  been  shown  could, 
before  the  Code,  be  made  before  a  circuit  judge,  unless  he 
ordered  otherwise ;  and  such  motions  are  now  embraced,  in  my 
judgment,  under  the  general  head  of  motions  for  a  new  trial  in 
section  265,  which  are  to  be  heard  at  the  special  term,  unless 
the  judge,  at  the  trial,  direct  them  to  be  heard  in  the  first  instance 
at  the  general  term.  It  is  urged  that  this  section  relates  only  to 
cases  where  a  verdict  has  been  rendered,  and  does  not  embrace 
the  case  of  the  granting  of  a  nonsuit.  There  is  nothing  in  the 
section  to  warrant  any  such  construction.  It  embraces  every 
case  where  a  motion  for  a  new  trial  might  have  been  made  be- 
fore, or  if  there  be  any  exception,  it  is  limited  to  the  cases  of  a 
trial  by  the  court  without  a  jury,  and  a  trial  by  referees. 

It  is  urged  that  the  decision  of  the  court  in  granting  the  non- 
suit, involves  purely  a  question  of  law,  and  that  the  only  remedy 
which  the  plaintiff  has  is  an  appeal  from  the  judgment  entered 
upon  that  decision  to  the  general  term  ;  that  section  34:8  in 
allowing  an  appeal  from  a  judgment  entered  upon  the  direction 
of  a  single  judge,  provides  for,  and  was  designed  to  embrace, 
such  a  case.  The  meaning,  however,  of  this  part  of  section  3iS 
is  very  plain.  Every  judgment  that  is  enacted,  except  in  cases 
where  it  is  entered  upon  the  report  of  referees,  or  upon  confes- 
sion without  action,  or  upon  the  decision  of  the  general  term,  or 
where  the  clerk  is  authorized  to  enter  it  upon  the  failure  to  an- 
swer, is  by  section  278  a  judgment  entered  upon  the  direction 
of  a  single  judge.  Upon  every  such  judgment  so  entered,  an 
appeal  lies  upon  the  law  to  the  general  term,  which  appeal,  as 
before  remarked,  is  a  substitute  for  the  former  writ  of  error. 
which  brought  under  review  only  questions  of  law.  Judgment 
upon  reports  of  referees  are  included  in  the  same  provisions,  so 
that  upon  all  the  judgments  here  enumerated,  an  appeal  was  to 
the  general  term  upon  the  law. 

In  the  language  of  the  statute,  it  was  from  a  judgment  entered 
upon  the  direction  of  a  single  judge,  or  upon  a  report  of  ref- 
erees "  in  all  cases,'1  thus  giving  the  appellate  tribunal  (the  gen- 
eral term)  the  same  power  of  review  in  the  case  of  judgment, 
that  was  formerly  obtained  by  means  of  a  writ  of  error.  This 
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is  entirely  in  consonance  with  the  former  system,  and  there  is 
nothing  in  the  part  of  the  section,  indicating  any  intention  on 
the  part  of  the  Legislature  to  take  away  the  right  which  pre- 
viously existed  of  moving  for  a  new  trial  when  a  nonsuit  was 
granted,  any  more  than  any  other  case  where  a  new  trial  might 
be  moved  for.  The  provision  in  section  265,  directing  the  man- 
ner in  which  the  motion  should  be  heard,  and  the  provision  that 
is  made  in  section  349,  for  an  appeal  from  the  order  granting  or 
refusing  a  new  trial,  both  as  respects  the  manner  of  hearing  the 
motion,  the  mode  of  appeal,  the  giving  of  security,  &c.,  is  in 
every  essential  particular  the  same  practice  that  was  previously 
in  use  by  the  Supreme  Court  (General  Rules,  9  Wend.,  449 ; 
Graham's  Practice,  640,  2d  ed.),  and  very  plainly  shows  the  de- 
sign of  the  regulation.  Changes  have  been  created  through  the 
institution  of  special  and  general  terms,  particularly  in  this 
court  and  in  the  Supreme  Court,  and  by  the  provisions  in  re- 
lation to  trials  by  the  court  and  referees,  and  the  provision  au- 
thorizing the  judge  in  his  discretion  to  hear  a  motion  for  a  new 
Trial  upon  his  minutes,  during  the  term  or  circuit  at  which  the 
trial  was  had ;  but  beyond  this  there  is  nothing  affecting  the  mo- 
tion for  a  new  trial. 

If  the  order  denying  a  new  trial  will  not  accomplish  the  same 
purpose  as  if  the  proper  order  had  been  made  on  the  trial,  then 
I  will  hear  the  parties  further  upon  an  application  to  have  the 
order  made  now  which  should  have  been  made  at  the  trial. 


LAMBERT  a.  SNOW. 

New  York  Common  Pleas ;  General  Term,  July,  1859. 

PROVISIONAL   REMEDIES. — WAIVER. — JOINDER   OF   ACTIONS. — 

APPEAL. 

The  plaintiff  who  has  resorted  to  a  provisional  remedy,  waives  it  by  uniting  in 
his  complaint  causes  of  action,  to  some  of  which  the  provisional  remedy  does 
not  extend. 
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The  defendant  was  arrested  at  the  commencement  of  the  action  on  an  affidavit 
that  he  had  received  moneys  of  the  plaintiff  in  a  fiduciary  capacity,  and  neg- 
lected to  pay  them  over.  The  complaint  subsequently  served,  united  with 
this  cause  of  action  one  upon  contract,  for  which  the  defendant  was  not  liable 
to  arrest. 

Held,  that  he  was  entitled  to  be  discharged  even  after  bail  given. 

If  in  such  a  case  the  plaintiff  would  resort  to  the  provisional  remedy  he  must 
bring  separate  actions. 

The  defendant's  first  motion  to  vacate  an  order  of  arrest  having  been  denied,  he 
appealed  to  the  general  term ;  and,  pending  the  appeal,  obtained  leave  to  move 
again  on  new  facts,  and  from  an  order  denying  this  second  motion  he  also 
appealed. 

Held,  on  reversing  the  second  order  and  vacating  the  arrest,  that  the  appeal 
from  the  first  order  should  be  dismissed  without  costs. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  order 
of  arrest. 

The  facts  are  stated  in  the  opinion. 

BKADY,  J. — The  plaintiff,  on  an  affidavit  alleging  that  he  had 
consigned  to  the  defendant  a  quantity  of  engravings  of  the  value 
of  $396.47,  to  be  sold  by  the  latter  as  his  agent,  and  that  the 
proceeds  of  such  sale  to  said  value  should  be  returned  to  the 
said  plaintiff,  the  said  defendant  paying  the  expenses  in  making 
said  sales ;  that  the  defendant  had  sold  and  disposed  of  the  said 
goods,  and  had  refused  after  demand  to  pay  such  proceeds  ;  ob- 
tained an  order  of  arrest.  The  defendant  on  affidavits  prepared 
by  him  obtained  an  order  to  show  cause  why  the  order  of  arrest 
should  not  be  discharged.  The  motion  to  discharge  was  denied, 
and  the  defendant  appealed  to  the  general  term.  Pending  that 
appeal,  a  copy  of  the  complaint  was  served,  and  the  defendant 
having  obtained  leave  thereto,  again  moved  to  discharge  the 
order  of  arrest,  on  the  ground  that  the  plaintiff  had  united  in 
his  complaint  the  cause  of  action  on  which  the  order  of  arrest 
was  obtained  and  a  demand  arising  on  contract,  for  which  the 
defendant  could  not  be  arrested  under  the  provisions  of  section 
179  of  the  Code.  The  cause  of  action  so  united  is  predicated  on 
a  co  partnership  theretofore  existing  between  plaintiff  and  defend- 
ant, a  dissolution  thereof,  and  an  accounting,  upon  which  it  ap- 
peared that  the  defendant  was  indebted  to  the  plaintiff  §1050, 
and  which  he  promised  to  pay.  The  second  motion  to  discharge 
the  arrest  was  denied,  and  the  defendant  appealed.  Both  causes 
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of  action  arise  upon  contract,  and  may  be  united,  whether  they 
grow  out  of  the  second  transaction  or  not.  (§  167,  subdiv.  2.) 
The  right  to  arrest  (§  1T9)  is  a  provisional  remedy,  which  may 
or  may  not  be  resorted  to,  and  which  is  granted  in  addition  to 
the  right  to  recover,  by  judgment,  the  claim  asserted.  The 
provisions  of  the  Code  show  clearly  that  the  order  to  hold  to 
bail  was  intended  to  be  independent  of  the  pleadings,  and  in 
some  cases  may  rest  upon  facts  totally  distinct  from  the  cause  of 
action  (Corwin  a.  Freeland,  2  Seld.,  563) ;  but  I  think  it  equally 
clear  that  when  an  order  of  arrest  is  obtained,  it  must  relate  to 
the  whole  case  presented,  and  not  to  a  part  of  it.  If  the  order 
is  applied  for  in  an  action  to  recover  moneys  which  wrere  re- 
ceived in  a  fiduciary  capacity,  the  plaintiff  is  entitled  to  an 
order  of  arrest,  on  making  proof  of  that  fact ;  but  if  the  action 
be  for  any  other  claim  in  addition  thereto,  then  there  is  no  pro- 
vision for  granting  an  order.  (§  179.)  The  order  may  be  made 
where  it  shall  appear  that  "  the  case  is  one  of  those  mentioned 
in  section  179."  (§  181.)  The  defendant  may  give  bail  to  the 
effect  that  he  shall  at  all  times  render  himself  amenable  to  the 
process  of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued,  to  enforce  the  judgment  therein.  (§  178.) 
These  sections  do  not  contemplate  or  embrace  distinct  causes  of 
action,  for  only  one  of  which  a  defendant  can  be  arrested.  The 
bail  would  assume  the  duty  of  having  their  principal  in  readi- 
ness, as  well  for  a  cause  of  action  for  which  he  could  not  be 
arrested,  as  well  as  one  for  which  he  could  be  and  was  ar- 
rested. The  complaint  embracing  causes  of  the  same  class  or 
character,  the  judgment  would  be  single,  not  double.  There 
would  not  be  a  judgment  for  the  amount  of  the  claim  for  which 
the  arrest  was  ordered,  and  another  for  the  claim  distinctly 
averred  as  a  separate  cause  of  action.  The  judgment  would 
necessarily  be,  if  the  plaintiff  succeeded  in  establishing  both 
claims,  for  the  united  amounts  of  each.  Having  arrived  at  this 
conclusion,  there  seems  to  be  no  doubt  that  the  order  of  arrest 
should  have  been  discharged  on  the  second  application  therefor; 
not  upon  the  ground  that  the  order  was  improperly  held  on  the 
facts  originally  appearing,  but  upon  the  ground  that  the  plain- 
tiff, by  uniting  causes  of  action  to  both  of  which  the  provisional 
remedy  did  not  extend,  waived  the  order  of  arrest.  It  may  be 
said  that  the  better  practice  would  be  to  move  a  discharge  of 
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the  execution,  if  issued  against  the  person  ;  but  there  does  not 
seem  to  be  any  good  reason  why  the  responsibility  of  the  bail 
should  be  continued  beyond  the  time  when  the  plaintiff  has,  by 
his  own  act,  absolved  them.  I  have  not  been  successful  in  find- 
ing any  case  in  which  this  question  has  been  considered,  and  it 
must  necessarily  be  decided,  without  reference  to  any  authority 
other  than  a  construction  of  the  provisions  of  the  Code  referred 
to.  For  the  reasons  assigned,  I  think  the  order  at  special  term 
should  be  reversed,  with  $10  costs  of  the  appeal. 

In  reference  to  the  appeal  from  the  order  denying  the  first 
motion  to  discharge  the  order  of  arrest,  it  is  only  necessary  to 
say,  that  the  order  of  arrest  having  been  in  effect  discharged  by 
the  decision  of  the  second  appeal,  that  appeal  will  be  dismissed 
without  costs. 

Ordered  accordingly. 

HILTON,  J.  —  On  reflection,  I  am  inclined  to  the  belief  that  the 
order  made  by  me  at  special  term  was  erroneous,  and  should  be 
reversed  for  the  reasons  assigned  by  Judge  Brady. 

Where  a  party  has  two  claims  against  another,  arising  on 
contract,  and  one  of  which  has  been  incurred,  or  has  arisen  in 
a  fiduciary  capacity,  it  would  be  a  good  reason  for  bringing 
separate  actions,  and  in  that  way  avoid  the  difficulty  which  this 
case  presents. 
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New  York  Common  Pleas  /  General  Term,  August,  1859. 
MALICIOUS  PROSECUTION. — PKOBABLE  CAUSE. 

To  establish  the  defence  of  probable  cause,  to  an  action  for  malicious  prosecution, 
it  is  not  necessary  for  the  defendant  to  show  that  an  offence  had  been  com- 
mitted. It  is  sufficient  if  he  shows  that  he  believed  the  plaintiff  was  guilty  of 
the  offence  charged,  and  that  the  circumstances  in  themselves  were  sufficiently 
strong  to  justify  a  cautious  man  in  such  belief. 


NEW-YORK.  95 


Scanlan  a.  Cowley. 


Appeal  from  a  judgment. 

The  facts  are  stated  in  the  opinion. 

HILTON,  J. — The  defendant  is  a  manufacturing  jeweller,  and 
in  the  fore  part  of  August,  1855,  employed  the  plaintiff  as 
journeyman,  to  work  for  him  at  the  wages  of  $5  per  week. 
While  thus  employed  the  plaintiff  offered  to  procure  for  the  de- 
fendant the  jobbing  work  of  a  Mr.  James  Turner,  who  did  busi- 
ness in  the  8th  Avenue,  in  this  city ;  and  the  defendant  agreed  that 
if  this  work  was  procured  he  would  give  the  plaintiff  $6  per 
week  wages.  This  arrangement  was  consummated,  and  the 
plaintiff  was  in  the  habit  of  calling  at  Turner's  shop,  on  his 
way  down  to  the  defendant's  place  of  business,  getting  the 
work  to  be  repaired,  and  leaving  it  again  when  repaired,  on  re- 
turning home  in  the  evening.  At  this  time  the  defendant  had 
several  workmen  employed,  and  the  repairing  for  Turner  was 
done  by  all  in  the  shop,  and  not  by  the  plaintiff  exclusively. 
The  plaintiff  subsequently  moved  his  residence,  and  thereafter 
the  defendant  was  in  the  habit  of  sending  his  other  workmen  for 
Turner's  jobbing. 

It  seems  that  the  plaintiff  was  employed  in  the  shop  of  the 
defendant  like  the  others  there,  and  that  his  wages  were  paid 
weekly  by  the  defendant,  allowing  him  to  collect  the  amount 
which,  on  each  Saturday  night,  might  be  owing  to  the  plaintiff 
for  the  jobbing  thus  done  for  Turner,  or  from  one  Baker  for 
jobbing  done  in  a  similar  manner.  If  the  amount  thus  owing 
and  collected,  amounted  to  more  than  the  plaintiff's  wages,  the 
balance  was  collected  by  the  plaintiff  for  the  defendant,  and 
paid  over  to  him,  or  was  carried  to  Turner's  or  Baker's  account, 
as  the  case  might  be,  for  the  following  wreek.  If  the  amount 
was  less  than  the  plaintiff's  wages,  then  the  plaintiff  collected 
and  retained  the  whole  that  was  due,  and  received  from  the  de- 
fendant the  difference  between  that  and  $6  ;  or,  if  the  plaintiff 
did  any  over-work  during  the  week,  he  was  allowed  to  collect 
it,  or  the  difference  was  made  up  to  him  in  the  same  way.  In 
a  similar  manner  the  other  workmen  were  paid  their  wages  by 
collecting  the  amounts  due  from  the  defendant's  customers,  and 
this  course  seems  to  have  been  adopted  by  the  defendant  as  a 
matter  of  convenience. 
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The  defendant's  shop  expense-book  and  also  his  pass-book  with 
Turner  was  put  in  evidence,  from  which  it  appears  that  the  plain- 
tiff was  paid  his  wages,  or  was  permitted  to  collect  them  in  the 
manner  above  stated,  and  in  no  case  does  it  appear  that  he  ever 
collected  and  retained  to  his  own  use,  from  Turner,  more  than 
was  due  to  him  at  the  time,  from  the  defendant,  for  his  past 
week's  wages,  as  in  several  instances,  when  Turner  owed  for 
jobbing  more  than  this,  the  balance  was  charged  in  the  pass- 
book, with  the  work  which  was  done  for  Turner,  by  the  defend- 
ant, the  week  succeeding. 

On  August  12,  1856,  the  defendant  discharged,  the  plaintiff 
from  his  employment,  paid  him  in  full,  and  he  then  left.  On 
the  23d  the  jobbing-bills  of  Baker  and  Turner  amounted  to 
$23.27,  and  on  going  to  collect  them,  he  found  that  the  plaintiff 
had  been  to  Baker  on  the  15th  and  collected  what  was  then 
due,  and  on  the  16th  had  collected  of  Turner  $10  in  cash,  and 
taken  a  gold  locket,  worth  $5,  on  the  defendant's  account. 

This  collection,  it  is  alleged  by  the  defendant,  was  entirely 
unauthorized,  and  in  September  17th,  he  made  a  complaint  be- 
fore Police-justice  Osborne  against  the  plaintiff  for  embezzle- 
ment, in  thus  collecting  from  Turner ;  and,  at  the  time  of  the 
complaint,  Turner  made  an  affidavit  of  the  fact  that  he  so  paid 
the  money  to  the  plaintiff. 

On  this  complaint  the  plaintiff  was  subsequently  arrested, 
tried,  and  acquitted,  and  this  action  was  then  brought  by  him 
against  the  defendant,  to  recover  damages  for  such  prosecu- 
tion, upon  the  ground  that  it  was  malicious  and  without  proba- 
ble cause. 

Other  grounds  of  action  were  also  stated  in  the  complaint. 
but  seem  to  have  been  abandoned  at  the  trial  ;  and,  on  the  ap- 
peal, it  was  not  claimed  by  the  respondent  that  he  was  entitled 
to  recover  for  any  other  cause  than  the  malicious  prosecution 
alleged. 

In  thus  stating  the  facts  of  the  case,  I  have  given  what  I  con- 
sider to  be  the  fair  import  and  substance  of  the  evidence  pro- 
duced at  the  trial ;  but  it  is  proper  I  should  add  that  the  testi- 
mony on  the  part  of  the  plaintiff,  and  which  consisted  of  the 
evidence  of  himself  and  of  Sheehan  and  Baker,  as  witnesses, 
went  to  show  that  the  agreement  made  by  the  plaintiff  with  the 
defendant,  was  to  the  effect  that  this  jobbing  work  of  Turner 
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and  Baker  was  to  be  charged  to  the  plaintiff,  and  done  for  him 
in  such  a  manner  as  to  enable  him  to  receive  a  profit  upon  it. 

But  a  careful  examination  of  the  plaintiff's  testimony  shows 
that  although  this  was  the  view  he  desired  to  impress  upon  the 
court  at  the  trial,  yet  he  did  not  actually  understand  the  arrange- 
ment to  be  other  than  I  have  stated. 

He  says  :  "  The  argument  was  that  he,  defendant,  was  to  do 
the  work  I  was  doing"  (i.  6.,  the  work  of  Turner  and  Baker, 
which  the  plaintiff  had  been  doing  previous  to  going  into  the 
defendant's  employ),  "  for  me.  Cowley  was  to  do  it  for  me. 
Cowley's  boy  went  for  the  work,  and  took  it  home  when  it  was 
done.  I  always  received  the  money  for  it.  Cowley  kept  a 
separate  book  with  the  jobs  all  combined,  and  if  it  amounted  to 
more  than  $6  per  week,  lie  would  certain  collect  $6  of  it,  and 
put  the  balance  over  on  my  next  week's  account.  I  always  re- 
ceived the  money  from  Turner  and  Baker,  and  used  it  as  my 
own.  When  I  made  this  arrangement,  /  turned  them  (Baker 
and  Turner)  over  to  Cowley,  and  Tie  did  the  work,  and  made  the 
charges  for  it  against  me.  I  don't  know  if  he  made  any  bargain 
with  Turner  or  Baker  as  to  the  prices.  It  was  this  money  I  col- 
lected from  Turner  and  Baker  after  I  left  Cowley  that  I  was 
arrested  for,  charged  with  embezzling.  Cowley  did  not  dis- 
charge me. 

"The  moneys  collected  were  $23.  They  were  due  to  Cowley 
for  the  work  •  it  was  due  l}y  me  to  him.  "When  Turner's  and 
Baker's  bills  run  less  than  $6  per  week,  Cowley  paid  me  the 
balance  to  make  it  $6.  If  their  hills  run  $10  per  week,  I  was 
entitled  to  the  whole  of  it.  I  never  collected  over  $6  per  week  of 
them.  When  their  bills  amounted  to  $6,  Cowley  paid  me  noth- 
ing. I  don't  know  if  Cowley  ever  collected  any  from  them 
himself.  He  continued  to  do  Turner's  work  after  I  left." 

Upon  his  own  statement,  it  then  appears  that  he  turned  over 
his  customers,  Turner  and  Baker,  to  the  defendant,  who  did  their 
work,  and  when  their  bills  amounted  to  more  than  his  weekly 
wages,  he  was  only  allowed  by  the  defendant  to  collect  that 
amount,  and  the  balance  was  put  over  to  his  next  week's 
account. 

The  pass-book  of  Turner  shows  that  this  was  not  so  ;  the  bal- 
ance was  charged,  as  I  stated,  to  Turner's  account  for  the  week 
following. 
VOL.  IX.— 7 
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The  plaintiff  also  says  that  if  their  bills  amounted  to  $10  per 
week,  he  was  entitled  to  the  whole  of  it,  and  in  the  next  breath 
he  adds,  "  I  never  collected  over  $6  per  week  of  them."  He 
also  admits  that  the  $23  he  collected  after  he  left  defendant's 
employ,  "  was  due  to  Cowley  for  the  work,"  and  then  he  adds, 
"  It  was  due  by  me  to  him." 

All  this,  to  my  mind,  shows  that  the  defendant's  version  of 
the  arrangement  is  the  true  one ;  at  least,  whether  it  is  so  or  not,  it 
cannot  be  denied  that  the  clear  weight  of  the  evidence  is  against 
the  version  of  it  given  by  the  plaintiff. 

For  this  reason,  I  think  the  judge  before  whom  this  action 
was  tried  by  consent,  without  a  jury,  erred  in  finding  that  the 
plaintiff  was  maliciously  and  without  probable  cause  arrested 
by  the  defendant  on  a  charge  of  embezzlement. 

The  circumstances,  in  themselves,  were  sufficiently  strong  to 
justify  a  cautious  man  in  the  belief  that  the  plaintiff  was  guilty 
of  the  offence  charged.  (Munns  a.  Nemours,  3  Wash.,  C.  C., 
37 ;  Forshay  a.  Ferguson,  2  Den.,  617,  and  as  was  said  by  this 
court  in  Gordon  a.  Upham,  4:  E.  D.  Smith,  9.)  This  amounts 
to  probable  cause,  and  although  the  plaintiff  may  have  been 
entirely  innocent  of  the  charge,  yet  it  is  a  sufficient  answer  to 
an  action  of  this  nature,  for  the  defendant  to  show  that  he  be- 
lieved the  plaintiff  guilty  at  the  time  the  charge  was  made 
(Forshay  a.  Ferguson,  supra),  and  that  he  had  a  well-grounded 
suspicion  of  his  guilt.  (Baldwin  a.  "Weed,  17  Wend.,  224.) 

It  is  quite  immaterial  whether  this  question  of  probable  cause 
is  regarded  as  one  of  fact,  depending  upon  conflicting  evidence, 
or  as  one  of  law  arising  upon  the  clear  weight  of  evidence  in 
favor  of  the  view  I  have  taken  of  the  testimony  at  the  trial. 
The  result  is  the  same  in  either  case,  as  the  defendant  has  ex- 
cepted  to  and  appealed  from  the  finding  of  the  judge  in  this 
respect.  (Bulkley  a.  Ketletas,  2  Seld.,  384.) 

Upon  either  view,  the  judgment  is  in  my  opinion  erroneous, 
and  should  be  reversed,  and  new  trial  ordered,  with  costs  to 
abide  the  event. 

BRADY,  J. — I  do  not  concur  with  Judge  Hilton  in  his  conclu- 
sion that  the  judgment  should  be  reversed.  Assuming  the  facts 
to  be  as  stated  by  Judge  Hilton,  the  plaintiff  was  not  guilty  of 
any  offence,  and  no  offence  in  fact  had  been  committed.  The 
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plaintiff  had,  on  the  assumption  that  the  facts  stated  by  Judge 
Hilton  are  proved,  been  guilty  of  a  fraud,  only  in  collecting 
money  without  authority  which  was  due  to  another.  He  had 
been  discharged  by  the  defendant,  and  at  the  time  the  collec- 
tion was  made,  was  neither  the  servant  nor  the  clerk  of  the  de- 
fendant. Where  an  offence  has  in  fact  been  committed,  proba- 
ble cause  would  be  a  reasonable  ground  of  suspicion,  supported 
by  circumstances  sufficiently  strong  in  themselves  to  warrant  a 
cautions  man  in  the  belief  that  the  person  accused  is  guilty  of 
the  offence  with  which  he  is  charged;  but  this  rule  does  not 
apply  where  no  offence  in  fact  has  been  committed.  When  a 
man  seeks  to  secure  the  arrest  of  another,  he  must  first  satisfy 
himself  that  an  offence  has  been  committed.  His  ignorance  of 
the  law  will  not  excuse  him  if  he  make  a  mistake.  The  defend- 
ant knew  that  the  plaintiff  was  not  his  servant  when  the  money 
was  collected.  His  affidavit  did  not  disclose  that  fact,  however, 
but  from  its  peculiar  phraseology,  left  it  to  be  inferred  that  the 
plaintiff  was  in  his  employment  when  the  collection  was  made. 
The  fact  that  lie  was  discharged  by  the  defendant  is  suppressed, 
and  I  think  it  was  designedly  suppressed,  in  drawing  the  affi- 
davit on  which  a  warrant  was  issued.  There  can  be  no  proba- 
ble cause  which  will  justify  the  arrest  of  a  man  until  an  offence 
has  been  committed.  If  a  man  arrest  another  on  suspicion  that 
he  has  committed  a  felony,  and  none  in  fact  has  been  com- 
mitted, he  must  respond  in  damages  for  the  illegal  arrest  (Holley 
a.  Mix,  3  Wend.,  350) ;  but  if  an  offence  has  been  committed, 
the  question  of  probable  cause  is  then  the  controlling  element 
in  the  case. 

I  think  the  judgment  should  be  affirmed. 

DALY,  F.  J. — I  do  not  understand  that  it  is  essential  to  the 
existence  of  probable  cause,  that  an  offence  should  have  been 
committed.  In  Swain  a.  Stafford  (3  Iredell,  289  ;  4  /&.,  392),  no 
offence  had  been  committed.  The  property  supposed  to  have 
been  stolen,  had  not  been  taken  by  any  one,  and  in  fact  had 
never  been  out  of  the  defendant's  possession,  yet  the  defendant 
having  received  such  information  as  induced  a  belief  of  the 
plaintiff's  guilt,  it  was  held  that  there  was  probable  cause,  and 
that  an  action  for  malicious  prosecution  could  not  be  supported. 
The  question  of  probable  cause  does  not  depend  upon  whether 
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an  offence  has  been  committed,  nor  upon  the  guilt  or  innocence 
of  the  accused,  but  upon  the  prosecutor's  belief  of  the  truth  of 
the  charge  made  by  him.  (Siebert  a.  Price,  5  Watts  &  Serg., 
438.)  If  circumstances  are  shown  sufficient  to  warrant  a  cau- 
tious man  in  the  belief  of  the  truth  of  the  charge  he  makes,  it 
is  enough.  (Munns  a.  Nemours,  5  Wash.,  C.  C.,  37.)  In  this 
case  I  think  that  the  plaintiff  failed  to  make  out  a  want  of 
probable  cause,  and  I  agree  that  the  judgment  should  be 
reversed. 
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Supreme  Court,  Fifth  District ;  Special  Term,  December,  1858. 
ORDKR. — APPEAL. — ENLARGEMENT  OF  TIME. 

An  order  made  by  the  court  at  special  term,  provided  that  the  plaintiff  might 
discontinue  the  action,  and  in  case  he  elected  to  do  so  within  twenty  days, 
and  served  notice  thereof  on  the  plaintiff's  attorney,  the  defendants  were  re- 
quired, among  other  things,  to  stipulate  to  answer  in  a  new  action  ;  and  if 
they  refused  to  do  so,  leave  was  given  to  the  plaintiff  to  take  judgment  in  the 
present  action.  The  plaintiff  instead  of  discontinuing  and  serving  a  notice 
thereof,  appealod  to  the  general  term,  where  the  order  was  affirmed  after  the 
twenty  d;iys  had  elapsed. 

Held,  1.  That  he  was  not  bound  to  discontinue  the  action  by  entry  of  an 
order;  but  service  of  a  notice  of  his  election  to  do  so  would  have  been  a  com- 
pliance with  the  condition. 

2.  That  it  was  too  late  notwithstanding  the  appeal  to  serve  such  notice 
after  expiration  of  the  time  limited  for  it. 

'An  appeal  from  an  order  granting  to  the  party  appealing  a  favor,  does  not  operate 
to  enlarge  the  time  within  which  the  favor  is  limited.* 

Motion  for  judgment. 

This  action  was  commenced  against  the  defendant  to  procure 
its  dissolution,  and  the  distribution  of  its  property  among  credi- 
tors and  stockholders,  on  the  ground  of  its  alleged  insolvency, 
pursuant  to  the  provisions  of  sections  39-41  of  the  article  of  the 
Revised  Statutes,  entitled  "  Of  proceedings  against  corporations 

*  Compare  Ford  a.  David,  1  Bosw.,  569. 
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in  equity."  (2  Rev.  Stats.,  461.)  A  receiver  of  the  defendant's 
property  was  appointed,  and  it  was  enjoined  from  doing  any 
farther  business,  by  an  order  of  the  court  made  in  October, 

1857,  which  order  the  defendant  moved  to  vacate  at  a  special 
term  held  in  January,  1858,  and  also  at  the  same  time  moved 
for  leave  to  answer  and  defend  the  action.     This  motion  to 
vacate  the  receivership  and  the  injunction  was  granted,  and  the 
defendants  had  leave  to  answer  within  twenty  days  on  payment 
of  the  costs  of  the  motion  (15  How.  Pr.  7?.,  445),  and  it  was 
further  provided  by  the  order  of  the  January  special  term, 
"  that  the  said  plaintiff  be  and  he  is  at  liberty  to  discontinue 
this  action,  and  in  case  he  elects  so  to  do  within  twenty  days, 
and  serves  notice  thereof  on  the  defendant's  attorney,  then  the 
defendant  is  required"  (among  other  things)  "  to  stipulate  to  an- 
swer any  complaint  which  shall  within  thirty  days  thereafter  be 
served  on  the  defendant  at  the  suit  of  the  plaintiff  and  James 
Rockwell,  for  the  recovery  of  their  claim  and  demand,"  &c. 
(describing  it),  "and  to  refer  said  action  for  trial  and  decision  to 
said  Othniel  S.  Williams  as  sole  referee ;  and  in  case  the  said 
defendant  omits  or  declines  to   comply  with  the  requirements 
above  imposed,  in  the  event  of  the  discontinuance  of  this  action 
by  the  plaintiff,  this  action  may  proceed  to  judgment  as  for  the 
want  of  an  answer,  and  the  defendant  shall  not  be  permitted  to 
answer  the  complaint,  and  any  answer  which  may  have  been  put 
in  shall  be  stricken  out." 

On  the  4th  of  February,  1858,  a  copy  of  this  order  was  served 
upon  the  plaintiff's  attorneys,  and  on  the  13th  of  the  same  month 
the  plaintiff  appealed  from  the  order  to  the  general  term.  On 
the  22d  of  February,  the  defendant  tendered  his  answer  and  the 
costs  of  the  motion.  The  appeal  was  argued  at  the  general- 
term  held  at  Syracuse  in  July,  1858,  and  on  the  24th  of  August, 

1858,  an  order  affirming  the  order  appealed  from  was  entered 
and  served  upon  the  plaintiff's  attorneys.     On  the  13th  of  Sep- 
tember the  plaintiff's  attorneys  served  a  notice  that  "  the  plain- 
tiff elects  to   discontinue    this   action    pursuant   to   the  liberty 
granted  for  that  purpose  by  the  order  of  this  court  made  at  the 
special  term  thereof  held,  &c.,  and  affirmed  on  appeal  by  the 
general  term,  and  upon  the  terms  and  conditions  specified,"  &c., 
and  requiring  compliance  on  the  part  of  the  defendant  with  the 
terms  imposed  upon  it.     The  defendant,  not  having  served  the 
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stipulation  to  answer  in,  and  refer,  the  other  suit  mentioned  in 
the  order  made  in  January,  within  twenty  days  after  notice  of 
such  election,  the  plaintiff,  upon  papers  showing  all  of  the 
matters  above  referred  to,  moved  at  special  term  to  strike  out 
the  answer  and  for  judgment,  as  provided  for  in  the  order  of 
January,  in  case  of  the  defendant's  default  in  complying  with 
its  terms. 

M.  H.  Throop,  for  the  plaintiff,  contended. — I.  That  the  order 
did  not  require  an  actual  discontinuance,  but  only  notice  of  elec- 
tion to  discontinue. 

II.  That  upon  such  notice  being  served,  it  was  the  defend- 
ant's duty  to  serve  the  stipulation  specified  in  the  order  within 
twenty  days.     (Rule,  57.) 

III.  That  the  plaintiff  was  at  liberty  to  elect  to  discontinue 
within  twenty  days  after  service  of  the  order  of  affirmance.     In 
support  of  the  last  proposition  the  counsel  referred  to  Rules  40 
and  48,  which,  he  said,  treated  appeals  from  orders  as  non  enu- 
merated motions  made  in  term  time,  and  contended  that  the 
effect  of  an  affirmance,  so  far  as  this  question  was  involved, 
was  to  reiterate  and  renew  at  general  term  the  order  made  at 
special  term. 

George  W.  Smith,  for  the  defendant,  contended. — I.  That  to 
entitle  the  plaintiff  to  derive  any  benefit  from  the  order  of  the 
January  term,  he  must  enter  an  order  discontinuing  the  suit. 

II.  That  the  time  within  which  the  plaintiff  was  permitted  to 
elect  to  discontinue  expired  twenty  days  after  the  service  of  the 
special  term  order,  and  that  he  had  no  right  to  elect  within  the 
jsame,  or  any  time  after  the  affirmance  by  the  general  term. 

MULLEN,  J. — The  order  granted  in  January,  1S58,  swept  away 
every  thing  that  had  been  done  in  the  suit  up  to  that  time.  The 
bank  having,  in  the  moving  papers,  denied  many  of  the  most 
material  allegations  in  the  complaint,  and  prayed  leave  to  come 
in  and  defend,  permission  to  answer  was  granted  by  the  order 
referred  to. 

But  the  court  having  restored  the  bank  to  its  directors,  it  was 
very  proper  to  provide  that  the  plaintiff  should  be  permitted  to 
discontinue  his  suit.  Twenty  days  were  allowed  him  in  which 
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to  determine  whether  he  would  elect  to  discontinue,  and  to  serve 
a  notice  of  his  election  on  the  defendant's  attorney.  A  notice 
of  plaintiff's  election  to  discontinue  was  enough. 

This  notice  was  served  on  the  13th  of  September  last.  The 
order,  under  which  it  was  served,  was  made  the  21st  of  January, 
and  a  copy  served  on  the  plaintiff's  attorneys  on  the  4th  of 
February.  The  notice  of  election  was  not  served  within  twenty 
days  from  either  of  those  dates,  and  unless  the  appeal  operated 
to  extend  the  time,  or  to  stay  the  running  of  the  time,  then  the 
right  to  elect  was  gone,  and  the  duty  imposed  on  the  defendant 
by  the  order  of  January,  in  the  event  of  the  plaintiff's  electing 
to  discontinue,  never  attached. 

The  Code  makes  no  provision  as  to  the  effect  of  an  appeal 
from  an  order.  It  does  provide,  however  (§  469),  that  the  former 
rules  and  practice,  not  inconsistent  with  the  provisions  of  the 
Code,  should  continue  in  force.  It  was  well  settled  under  the 
old  system  that  an  appeal  from  an  interlocutory  order,  did  not 
operate  as  a  stay  of  proceedings.  (1  Barb.  Ch.  Pr.,  392,  393.) 
There  is  a  great  difference  of  opinion  among  the  judges  on  this 
question,  which  prevents  their  opinions  from  being  taken  as 
authority  on  either  side  of  the  question,  and  preferring,  as  I  do, 
to  follow  a  well-settled  rule  of  practice,  rather  than  to  go  in 
pursuit  of  new  ones,  I  am  constrained  to  hold  that  an  appeal 
from  the  order  in  this  case  did  not  operate  as  a  stay. 

But  if  it  should  be  held  to  operate  as  a  stay,  it  surely  could 
not  enlarge  the  time  within  which  the  plaintiff  was  bound  to 
notify  defendant  of  his  election ;  to  give  such  an  effect  to  an 
appeal  would  be  holding  out  a  premium  for  disobedience  to 
orders. 

The  order  of  the  21st  of  January,  allowing  plaintiff  to  discon- 
tinue, not  only  without  costs,  but  entitling  him  to  costs  from  the 
defendant,  was  obviously  granted  as  a  fair  equivalent  for  the 
discontinuance  of  what  might  be  deemed  an  unnecessary  litiga- 
tion, as  the  order  virtually  disposed  of  the-  whole  merits  of  the 
action.  The  plaintiff  was  not  willing  to  accept  the  terms  of- 
fered, rejected  the  conditions,  and  sought  by  appeal  to  over- 
turn the  order.  He  fails  in  the  appeal,  and  now  comes  in  and 
asks  that  he  be  permitted  to  derive  all  the  benefit  of  the  order, 
that  he  would  have  done  if  he  had  not  appealed,  but  served  his 
notice  of  election  to  discontinue  within  the  time  specified  in  the 
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rule.  This  I  think  he  cannot  do.  The  terms  granted,  and  im- 
posed by  the  order  were  granted,  not  as  matters  of  right,  but  of 
favor,  and  not  having  been  accepted,  the  plaintiff  cannot  now 
demand  them  as  matter  of  right. 

It  was  only  in  the  event  that  plaintiff  gave  defendant  notice 
of  his  election  to  discontinue,  that  the  duty  to  pay  costs,  &c., 
&c.,  was  imposed  on  the  defendant.  No  such  notice  having 
been  served  in  conformity  with  the  rule,  all  that  part  of  the  or- 
der from  the  close  of  the  first  paragraph  in  folio  113  to  the  end 
of  the  order  becomes  wholly  inoperative. 

The  cause  seems  to  be  at  issue  on  complaint  and  answer,  and 
it  can  now  only  be  terminated  by  a  trial  of  the  issue,  or  a  volun- 
tary discontinuance. 

For  these  reasons  the  motion  is  denied,  but  M'ithout  costs  to 
either  party. 


GLAUBENSKLEE  a.  THE   HAMBURGH  AND  AMERI- 
CAN PACKET  COMPANY. 

New  York  Common  Pleas  •  Special  Term,  July,  1S59. 
VERIFICATION. 

A  managing  officer  of  a  corporation,  upon  whom,  under  section  132  of  the  Code, 
the  summons  is  served,  is  to  be  deemed  an  officer  of  the  corporation  within  the 
provision  of  section  157,  allowing  an  officer  to  make  the  verification  of  the  plead- 
ing of  a  corporation. 

The  verification  made  in  such  case  by  the  agent  is  the  verification  of  the  corpora- 
tion, and  need  not  state  the  deponent's  grounds  of  belief  or  sources  of 
knowledge. 

Motion  for  judgment  as  upon  failure  to  answer. 

The  action  was  brought  against  the  defendants  as  carriers  of 
passengers  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  while  a  passenger  upon  their  vessel.  The  complaint 
was  verified,  and  a  copy  of  it  with  summons  was  served  upon 
the  agent,  in  the  city  of  New  York,  of  the  defendants.  The  de- 
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fendants'  answer  was  verified  by  this  agent.  The  verification 
stated  that  deponent  was  one  of  the  managing  agents  of  the  de- 
fendants ;  that  the  complaint  was  served  on  him ;  and  that  he  had 
charge  of  all  the  business  of  the  defendants  within  the  United 
States.  The  plaintiff's  attorney  returned  the  answer  on  the 
ground  that  the  verification  was  insufficient,  in  that  it  did  not 
set  forth  the  deponent's  grounds  of  belief  or  sources  of  knowl- 
edge as  to  the  matters  stated  in  the  answer ;  and  he  now  moved 
for  judgment  as  upon  failure  to  answer. 

BRADY,  J. — When  a  corporation  is  a  party,  the  verification  of 
the  pleading  may  be  made  by  any  officer  thereof  (Code,  §157), 
and  the  officer  making  the  verification  is  not  required  to  state 
the  grounds  of  his  belief.  His  verification  is  that  of  the 
party.  By  section  13-i,  a  summons  may  be  served  upon  the 
managing  agent  of  a  corporation,  and  this  makes  him  an  offi- 
cer, for  the  purpose  of  the  action,  within  the  meaning  of  the 
Cude,  especially  where  there  is  no  other  officer  within  the 
jurisdiction  of  the  court.  In  this  case,  the  summons  was  served 
on  the  managing  agent,  and  his  verification  must  be  regarded 
as  that  of  the  party.  There  is  no  other  officer  of  the  defend- 
ants within  the  United  States ;  and  service  on  him  being  suf- 
ficient to  bring  the  defendants  within  the  jurisdiction  of  the 
courts,  there  is  no  reason  why  he  should  not  be  treated  as  the 
party  in  all  matters  of  form  merely.  I  think  the  verification 
sufficient. 

Motion  denied,  but  without  costs. 
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THE  UNION  BANK  a.  MOTT. 

Supreme  Court,  First  District"   General  Term,  February,  1859. 
ARREST. — MOTION  TO  VACATE. — FINAL  JUDGMENT. 

An  order  denying  defendant's  motion  to  vacate  an  order  of  arrest,  should  not  be 
reversed  on  appeal,  merely  because  the  original  affidavit  on  which  the  arrest 
was  obtained,  alleged  the  facts  on  information  and  belief. 

The  affidavits  on  which  an  order  of  arrest  was  granted,  stated  the  grounds  of 
arrest  mainly  on  information  and  belief,  and  not  positively  ;  and  the  defendant 
on  a  motion  to  discharge  the  order,  did  not  deny  these  allegations;  and  his 
motion  was  denied. 

Held,  that  on  appeal  from  the  order  denying  defendant's  motion  to  dis- 
charge the  order  of  arrest,  the  court  would  assume  such  allegations  as  conceded 
to  be  true. 

Under  section  183  of  the  Code, — providing  that  the  order  of  arrest  as  a  provis- 
ional remedy  may  be  made  at  any  time  before  judgment — if,  after  judgment  has 
been  recovered,  the  defendant  obtains  and  avails  himself  of  leave  to  come  in 
and  defend,  he  is  liable  to  arrest  upon  an  order  although  the  judgment  awarded 
final  process  against  the  person,  and  the  condition  of  his  being  let  in,  is  that  the 
judgment  should  stand  as  security.  By  so  doing  he  elects  to  treat  the  action 
as  still  undetermined,  and  is  estopped  from  availing  himself  of  the  judgment,  aa 
a  determination  of  it  which  would  preclude  the  provisional  remedy.* 

*  ROBERTS  a.  CARTER. — (Supreme  Court,  First  District ;  Special  Term,  September, 
1859.) — In  this  case  the  defendant  was  arrested  on  an  order  granted  as  a  pro- 
visional remedy  pending  the  action.  He  gave  bail,  who  justified  ;  but  after  judg- 
ment was  arrested  on  execution  against  the  person.  He  now  moved  to  vacate 
the  order  of  arrest. 

E.  T.  Rice,  for  the  motion. 
Gillirt  Dean,  opposed. 

IXGRAHAM,  J. — On  July  22,  1857,  an  order  of  arrest  was  granted,  and  the  de- 
fendant was  arrested  in  December,  1857.  He  gave  bail,  and  the  sureties 
justified. 

On  August.  3,  1857,  judgment  was  perfected,  and  on  appeal  the  judgment  was 
affirmed  in  December,  1858.  The  defendant  was  afterwards  arrested  on  execu- 
tion against  his  person,  lie  now  moves  for  an  order  vacating  the  arrest. 

As  the  law  was  at  the  time  of- the  arrest,  the  defendant  could  not  make  this 
motion  before  the  justification  of  bail  had  taken  place.  (Code,  §204;  12  How. 
Vr.  R.,  519.)  If  there  had  been  no  bail  put  in,  hu  might  have  m?.de  the  motion 
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Appeal  from  an  order  at  special  term  denying  defendant's 
motion  to  vacate  an  order  of  arrest. 

The  action  was  to  recover  from  G.  S.  and  J.  H.  Mott  moneys 
charged  to  have  been  fraudulently  overdrawn  by  them  from 


before  he  was  charged  in  execution.  (Wilmerding  a.  Moon,  1  Duer,  645,  S.  C. ; 
8  How.  Pr.  It.,  213  ;  12  Ib.,  198.) 

Since  the  act  of  1858,  amending  the  Code,  this  section  has  been  altered  so  as  to 
substitute  the  word  "judgment,"  in  the  place  of  justification  of  the  bail,  and  the 
motion  to  vacate  the  order  of  arrest  can  only  be  made  now  before  judgment.  As 
this  motion  is  made  long  after  the  judgment  was  entered,  it  cannot  be  granted. 

Motion  denied,  with  $7  costs. 

CHOWELL  a.  BROWN  (Supreme  Court,  Sixth  District ;  Special  Term,  December, 
1858.) — In  this  action  the  plaintiff  was  arrested  on  an  order  granted  as  a  pro- 
visional remedy.  After  giving  bail,  judgment  was  had  against  him,  and  execu- 
tion issued  thereon  against  his  person,  on  which  he  was  arrested.  He  now  moved 
to  vacate  the  order  of  arrest. 

MASON-,  J. — If  this  motion  were  made  before  the  defendant  had  justified  his 
bail,  I  should  have  no  doubt  upon  the  papers  before  me,  that  the  order  of  arrest 
should  be  vacated.  The  question  now  presented  for  adjudication  is,  whether  this 
can  be  done  after  judgment,  and  the  defendant  has  been  arrested  and  is  im- 
prisoned on  an  execution  against  his  person,  or  rather  whether  the  ca.  sa.  can  be 
set  aside,  and  the  defendant  discharged  from  arrest  thereon  ? 

It  is  very  clear  that  the  defendant  cannot  move  to  vacate  the  original  order  of 
arrest  after  he  has  put  in  and  justified  bail.  (Stewart  a.  Howard,  15  Barb.,  26  ; 
12  How.  Pr.  R.,  516 ;  Ib.,  197  ;  8  76.,  213  ;  3  Sandf.,  706.)  And  this  is  conceded 
by  the  defendant's  counsel  on  this  motion  ;  but  it  is  claimed  and  insisted  that 
after  judgment,  and  the  defendant  has  been  arrested  on  an  execution  against  his 
person,  that  the  bail  is  functun  officio,  and  that  the  estoppel  created  by  giving 
bail  ceases,  and  that  when  an  execution  is  taken  out  upon  the  judgment  against 
the  defendant's  person,  he  may  move  to  set  it  aside  as  not  warranted  by  the 
facts,  and  that  it  is  no  answer  to  his  application,  to  say  that  he  allowed  himself 
on  the  same  facts  to  be  arrested  by  preliminary  process.  That  the  quiet  sub- 
mission to  one  wrong  may  provoke,  but  cannot  justify  another,  and  we  are  re- 
ferred to  the  opinion  expressed  by  ROOSEVELT,  J.,  in  the  Bridge  water  Paint  Man- 
facturing  Company  a.  Messmore  (15  How.  Pr.  Jt.,  12).  as  affirming  and  sanction- 
ing this  practice.  He  declares  his  opinion  to  this  effect,  but  that  case  cannot  be 
regarded  as  authority,  for  what  he  upon  this  subject  is  obiter. 

I  think  sucli  a  motion  cannot  be  entertained  after  an  execution  has  been  issued 
upon  the  judgment  against  the  defendant.  The  condition  of  his  undertaking  is 
prescribed  by  section  187  of  the  Code,  that  he  will  at  all  times  render  himself 
amenable  to  the  process  of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein.  Now  while  this  duty 
rests  upon  him,  I  do  not  see  how  hs  can  move  to  set  aside  the  very  process 
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the  plaintiffs.  At  the  commencement  of  the  action  an  order  of 
arrest  against  both  defendants  was  obtained  ;  and  the  defend- 
ant J.  H.  Mott  was  arrested  upon  it ;  but  it  was  not  executed 
against  the  defendant  G.  S.  Mott.  Upon  failure  to  answer,  the 
plaintiff  entered  judgment  against  the  latter.  The  judgment 
authorized  the  plaintiffs  to  issue  execution  as  well  against  the 
body  as  the  property  of  such  defendant.  After  execution 
against  his  property  had  been  issued,  he  obtained  from  the 
court  leave  to  answer  the  complaint,  and  proceed  in  the  action 
on  payment  of  costs  and  sheriff's  fees,  but  it  was  ordered  that 
the  judgment  should  stand  as  security.  The  plaintiff  then  ob- 
tained an  order  for  his  arrest  as  a  provisional  remedy,  upon 
which  he  was  .arrested,  and  from  which  he  moved  at  special 
term  to  be  discharged.  The  motion  was  denied  (see  the  case 
reported  8  Ante,  150) ;  and  he  now  appealed  to  the  general 
term. 

David  Dudley  Field,  for  the  appellant. 
Samuel  A.  Foot,  for  the  respondent. 

BY  THE  COURT. — ROOSEVELT,  P.  J. — The  object  of  this  appeal 
on  the  part  of  the  defendant  Garret  S.  Mott,  is  to  be  discharged 
from  an  order  of  arrest  obtained  against  him  by  the  Union 
Bank,  on  the  alleged  ground  of  a  fraudulent  abstraction  of  a 
very  large  amount  of  its  funds,  by  means  of  unauthorized  over- 
drafts. 

Two  objections  are  made  to  the  order : 

1.  That  the  affidavits,  whatever  may  be  the  character  of 
their  contents,  if  true,  were  mainly  on  information  and  belief. 

Tli is  objection,  under  the  circumstances,  can  have  but  little 
weight  The  appeal  is  not  from  the  original  ex  parU  order  of 


which  his  undertaking  imposes  upon  him  the  duty  of  rendering  himself  amena- 
ble to.  (Code,  §  187.)  It  is  not  necessary  that  the  record  should  show  tlie  lia- 
bility of  the  defendant  to  arrest.  It  is  sufficient  to  justify  an  execution  against  the 
person,  that  an  order  of  arrest  in  pursuance  of  sections  179  and  181  has  been  ob- 
tained and  remains  in  force.  (Corwin  a.  Freeland,  2  Seld.,  860.)  This  execution 
was  justified  by  the  order  of  arrest  as  held  in  Corwin  a.  Freeland,  and  I  do  not 
see  how  we  can  interfere  with  it. 

The  motion  comes  too  late,  and  must  be  denied,  with  ten  dollars  costs. 
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arrest,  but  from  the  subsequent  order  of  another  judge,  made 
on  hearing  both  parties,  confirming  the  order  previously  made. 
On  that  hearing  the  defendant  had  an  opportunity  of  denying 
the  truth  of  the  information  on  which  the  plaintiffs  founded 
their  belief.  Copies  of  the  affidavits  had  been  duly  served 
upon  him.  Instead  of  contradicting  or  explaining  their  alle- 
gations, he  left  them  wholly  unanswered.  "What,  therefore, 
might  perhaps  have  been  comparatively  weak  before,  became 
strong  by  his  silence.  At  all  events,  it  relieved  the  judge 
from  the  duty,  if  such  a  duty  existed,  of  canvassing  overnicely 
the  form  of  the  affidavits,  and  fully  justified  his  conclusion  that 
the  statements  were  not  denied,  because  (with  truth)  they  could 
not  be. 

We  are  bound,  therefore,  or  at  least  authorized  on  this  ap- 
peal, to  assume,  as  virtually  conceded  facts,  that  Garret  S.  Mott, 
on  or  before  January,  1849,  for  some  reason  unexplained,  gave 
his  brother,  Jacob  H.  Mott,  a  power  of  attorney  to  make  de- 
posits and  draw  checks,  in  his  (Garret's)  name  ;  that  Garret  at 
the  time  was  in  partnership  with  another  brother,  named  Hop- 
per Mott,  under  the  firm  of  Mott  Brothers,  jewellers,  Jacob 
being  one  of  their  clerks  ;  that,  by  the  connivance  of  a  book- 
keeper in  the  bank,  fraudulent  overdrafts  were  effected,  in  four 
years,  to  the  amount  of  over  $96,000  ;  that  the  plaintiffs  had 
recently  obtained  access  to  the  books  of  Mott  Brothers,  from 
which  it  appeared  that  the  fraudulent  overdrafts  in  the  name 
of  Garret  had  gone  into  the  business  of  the  firm  ;  that,  subse- 
quently to  December,  1855,  and  down  to  March,  1858,  Jacob 
kept  an  account  in  his  own  name,  and  by  the  connivance  of 
the  same  book-keeper  fraudulently  overdrew  the  further  sum 
of  $44,000  and  upwards ;  and  finally,  that  the  defendants,  both 
Garret  and  Jacob  (for  such  is  the  positive  statement  in  one  of 
the  affidavits,  uncontradicted),  "  by  collusion,"  with  Brotherton, 
the  book-keeper,  and  by  means  of  the  checks  referred  to,  some 
in  Jacob's  name  as  attorney,  and  some  in  Jacob's  name,  without 
such  description,  fraudulently  obtained  from  the  bank  the  aggre- 
gate sum  of  $140,000,  and  upwards. 

So  far,  then,  as  relates  to  the  first  objection,  it  is  clear,  we 
think,  that  the  judge  whose  decision  is  appealed  from  was  fully 
justified,  on  the  question  of  fact,  in  refusing  to  set  aside  the  or- 
der of  arrest. 
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2.  The  next  objection  is  of  a  somewhat  technical  character. 
It  appears,  that  before  the  date  of  the  order  of  arrest,  a  regular 
judgment  by  default  for  the  whole  demand,  $198,600.87,  had 
been  obtained,  with  an  award  of  execution  as  well  against  the 
l)ody  of  the  defendant  as  against  his  property.  And  it  is  in- 
sisted that  the  final  process  thus  awarded  necessarily  extinguishes 
all  provisional  remedies  previously  existing. 

This  result  would  undoubtedly  have  followed,  had  not  the 
defendant  himself,  for  his  own  benefit,  and  on  his  own  applica- 
tion, obtained  from  the  court  a  modification  of  the  judgment, 
depriving  it  of  its  ordinary  character  as  a  res-judicata,  and  leav- 
ing it  in  force  only  as  a  lien  or  collateral  security  on  his  real 
estate.  He  was  permitted,  notwithstanding  his  default,  to  put 
in  an  answer  and  make  a  defence  upon  two  conditions :  one, 
that  he  should  pay  the  costs,  including  the  fees  and  charges  on 
the  execution  which  had  been  issued ;  the  other,  that  he  should 
allow  the  judgment  which  had  already  been  entered  to  stand 
as  security  for  the  alleged  indebtedness.  He  agreed  to  these 
conditions  by  paying  the  costs  and  putting  in  the  answer,  which 
the  plaintiffs  accepted.  Having  availed  himself  of  the  order, 
he  is  bound  by  all  its  conditions.  In  other  words,  he  has  elected 
to  treat  the  controversy  as  a  Us  pendens,  and  is  estopped  thereby 
from  treating  it  as  a  res  adjudicate. 

He  cannot  assume  such  a  contradictory  position  as  to  claim, 
in  the  language  by  which  the  Code  defines  a  complete  judg- 
ment, that  this  judgment  is  now  "  the  final  determination  of 
the  rights  of  the  parties  in  the  action,"  and  yet  at  the  same 
time  go  to  trial  on  the  basis  of  no  determination  at  all  having 
been  made. 

On  neither  ground,  therefore,  should  the  order  of  arrest  have 
been  vacated ;  and  the  denial  of  the  motion  to  that  effect  of 
course  must  be  affirmed  with  costs. 
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CASE  a.  PEICE. 

Supreme  Court,  Seventh  District;  Special  Term,  April,  1859. 
COSTS. — TAXATION. — SHERIFFS'  FEES. 

Under  subdivision  1  of  section  307  of  the  Code — allowing  to  the  plaintiff,  costs  at 
the  rate  of  two  dollars  for  each  additional  defendant  upon  whom  process  shall  have 
been  served — the  plaintiff  is  not  entitled  to  tax  that  item  for  any  defendants  who 
are  unnecessarily  made  parties, — e.  g.,  defendants  in  foreclosure  not  sought  to  be 
made  personally  liable,  and  who  prove  to  have  no  claim  on  the  mortgaged 
premises. 

The  defendant,  by  omitting  to  take  the  objection  to  the  misjoinder  of  improper 
parties  by  demurrer  or  answer,  does  not  thereby  waive  his  right  to  raise  the 
objection  on  the  taxation  of  costs. 

Upon  taxing  the  costs,  the  defendant  presented  an  affidavit  that  certain  of  the 
defendants  were  not  proper  parties;  and  the  plaintiff  presented  an  affidavit 
that  none  were  made  parties  but  those  who,  according  to  his  best  information 
and  belief,  and  the  search  of  the  county  clerk,  appeared  to  have  claims  upon  the 
premises. 

Held,  insufficient  to  entitle  the  plaintiff  to  the  charge  of  two  dollars  for  each 
such  defendant. 

The  trustees  of  a  corporation  to  whom  mortgaged  premises  have  been  conveyed, 
are  not  proper  parties  to  a  foreclosure  action  within  this  rule,  unless  by  the 
terms  of  the  conveyance,  an  estate  in  the  premises  was  vested  in  them. 

Although  section  311  of  the  Code  as  amended  in  1857,  is  more  liberal  in  respect 
to  disbursements  than  the  former  provision,  which  was  the  same  in  substance  as 
that  of  the  Revised  Statutes,  yet  it  should  not  be  extended  beyond  such  dis- 
bursements as  are  incident  to  the  due  and  regular  proceedings  iu  the  action. 

It  is  proper  to  allow  a  disbursement  shown  to  be  fair  and  necessary,  for  the  ser- 
vice of  summons  and  complaint,  and  notice  of  object  of  action,  by  a  person 
other  than  the  sheriff,  but  -such  disbursement  should  not  exceed  the  limit  of  the 
sheriff's  fee  for  similar  service. 

A  party  upon  prevailing  in  the  action  is  not  entitled  to  tax  witness'  fees  for  his 
own  attendance  as  a  witness  on  his  own  behalf.* 

It  ia  proper  to  allow  as  a  disbursement,  proper  sums  paid  for  necessary  searches 
and  copies  of  papers  from  the  clerk's  office. 


*  The  same  rule  is  held  in  the  sixth  district  (Cornell  a.  Potter,  15  How.  Pr.  R., 
278  ;  Walker  a.  Russell,  7  Ante,  452,  note);  but  the  contrary  in  the  fourth  district 
(Logan  a.  Brooks,  8  Ante,  127),  in  the  first  district  (Duerissle  a.  Billiard,  3  Ante, 
;-!!),  and  in  the  New  York  Common  Pleas  (Rogers  a.  Chamberlain,  7  Ante,  452). 
As  to  the  eighth  district  see  Logan  a.  Thomas,  13  How.  Pr.  J?.,  160. 
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The  sheriff  is  entitled  to  a  fee  of  fifty  cents  for  every  cause  noticed  for  trial  at  a 
circuit,  or  placed  on  the  calendar  thereof  for  trial,  and  this  fee  is  properly 
taxed  as  a  disbursement. 

Appeal  from  taxation  of  costs. 

The  action  was  for  the  foreclosure  of  a  mortgage. 

After  taxation  of  costs  before  the  clerk  upon  entry  of  judg- 
ment for  the  plaintiff,  the  defendant's  attorney  appealed  to  the 
court  from  the  determination  of  the  clerk  in  respect  to  the  dis- 
bursements allowed. 

The  facts  are  stated  in  the  opinion. 

S.  Mathews,  for  the  motion. 
S.  K.  Williams,  opposed. 

E.  DARWIN  SMITH,  J. — The  first  objection  made  before  the 
taxing  officer  was,  to  the  item  of  $82,  for  forty-one  additional 
defendants,  upon  the  ground  that  such  defendants  were  not 
necessarily  made  parties.  The  defendant's  counsel  presented 
to  the  clerk  the  affidavit  of  the  defendant,  stating  that  the 
only  defendants  who  had  any  interest  in  the  mortgaged  premi- 
ses, as  subsequent  purchasers  or  incnmbrancers,  were  the  "Wayne 
County  Collegiate  Institute,  a  corporation  incorporated  by  the 
regents  of  the  university,  to  whom  defendant  had  conveyed, 
as  a  site  for  an  academy,  a  part  of  the  mortgaged  premises, 
and  Robert  B.  Sutton,  who  holds  a  subsequent  mortgage,  and 
John  Haight,  who  had  recovered  a  judgment  against  him. 
The  plaintiff's  attorney  presented  his  affidavit,  in  which  he 
stated  that,  from  the  best  information  derived  from  the  clerk 
by  his  official  search,  and  according  to  his  best  information 
and  belief,  no  persons  were  inserted  or  made  defendants,  ex- 
cept those  who  were  necessary  and  proper  parties,  and  that 
the  number  of  such  defendants  was  settled  from  said  search, 
compared  with  a  map  of  the  village  of  Arcadia.  This  affidavit 
is  hardly  sufficient  to  justify  the  making  of  some  twenty-eight 
persons  parties,  who  had  no  liens  upon,  or  were  non-incumbran- 
cers  upon  the  mortgaged  premises.  In  such  cases,  the  plaintiff's 
attorney  is  entitled  to  make  all  persons  parties  defendants,  who 
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have  apparent  liens  upon  the  mortgaged  premises,  or  are  sub- 
sequent grantees  or  mortgagees  of  any  part  or  parcel  thereof. 
But  he  should  carefully  see  that  the  subsequent  deeds  or  mort- 
gages, executed  by  the  mortgagor,  and  shown  in  the  certificate 
of  the  county  clerk,  convey  or  cover  some  part  of  the  mort- 
gaged premises. 

If  the  defendant's  affidavit  is  to  be  believed,  none  of  the  forty- 
one  additional  defendants,  except  the  three  above  named,  have 
any  lien  upon  the  mortgaged  premises,  unless  the  first  trustees 
of  the  Wayne  County  Collegiate  Institute  were  necessary  or 
proper  parties.  The  §2  for  each  additional  defendant,  besides 
the  mortgagor,  in  foreclosure  suits,  should  only  be  allowed  for 
defendants  necessarily  made  parties  to  the  suit,  and  no  person 
can  be  a  necessary  or  proper  party  who  is  not  a  subsequent 
grantee  of  the  mortgaged  premises,  or  some  part  thereof,  or 
lias  some  lien,  by  ind^ment,  decree,  or  mortgage,  thereon.  And 

*          *J       \J  O  O      O 

it  is  not  too  late  to  raise  this  objection  on  the  adjustment  of  the 
costs.  .The  plaintiff's  counsel  is  mistaken  in  the  view,  that  the 
objection  that  unnecessary  persons  are  made  parties  is  waived, 
unless  it  is  made  by  demurrer,  so  far  as  relates  to  this  question 
of  costs. 

It  also  appears  from  the  affidavit  of  the  plaintiff's  attorney, 
that  the  above-mentioned  conveyance,  which  the  defendant 
Pierce  states  was  made  to  the  "Wayne  County  Collegiate  Insti- 
tute, was  in  fact  made  to  the  "  lirst  trustees  of  the  Wayne 
County  Collegiate  Institute,"  which  the  plaintiff's  attorney 
claims  entitled  him  to  make  the  first  trustees  parties  individu- 
ally, and  that  upon  this  ground  fifteen  persons  were  made  de- 
fendants. If  the  conveyance  was  thus  made  after  the  in- 
corporation of  the  Wayne  County  Collegiate  Institute,  or  in 
contemplation  of  such  incorporation,  and  it  was  expressly 
stated  upon  the  face  of  the  deed,  that  the  conveyance  was  in 
trust  or  for  the  use  of  the  corporation,  as  a  site  for  an  academy, 
no  estate,  legal  or  equitable,  vested  in  the  trustees,  the  legal 
estate  therein  being  in  the  corporation  (2  Rev.  Stats.,  §  47,  4i>), 
and  the  trustees  were  unnecessary  parties.  But  if  no  use  or 
trust  is  declared  in  the  deed,  and  the  conveyance  was  abso- 
lutely to  the  trustees  as  mere  descripto  personarum  of  the  gran- 
tees, without  qualification,  trust,  or  restriction,  the  title  then 
was  in  the  trustees,  and  the  first  trustees  were  necessary  and 
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proper  parties.  Upon  the  papers  before  me,  I  cannot  determine 
how  the  fact  upon  this  point  is,  and  shall  leave  the  parties  to 
make  further  proof  before  the  clerk,  upon  the  readjustment  of 
the  costs. 

The  next  objection  is  to  the  item  of  $65,  for  service  of  sum- 
mons on  forty-two  defendants.  The  affidavit  of  the  plaintiff's 
attorney,  in  respect  to  this  item,  states  that  u  the  expenses  for 
service  on  the  said  defendants  were  necessarily  incurred,  ac- 
cording to  the  registry  kept  by  deponent,  and  according  to  his 
best  knowledge  and  belief."  It  is  not  claimed  that  this  amount 
was  paid  for  sheriffs'  fees,  or  that  the  service  was  rendered  by 
any  sheriff  or  sheriff's  officers.  The  charge  is  claimed  on 
the  ground  of  a  disbursement  made  to  some  private  person  in 
the  employment  of  the  plaintiff's  attorney,  and  the  claim,  as  I 
understood  it  on  the  argument,  was,  that  a  party  is  entitled,  on 
the  adjustment  of  his  costs,  to  claim  for  such  services  the  full 
amount  of  sheriff's  fees  as  a  disbursement  paid  to  any  person 
rendering  the  service.  This  claim  I  think  entirely  inadmissible 

CJ  */ 

and  unfounded. 

The  statute  has  given  to  sheriffs  certain  legal  fees.  These 
they  are  entitled  to  claim  and  charge  in  bills  of  costs,  for  such 
disbursements  are  proper.  But  no  private  person  can  claim 
sheriffs'  fees,  and  if  the  services  which  sheriffs  may  perform  are 
performed  by  private  persons,  nothing  more  can  properly  be 
charged  or  allowed  in  the  bill  of  costs  than  a  reasonable  com- 
pensation fur  the  services  rendered.  Nothing  can  be  allowed 
for  constructive  travelling  or  other  services,  in  such  cases.  Sec- 

O  ' 

tion  311  of  the  Code  provides,  that  "  the  clerk  shall  insert  in 
the  entry  of  judgment,  &c.,  the  sum  of  charges  provided,  and 
the  necessary  disbursements  including  the  fees  of  officers  al- 
lowed by  law.  The  disbursements  shall  be  stated  in  detail  and 
verified  by  affidavit."  This  section,  before  the  amendment  of 
1857,  was  the  same  in  substance  with  31  (20),  of  chapter  10, 
part  3  of  the  Revised  Statutes,  page  634.  This  provision  was 
primarily  intended  (and  was  so  limited  by  the  courts  before  the 
Code)  to  cover  the  actual  disbursements  of  attorneys  in  the  prog- 
ress of  suits,  such  as  postages,  express  charges,  exemplification 
of  papers,  and  other  similar  expenses,  incurred  by  attorneys  in 
the  necessary  conduct  of  a  case. 

Section  311,  as  amended  in  1857,  is  more  comprehensive,  and 
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should,  I  think,  be  construed  more  liberally  than  section  31 
aforesaid  of  the  Revised  Statutes  formerly  was,  yet  it  should 
not  be  extended  beyond  such  disbursements  as  are  incident  to 
the  due  and  regular  proceedings  in  the  action.  It  was  not 
intended  to  cover  the  ordinary  disbursements  of  the  parties  'to 
suits.  I  agree  with  Judge  Clerke,  in  Calvert  a.  Finch  (13  How. 
Pr.  R.,  13),  that,  under  the  section  before  the  amendment  of 
1857,  the  expenses  of  executing  a  commission  in  a  foreign 
State,  so  far  as  the  charges  paid  to  the  commissioners  are  con- 
cerned, should  be  allowed,  and  do  not  see  why  witnesses'  fees 
for  attending  before  such  commissioners  should  not  be  allowed. 

O 

And  in  a  case  like  this,  when  the  law  allows  a  specific  fee  to  the 
sheriff,  if  the  attorney  employs  a  constable  or  some  private  per- 
son to  perform  the  service,  I  think  it  proper,  within  the  limits  of 
sheriff's  fees,  to  allow  as  a  disbursement  the  sum  actually  paid 
for  serving  the  summons  and  complaint,  and  notice  of  the  ob- 
ject of  the  suit. 

But  the  affidavit  showing  the  disbursement  should  also  show 
the  reasonableness  of  the  charge,  and  that  it  is  a  fair,  just, 
and  proper  compensation  for  the  time  employed,  and  the  dis- 
tance travelled  in  making  such  service.  From  the  papers  be- 
fore me,  I  should  infer  that  most  of  the  forty-two  defendants, 
for  serving  upon  whom  this  charge  of  $65  is  made,  were  resi- 
dents of  the  same  village  with  the  plaintiff's  attorney.  If  so, 
the  charge  of  $05  must  be  quite  an  unreasonable  and  exorbi- 
tant compensation  for  the  service  of  the  summons  and  notice  of 
object  of  suit  in  this  action  upon  them  respectively,  as  no  com- 
pensation for  travelling  could  be  allowed  in  such  case. 

The  next  three  items  objected  to  are  $28.35  and  $28.24-, 
charged  for  witness'  fees  for  the  attendance  of  the  plaintiff  as  a 
witness,  on  three  several  occasions,  for  the  trial  of  the  cause. 
This  is  not  a  disbursement  of  the  attorney,  nor  within  the  in- 
tent of  the  statute,  I  think,  in  regard  to  the  allowance  for 
disbursements  or  witnesses'  fees.  If  the  party  may  recover  for 
witnesses'  fees  for  himself,  I  do  not  see  where  to  stop,  or 
what  expenses  of  parties,  incurred  or  paid  in  the  ordinary 
prosecution  or  defence  of  their  suits,  may  not  be  claimed  and 
allowed  as  necessary  disbursements.  The  Legislature  never 
intended,  I  think,  in  allowing  parties  to  be  witnesses  for  them- 
selves, to  put  them  on  a  par  with  other  witnesses  in  respect  to 
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witness'  fees,  when  they  attend  the  trial  to  give  evidence  in 
their  own  favor.  This  would  open  a  door  to  much  abuse,  which 
I  should  be  unwilling  to  sanction  till  the  Legislature  so  com- 
mands. On  this  point  the  judges  of  this  district,  at  the  last 
March  general  term,  all  concurred  in  the  decision  that  witnesses' 
fees  were  not  recoverable  by  parties  in  such  cases.  This  is  an 
adjudicated  question  in  this  district.  The  objection  to  the  sums 
paid  for  searches,  and  copy-papers  from  the  clerk's  office  and 
records,  I  think  not  well  taken,  the  affidavit  of  the  plaintiff's 
attorney  showing  these  items  to  have  been  necessary  and  proper 
within  section  14  of  title  4,  chapter  10,  part  3  of  the  Revised 
Statutes,  page  651. 

The  charge  of  $1,  for  sheriff's  fees  for  two  circuits,  I  think 
was  properly  allowed.  The  sheriff  is,  I  think,  entitled  to  a  fee 
of  fifty  cents  for  every  cause  noticed  for  trial  at  a  circuit  court, 
or  placed  on  the  calendar  thereof  for  trial. 

The  costs  must  be  readjusted  before  the  clerk,  upon  the  prin- 
ciples above  declared,  and  the  respective  parties  may  make  such 
further  proofs  as  they  shall  be  advised  in  respect  to  the  neces- 
sity fur  making  the  forty-one  additional  defendants  parties  to 
the  action  above  mentioned,  and  also  in  respect  to  service  of 
the  summons  in  the  action  on  such  defendants,  and  the  reason- 
ableness of  the  disbursements  therefor,  and  neither  party  to 
have  costs  on  this  appeal. 


HALL  a.  MERRILL. 

New  York  Superior  Court /   General  Ttrm,  J/cry,  1S59. 
COMPOSITION  DEED. — EVIDENCE. — QUESTIONS  or  LAW  AND  FACT. 

A  composition  deed  signed  by  several  creditors  has  a  sufficient  consideration  as 
towards  each  creditor,  in  the  fact  that  the  others  unite  in  relinquishing1  to  the 
debtor  a  part  of  their  claims,  or  concede  to  him  some  modification  of  their  right 
to  enforce  them. 

In  the  absence  of  evidence  to  the  contrary,  it  does  not  devolve  on  the  debtor  re- 
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lying  on  such  a  deed  as  a  bar  against  the  claim  of  a  creditor,  to  prove  that  other 
creditors  signed  subsequently  to  the  claimant. 

It  seems,  that  it  should  be  presumed  that  all  who  signed,  did  so  at  the  same  time, 
upon  one  general  consideration. 

It  seems,  that  where  the  composition  deed  is  conditioned  on  the  giving  of  notes  by 
the  debtor,  to  bear  a  certain  date,  but  does  not  specify  when  they  are  to  be 
given,  (he  question  whether  a  neglect  to  give  them  is  a  violation  of  the  con- 
tract, depends  on  the  fact  of  an  offer  being  made  within  a  reasonable  time  after 
the  date,  and  is  a  question  for  the  jury. 

Appeal  from  a  judgment. 

The  case  was  tried  before  one  of  the  justices  of  the  court 
without  a  jury,  and  judgment  rendered  against  the  defendant 
for  the  sum  of  $090.81. 

The  complaint  stated  the  sale  and  delivery  of  goods  by  the 
plaintiff  to  the  defendant,  at  various  times,  and  in  various  par- 
cels between  the  llth  day  of  April,  1857,  and  the  2uth  day  of 
March,  1858,  amounting  in  the  aggregate  to  the  sum  of  $577.82, 
for  which  sum,  with  interest  on  the  amounts  respectively  as  the 
several  periods  of  credit  expired,  judgment  was  prayed.  All 
the  sales,  except  one  for  $5.25,  were  made  before  the  26th  day 
of  October,  1857.  This  one  was  made  on  the  26th  day  of  March, 
1S58. 

The  answer  denied  every  allegation  of  the  complaint,  except 
as  thereafter  admitted  or  avoided. 

It  was  then  averred,  that  on  the  loth  day  of  December,  1857, 
the  plaintiff  executed  and  delivered,  together  with  other  credi- 
tors of  this  defendant,  a  certain  instrument  in  writing  under  his 
hand  and  seal,  of  which  the  following  is  a  copy : 

"  Whereas,  in  consequence  of  sundry  losses  and  misfortunes, 
Benjamin  B.  Merrill  has  become  unable  to  pay  his  debts  in  full, 
we  the  undersigned,  in  consideration  of  one  dollar,  to  us  in 
hand  paid,  receipt  of  which  is  hereby  acknowledged,  agree  to 
receive  in  full  payment  and  settlement  of  our  respective  claims 
against  him,  his  three  notes  for  equal  amounts  at  six,  nine,  and 
twelve  months,  from  January  the  1st,  1858,  at  forty  cents  on  the 
dollar. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  15th  day  of  December,  1857. 

"  ELISEIUR  HALL,     [L.  s.]" 
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The  answer  then  states  the  execution  of  three  promissory 
notes,  each  for  $78.18,  at  six,  nine,  and  twelve  months  respec- 
tively, dated  the  1st  day  of  January,  1S58,  to  the  order  of  the 
plaintiff,  and  the  proffer  of  such  notes  to  him.  The  notes  were 
made  and  executed  on  the  1st  day  of  February,  1858. 

There  was  an  averment  that  these  notes  were  given  for  the 
composition  of  the  demands  mentioned  in  the  complaint,  and 
that  the  action  for  the  same  was  thereby  barred. 

A  set-off  as  to  the  $5.25,  the  purchase  of  the  26th  day  of 
March,  1858,  was  then  set  forth. 

In  another  part  of  the  answer  it  was  then  averred,  that  the 
instrument  recited  was  signed  by  the  plaintiff  and  eleven  other 
persons  or  firms,  the  creditors  of  the  defendant,  relying  upon  the 
good  faith  of  both  plaintiff'  and  defendant  in  carrying  out  the 
terms  of  such  agreement,  as  far  as  they  were  respectively  con- 
cerned. He  avers  his  willingness  to  carry  out  the  agreement. 

The  answer  sought  affirmative  relief  in  the  following  manner: 

D  C5 

Wherefore  this  defendant  demands  judgment  against  the  plain- 
tiff; that  the  said  agreement  in  writing  be  specifically  per- 
formed; that  the  plaintiff*  be  adjudged  to  receive  the  three 
notes,  in  satisfaction  of  his  claims,  and  the  money  upon  such  as 
have  fallen  due  ;  that  he  be  perpetually  restrained  from  com- 
mencing any  action  upon  such  claims,  or  from  assigning  or  dis- 
posing of  the  same,  and  that  the  defendant  may  have  such 
further  relief  as  the  nature  of  the  case  may  require. 

The  plaintiff,  by  way  of  reply  to  the  counter-claim  for  equita- 
ble relief,  denied  each  and  every  allegation  in  that  part  of  the 
answer,  except  as  thereinafter  admitted.  lie  admitted  the  exe- 
cution of  the  composition  deed,  but  set  up  that  he  was  induced 
to  execute  it  by  false  and  fraudulent  representations  as  to  losses, 
insolvency,  &c. ;  that  the  defendant  had  engaged  to  have  all 
his  creditors  sign  the  deed,  and  it  was  to  be  of  no  effect  without 
this  being  done  ;  that  none  were  to  be  paid  over  forty  cents  on 
the  dollar ;  that  all  have  not  signed  such  deed,  but  on  the  con- 
trary, a  portion  of  them  have  refused  to  sign  it.  and  some  of  them 
have  been  paid  their  demands  in  full  ;  and  that  some  who  did 
sign,  have,  under  promises  to  that  effect,  been  paid  their  demands 
in  full. 

The  only  evidence  given  upon  the  trial  was  that  of  the  plain- 
tiff upon  his  own  examination,  lie  proved  the  representations 
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of  the  defendant  as  to  his  situation,  but  entirely  failed  to  show- 
any  falsehood  or  fraud  in  them.  ]STo  evidence  was  found  to 
sustain  any  other  of  the  allegations  as  to  deceptive  or  fraudu- 
lent conduct,  or  statements  on  the  part  of  the  defendant.  He 
proved  that  one  or  two  other  creditors  had  signed  the  composi- 
tion deed  before  he  signed  it  himself. 

He  also  stated  that  the  notes  mentioned  in  the  deed,  were  to 
be  delivered  at  least  as  early  as  the  1st  day  of  January,  1858. 
They  were  tendered  about  the  middle  of  February. 

The  question  was  put  to  the  witness  by  the  court,  whether 
there  was  any,  and  if  any,  what  consideration  for  his  signing 
the  composition  deed  ? 

An  objection  of  the  defendant's  counsel  was  overruled,  and 
an  exception  taken.  The  witness  answered,  there  was  none, 
except  his  promise  to  give  the  notes. 

The  plaintiff  having  rested,  and  the  defendant  offering  no 
testimony,  the  learned  jndge  found  as  follows  : 

First.  That  the  release  set  forth  in  the  pleadings  was  executed 
without  any  consideration  moving  from  the  defendant  to  the 
plaintiff,  except  the  promise  to  give  the  notes  referred  to  in  the 
pleadings  on  the  1st  day  of  January,  1858. 

Second.  That  the  release  was  signed  by  the  plaintiff  on  or 
about  the  15th  day  of  December,  1857. 

Third.  That  the  said  release  was  signed  after  two  or  three 
other  creditors  of  the  defendant  had  signed  the  said  release. 

Fourth.  That  the  defendant  bought  the  goods  at  the  times 
and  prices  charged  in  the  complaint. 

Fifth.  That  the  defendant  tendered  the  notes  to  the  plaintiff 
required  by  the  release,  on  or  about  the  middle  of  February, 
1858,  and  not  before. 

Sixth.  That  when  the  first  note  became  due,  the  defendant 
tendered  the  plaintiff  the  amount  of  money  due  thereon,  which 
the  plaintiff  offered  to  receive  and  apply  on  the  general  account, 
but  not  as  a  fulfilment  of  his,  defendant's,  agreement,  but  which 
defendant  refused  to  pay  for  that  purpose,  or  on  that  under- 
standing. 

o 

And  the  court  found  as  a  conclusion  of  law  upon  the  forego- 
ing facts : 

That  the  release  is  no  bar  to  the  plaintiff's  recovery  herein,  to 
which  conclusion  of  law  and  rulinir  the  defendant's  counsel  then 
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and  there  excepted,  and  the  court  thereupon  ordered  a  judgment 
for  the  plaintiff  for  the  sum  of  six  hundred  and  six  dollars  and 
ninety  cents,  with  the  costs. 

Judgment  being  entered  in  conformity  with  this  decision,  the 
appeal  of  the  defendant  was  taken  therefrom. 

E.  W.  Dodge,  for  the  appellant. — I.  The  court  erred  in 
receiving  evidence  of  the  want  of  consideration  in  the  com- 
position deed.  Because,  1.  This  was  not  an  action  upon  a 
sealed  instrument ;  nor,  2.  Was  there  any  set-off  in  the  ac- 
tion founded  upon  the  deed.  (2  Revised  Stats.,  407,  2d  ed., 
§96.)  The  statute  only  applies  to  cases  of  an  action  upon  a 
sealed  instrument,  and  where  a  set-off  is  founded  upon  any 
sealed  instrument.  Therefore,  the  seal  was  conclusive  evidence 
of  a  consideration. 

II.  The   composition  deed   expressed  a   consideration  which 
was  sufficient,  whether  received  or  not,  fur  the  reason  that  the 
plaintiff  could  recover  it  by  action.     (1  Sandf.,  58  ;  2  11.,  512.) 

1.  The  grantor  cannot  contradict  the  acknowledgment  of  a  con- 
sideration, for  the  purpose  of  defeating  a  conveyance,  in  a  case 
free  from  fraud.     (2  Hill,  554;  2  Den.,  336.)   *3.  A  court  will 
not,  as  between  the  parties  to  a  deed,  permit  proofs  of  non-pay- 
ment of  a  nominal  consideration  for  the  purpose  of  destroying 
the  deed.     (2  B  arils  Ch.  E.,  232.) 

III.  This  instrument  was  a  composition  deed,  with  all  the  re- 
quisites of   such   a  deed   (4  /Sandf.,  83),   and   was   a   bar  to   a 
recovery ;  and  the  plaintiff  should  have  been  required  to  ful- 
fil, on  his  part,  and  to  receive  the  notes,  in  full  satisfaction  of 
his  claims. 

0.  L.  Stewart,  for  the  respondent. — I.  The  instrument  relied 
on  was  without  actual  consideration.  ("Warren  a.  Skinner,  20 
Conn.,  559.)  And  the  seal  does  not  conclusively  impart  a  con- 
sideration. (3  Ii\v.  Ftats.,  5th  ed.,  691;  Russell  a.  lingers,  15 
Wend.,  353-359  ;  Tallmadge  a.  Wallis,  25  II.  112-115 ;  Gille- 
land  a.  Failing,  5  Den.,  312.)  1.  It  is  not  a  release  in  presenti. 
At  most  it  is  an  agreement  to  release,  to  take  effect  upon  the  giv- 
in<*  and  receiving  of  the  notes  therein  mentioned:  and,  as  that 

O  O  ' 

agreement  was  without  consideration,  it   cannot  be  enforced. 

2.  It  is  not  a  composition  with  all  the  creditors  of  the  defend- 
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ant ;  therefore,  it  stands  in  the  position  of  an,  accord  simply, 
without  satisfaction,  and  an  accord  is  no  defence  without  satis- 
faction. (Fellows  a.  Stevens,  24  Wend.,  294.)  In  order  to  make 
an  accord,  with  tender  of  satisfaction  merely,  a  good  defence,  it 
must  be  averred  and  proven  that  the  accord  was  in  considera- 
tion of  all  the  creditors  coming  into  the  agreement.  Here,  the 
instrument  does  not  purport  to  be  between  the  debtor  and  all 
his  creditors  ;  and  it  is  not  so  averred  or  shown ;  nor  was  such 
the  fact.  (Brooklyn  Bank  a.  E>e  G-rauw,  23  Wend.,  341  ;  Dan- 
iels a.  Hallenbeck,  19  Ib.,  407 ;  Russell  a.  Lytle,  6  II.,  391.) 
3.  Even  if  the  instrument  was  a  perfectly  good  and  binding 
agreement  against  the  plaintiff,  at  the  time  it  was  signed,  he  is 
completely  discharged  from  any  liability  to  perform  and  com- 
plete it,  on  account  of  the  failure  of  the  defendant  to  make  and 
tender  the  notes  at  the  time  agreed  upon.  (Ileathcote  a. 
Oookshank,  2  T.  J?.,  24  ;  Fellows  a.  Stevens,  24  Wend.,  294 
and  302.) 

II.  Even  if  the  justice  below  erred  in  admitting  testimony  to 
prove  the  want  of  consideration  for  the  instrument  in  question, 
still  his  judgment  should  be  sustained  upon  the  entirely  distinct 
ground  set  forth  in  the  fifth  subdivision  of  the  second  point. 
Whether  there  was  or  was  not  consideration  for  the  instrument, 
becomes  perfectly  immaterial,  when  it  is  proven  that  the  de- 
fendant failed  to  comply  with  the  terms  and  intent  of  such  in- 
strument. 

BY  THE  COURT.* — HOFFMAN,  J. — The  subject  of  the  nature  and 
legal  operation  of  composition  deeds,  was  considered  much  at 
length  in  the  case  of  Renard  a.  Fuller,  in  January,  1S59,  be- 
fore the  general  term  of  this  court.  The  action  was  upon  prom- 
issory notes  given  in  the  course  of  business,  and  the  defence  was 
a  composition  instrument  as  follows  : 

"  We,  the  undersigned  creditors  of  the  firm  of  Fuller,  Hart 
&  McCorkle,  in  consideration  of  the  sum  of  one  dollar  to  each 
of  us  paid,  agree  to  accept  the  sum  of  sixty  cents  on  the  dollar 
in  their  notes  at  six,  nine,  and  twelve  months,  from  the  1st  day 
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of  February,  1857,  without  interest,  in  full  satisfaction  of  our 
respective  claims  against  said  Fuller,  Hart  &  McCorkle. 

"  All  claims  to  be  put  on  the  same  basis,  and  considered  as 
due  on  the  1st  day  of  February,  1857,  by  allowing  or  deduct- 
ing interest,  and  the  original  notes  are  to  be  held  as  collateral, 
until  the  notes  given  in.  composition  are  paid. 

"Dated,  6th  January,  1857." 

Creditors  to  a  considerable  amount  had  signed  before,  and 
creditors  to  a  large  amount  had  signed  after  the  signature  of 
the  plaintiffs.  The  liabilities  were  about  $225,000.00,  and  the 
whole  amount  of  the  demands  of  creditors  who  signed  was 
$87,000.00. 

It  was  held  that,  there  was  nothing  in  the  instrument  or  evi- 
dence to  show  that  the  signature  of  the  plaintiffs  was  upon  any 
condition  that  all  should  sign  :  and  it  was  held  that  the  com- 
position instrument  was  a  bar  to  the  action.  The  basis  of  the 
doctrine  is,  the  relinquishment  to  the  debtor,  by  others  who  sign, 
of  a  part  of  their  claims,  or  the  concession  of  some  modification 
of  the  right  to  enforce  them.  This  constituted  the  considera- 
tion. This  existed  without  any  clause  of  a  mutual  agreement 
between  each  other,  as  well  as  with  the  debtor,  which  was  found 
in  several  of  the  cases.  The  implication  of  such  a  contract  be- 
tween themselves  was  raised,  and  was  equivalent  to  its  being 
expressed. 

The  English  and  American  authorities  were  examined,  and 
the  result  as  stated  by  Baron  Park  in  ]STorman  a.  Thompson  was 
recognized:  "An  agreement  by  two  or  more  of  the  creditors, 
unconditional,  to  enter  into  a  composition  is  perfectly  good,  and 
binding  as  to  those  parties,  whether  the  others  do  so  or  not.  The 
agreement  by  each  individual  to  give  up  part  of  his  claim  is  a 
sufficient  consideration." 

In  the  present  case  it  is  not  proven  that  more  than  two  or 
three  creditors  signed  the  instrument  at  all.  It  is  found  by  the 
judge  that  two  or  three  signed  before  the  plaintiff  signed. 
It  is  not  shown  that  any  signed  afterwards.  It  is  true  that  the 
answer  states  that  the  plaintiff  and  eleven  other  persons  or  firms, 
creditors  of  the  defendant,  signed  the  instrument.  And  to  the 
fourth  clause  of  the  answer  which  contains  this  averment,  a  re- 
ply was  put  in, 'although  the  answer  was  sworn  to  in  July,  1S53. 
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But  as  before  stated,  this  part  of  the  answer  is  by  way  of  counter- 
claim, asking  for  affirmative  relief  by  compelling  the  plaintiff 
to  take  the  notes  in  full  discharge  of  his  demand.  The  reply, 
howrever,  denies  every  allegation  in  this  part  of  the  answer  con- 
tained, except  as  thereafter  admitted. 

I  apprehend,  then,  that  even  assuming  a  reply  was  necessary, 
yet  under  section  153  of  the  Code,  the  allegation  as  to  the  num- 
ber of  creditors  who  signed  was  put  in  issue.  The  general 
denial  was  sufficient.  The  release  itself  does  not  appear  to  have 
been  given  in  evidence. 

We  think,  however,  that  enough  appears  in  the  case  to  bring 
it  within  the  scope  of  the  rule  laid  down  in  Renard  a.  Fuller, 
before  referred  to.  We  do  not  think  it  essential  to  prove  that 
creditors  subscribed  a  composition  deed  or  agreement  after  the 
plaintiff  in  an  action  signed  it,  in  order  to  give  it  validity.  If 
so,  it  would  not  be  binding  upon  a  last  signer,  and  its  efficacy 
in  each  case  might  depend  upon  parol  testimony  of  the  time  of 
execution.  A  legal  presumption  might  well  be  allowed,  in  the 
absence  of  distinct  proof,  that  the  execution  was  contempora- 
neous by  all,  under  one  general  influence,  and  one  general  con- 
sideration, although  the  location  of  names  on  the  paper  might 
indicate  a  signing  one  after  another.  But  in  that  view,  proof 
of  the  actual  time  of  execution,  even  if  admissible,  is  unim- 
portant. 

The  next  question  is,  whether  the  fact  of  the  non-delivery  of 
the  notes  until  the  middle  of  February  was  such  a  breach  of 
a  condition  of  the  composition  deed,  as  to  exempt  the  plaintiff 
from  its  obligation. 

The  plaintiff  was  permitted  to  prove  this  fact,  and  also  that 
the  notes  were  to  be  delivered  as  early  as  the  1st  day  of  Janu- 
ary, 1858,  without  objection. 

The  instrument  itself  only  prescribes  that  the  notes  were  to 
be  at  six,  nine,  and  twelve  months  from  the  1st  day  of  January, 
1858.  No  time  for  the  delivery  of  the  notes  is  expressed  in  it. 
The  implication  may  be  reasonable  that  the  1st  day  of  January 
was  to  be  the  period  of  delivering  the  notes,  and  their  reception 
then  may  have  been  of  moment  for  the  business  purposes  of  the 
plaintiff.  Yet  it  is  clearly  not  made  a  condition  in  the  instru- 
ment, and  whether  it  was  a  violation  of  the  contract  between 
the  parties,  seems  to  depend  upon  the  fact  of  the  proffer  being 
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made  within  a  reasonable  or  unreasonable  time,  and  that  ques- 
tion, with  all  circumstances  bearing  upon  it,  may  be  proper  for 
a  jury. 

In  a  case  decided  at  the  general  term  of  this  court  in 
1857,  the  rule  that  a  debtor  must  strictly  observe  any  con- 
ditions affixed  by  a  creditor  to  his  consent  to  a  composition 
was  recognized  and  applied,  where  the  condition  was  expressed, 
that  a  certain  amount  of  claims  should  be  signed  off,  on  the 
same  terms,  by  a  specified  period.  It  was  not  done,  and  the 
creditor  was  held  not  bound,  although  a  short  time  elapsed  after 
the  day,  before  it  was  accomplished,  and  no  special  injury  was 
eh  own. 

The  cases  referred  to  by  Justice  Co  wen,  in  Fellows  a.  Stevens 
(24  Wend.,  302),  were  of  this  character.  The  instrument  of 
composition  contained  stipulations  or  clauses  amounting  to  con- 
ditions precedent.  See  O  ugh  ton.  a.  Protter  (2  Nor.  &  Mann 
It.,  71),  where  LITTLEDALE,  J.,  takes  the  distinction  above  noticed, 
"  that  in  common  cases  of  agreements  to  take  composition,  the 
debtor  has  a  reasonable  time  to  give  the  notes  ;  but  in  that  case 
it  was  stipulated  they  should  be  given  in  fourteen  days." 

We   think  there  was  error  in  the  conclusion  of  law  of  the 
learned  judge,  in  giving  judgment  for  the  amount  of  the  origi- 
nal debt. 
'   There  must  be  a  new  trial,  with  costs  to  abide  the  event. 


Jr 

HUN'GERFORD'S    BANK   a.   THE   POTSDAM   AND 
W.  WATERTOWN  RAILROAD  COMPANY. 

Supreme  Court,  Sixth  District ;  Special  Term,  December,  1858. 
USURY. — INDORSEES  FOR  CORPORATIONS. 

A  mere  accommodation  indorser  for  a  corporation  upon  an  usurious  note  made 
by  them,  cannot  set  up  the  defence  of  usury  to  avoid  his  liability. 

Since  the  act  of  1850  (Laws  o/"1850,  314),  the  contracts  of  corporations  are  no 
longer  invalidated  by  usury. 

Motion  for  judgment. 
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This  action  was  brought  on  a  promissory  note  made  by  the 
Potsdam  and  Watertown  Railroad  Company,  indorsed  by  the 
other  defendants,  for  $5000,  payable  in  the  city  of  New  York. 
It  was  given  to  take  up  another  note  of  the  same  amount,  made 
and  indorsed  by  the  same  parties,  payable  also  in  the  city  of  New 
York ;  which  had  been  protested,  and  which  the  plaintiff  had 
been  obliged  to  take  up  with  New  York  funds.  Plaintiff  is 
located  at  Adams.  When  the  note  in  suit  was  given,  the  de- 
fendant, the  Potsdam  and  Watertown  Railroad  Company,  paid 
to  plaintiff  the  discount  on  it,  and  the  exchange  on  the  old  note, 
being  half  of  one  per  cent.,  that  being  the  current  rate  of 
exchange  between  Adams  and  New  York.  The  defence  of 
usury  was  set  up  by  the  indorsers,  and  the  case  was  tried  at  the 
Jefferson  circuit  in  December,  1858. 


Merwin  &  Sjpratt,  for  the  plaintiff. 
II.  L.  Knowles,  for  the  defendants. 

MASON,  J". — This  loan  was  made  by  the  plaintiff  to  the  de- 
fendant, the  Potsdam  and  Watertown  Railroad  Company,  and 
the  other  defendants  were  accommodation  indorsers  of  the  note. 
This  note  in  suit  was  given  in  renewal  of  another  note  of  the 
same  amount,  discounted  by  the  plaintiff  for  the  defendant,  the 
Potsdam  and  Watertown  Railroad  Company.  I  find  that  the 
note  in  suit  was  given  upon  an  agreement  made  between  the 
plaintiff  and  the  said  Railroad  Company,  by  which  the  plain- 
tiff intended  to  get,  and  did  get  more  than  seven  per  cent,  for 
the  loan  or  forbearance  of  money.  (The  Seneca  County  Bank 
a.  Schermerhorn,  1  Den.,  133  ;  The  Bank  of  the  United  States 
a.  Davis  and  others,  2  Hill,  -157  ;  7  Paige,  559  ;  17  Ves.,  ±±4: ; 
Carr  &  P.,  101  ;  3  Barn.  <£  C.,  276  ;  2  Parsons  on  Cont.,  384, 
385,  390  ;  19  J.  E.,  291.) 

The  contract,  however,  was  a  valid  one  as  between  the  plain- 
tiff and  the  principal  debtor,  the  Potsdam  and  Watertown  Rail- 
road Company  ;  for  the  act  of  April  6,  1850  (see  Session  Laws, 
311),  must  be  construed  as  a  virtual  repeal  of  the  statutes  of 
usury,  as  to  all  contracts  made  by  such  corporations,  stipulating 
to  pay  more  than  seven  per  cent,  interest.  (Curtis  and  others  a. 
Leavitt,  receiver,  15  N.  T.  E.,  9,  85,  151,  171,  228,  229,  and 
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230  ;  John  F.  Butterworth  a.  O'Brien,  7  Abbotts'  Pr.  R.,  456  ; 
S.  C.,  16  How.  Pr.  R.,  503.)  There  would  be  no  doubt  that 
the  defence  of  usury  is  made  out  in  this  case,  were  it  not  that 
this  contract  of  loan  was  made  to  the  defendant,  the  Potsdam 
and  "Watertown  Railroad  Company ;  as  between  that  corpora- 
tion and  the  plaintiff,  the  contract  is  valid,  although  here  was 
an  agreement  to  pay  more  than  seven  per  cent,  for  the  loan  or 
forbearance  of  money.  The  only  remaining  question  is  whether 
these  defendants,  who  are  mere  accommodation  indorsers  fo.r 
this  corporation,  can  set  up  this  defence  of  usury. 

The  rule  is  a  familiar  one,  that  a  contract  can  only  be  avoided 
for  usury  by  the  party  who  made  it,  or  by  some  one  standing  in 
legal  privity  with  him,  and  not  by  a  stranger  to  the  transaction. 
(Dix  a.  Yan  "Wick,  2  Hill,  524  and  525  ;  Green  a.  Morse,  4 
Barb.,  341.)  These  indorsers,  although  not  actual  recipients  of 
the  money  loaned,  or  in  the  strictest  sense  a  party  to  the  contract 
of  loan,  yet  they  are,  as  indorsers  of  this  note,  privies  to  the  origi- 
nal contract,  and  liable  upon  it  equally  with  the  principal  who 
borrowed  the  money ;  and,  as  privies,  they  have  a  right  to  set 
up  any  defence  which  the  principal  could.  But  when  the  con- 
tract is  valid  between  the  principal  debtor  and  lender,  I  do  not 
think  the  accommodation  indorsers  can  say  the  contract  is  illegal 
as  to  him. 

These  indorsers  have  made  no  contract  of  loan  with  the 
plaintiff;  as  indorsers  they  are  privies  to  the  original  contract 
of  loan  made  by  the  defendant,  the  principal  debtor.  If  I  am 
right  in  this,  then  these  indorsers  are  but  nothing  more  than 
privies  to  a  valid  contract  made  by  their  principal,  and  of  course 
cannot  set  up  this  defence  of  usury,  when  their  principal  debtor 
could  not.  This  result  is  inevitable,  unless  we  hold  that  these 
accommodation  indorsers  are  to  be  deemed  borrowers  from  the 
plaintiff,  and  each  to  have  an  independent  contract  with  the 
plaintiff,  or  unless  we  hold  them  actual  parties  to  contract  of 
loan,  neither  of  which  can  they  strictly  be  regarded.  In  one 
sense  they  are  parties  to  the  original  contract — that  is,  they 
are  equally  liable  upon  the  note  with  the  maker,  and  are  par- 
ties to  the  note,  but  they  have  no  defence  which  the  maker 
has  not. 

The  plaintiff  is  entitled  to  recover  in  this  action  against  these 
indorsers,  the  amount  of  this  note,  which  amounts,  principal 
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and  interest,  to  the  sum  of  five  thousand  four  hundred  and 
sixty-six  dollars  and  sixty-six  cents,  and  for  which  sum  I, order 
judgment  for  the  plaintiff,  with  costs  to  be  taxed. 


JACKSON  a.  SHELDON. 
Supreme  Court,  First  District;  General  Term,  February,  1859. 

JUDGMENT. — INSOLVENT  LIMITED  PARTNERSHIP. — INJUNCTION  AND 
RECEIVER. — MOTION  AND  ORDER. 

When  a  limited  partnership  becomes  insolvent,  the  partnership  property  becomes 
trust  funds,  which  it  is  the  duty  of  the  partners  to  place  in  the  hands  of  a  trus- 
tee for  the  benefit  of  all  creditors  without  preferences.  It  is  not  in  the  power 
of  a  portion  of  the  creditors  to  obtain,  by  any  act  or  omission  on  the  part  of 
the  partners,  a  priority  over  other  creditors. 

Certain  creditors  obtained  judgments  upon  failure  to  answer  against  an  insolvent 
limited  partnership,  and  levied  execution  on  the  partnership  effects,  after  which 
the  partners  made  a  general  assignment  for  benefit  of  creditors,  without 
preferences. 

Held,  that  the  court  should,  at  suit  of  a  creditor  at  large,  enjoin  those  proceed- 
ings and  appoint  a  receiver  to  take  charge  of  all  the  assets  of  the  firm,  as  they 
existed  at  the  time  of  its  insolvency,  discharged  of  the  liens  of  the  executions, 
and  to  distribute  the  same  equally  among  all  the  creditors. 


A  creditor  who  brought  an  action  seeking  such  relief,  moved  in  his  own  action  for 
an  order  that  the  sale  under  the  executions  issued  on  the  judgments  which  he 
attached,  be  set  aside  for  certain  alleged  irregularities,  and  that  the  sheriff  be 
directed  to  hold  the  property  levied  upon  subject  to  the  further  order  of  the 
court. 

Held,  that  the  motion,  in  so  far  as  it  sought  to  set  aside  the  sale  for  irregu- 
larity, should  have  been  made  in  the  action  in  which  the  sale  was  had  ;  but  so 
far  as  it  sought  an  order  directing  the  sheriff  to  retain  the  property  unsold, 
and  that  its  proceeds  be  distributed  among  all  the  creditors,  it  was  properly 
made  in  the  creditor's  action,  and  must  in  so  far  be  granted. 

Appeal  from  an  order  denying  motion  for  an  injunction,  and 
the  appointment  of  a  receiver ;  and  appeal  from  an  order  deny- 
ing a  motion  to  set  aside  a  sale  on  execution. 

This  was  a  creditor's  action,  brought  by  the  plaintiff  who  was 
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a  creditor  at  large  of  the  defendants,  O.  L.  and  II.  B.  Sheldon 
and  William  L.  Harris,  who  were  copartners  under  the  firm  of 
Sheldon  &  Harris.  The  partnership  was  a  special  partnership 
formed  under  the  provisions  of  the  Revised  Statutes.  Certain 
judgments  having  been  recovered  against  the  members  of  this 
firm  on  their  partnership  liabilities,  by  Henry  Iv.,  James  "W., 
and  Ann  P.  Sheldon,  and  their  partnership  property  having 
been  levied  on  and  partly  sold  under  these  judgments,  they 
made  an  assignment  for  benefit  of  creditors  to  W.  Iv.  Iloyt, 
who  was  a  partner  of  Henry  K.  Sheldon.  The  plaintiff,  on 
his  own  behalf,  and  on  behalf  of  all  other  creditors  who  might 
come  in,  commenced  the  present  action  against  the  mem- 
bers of  the  firm,  and  against  the  plaintiffs  in  those  judgments 
and  executions,  to  have  the  judgments  set  aside,  and  the  sale 
vacated,  and  a  receiver  appointed  to  take  possession  of  the  part- 
nership assets,  and  apply  them  equably  among  all  the  creditors. 

I.  Appeal  from  order  denying  an  injunction  and  receiver. 

The  plaintiff  in  this  action  moved  at  special  term  for  an  injunc- 
tion, restraining  the  plaintiffs  in  the  executions  from  proceeding 
to  enforce  their  judgments.  The  affidavits  on  which  this  mo- 
tion was  made,  alleged  that  in  March,  1858,  some  members  of 
the  special  partnership  had  represented  that  their  firm  was  sol- 
vent, and  had  a  large  capital ;  that  on  the  loth  of  January, 
1858,  one  of  the  firm  had  represented  that  the  firm  had  not  in 
the  year  passed  asked  any  extension  or  financial  favors  of  any 
one,  and  they  did  not  owe  any  borrowed  money  in  such  a  way 
as  to  pledge,  really  or  impliedly,  their  capital  in  protection  of 
confidential  claims,  and  that  they  had  not  borrowed  any  money 
except  in  the  way  of  ordinary  discounts  at  the  banks.  It  was 
further  alleged  that  the  assignee  of  the  defendants,  O.  L.  and 
H.  B.  Sheldon  and  Harris,  had  stated  that  he  did  not  know  of 
the  existence  of  any  judgment  against  them  when  he  consented 
to  act  as  assignee,  and  not  until  the  execution  of  the  assign- 
ment ;  that,  although  the  deponent,  a  creditor,  conversed  with 
members  of  the  firm  after  their  failure  in  respect  to  the  state  of 
their  affairs,,  they  did  not  disclose  the  existence  of  the  judg- 
ments, but  gave  deponent  to  understand  that  their  assets  would 
be  divided  ratably  under  the  assignment.  The  affidavit  of 
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other  creditors  was  produced  to  the  effect  that  up  to  the  time  of 
the  failure,  the  firm  was  doing  business  as  usual,  and  that  the 
deponents  believed  that  none  of  their  notes  were  protested.  The 
moving  affidavits  further  stated  that  the  judgments  which  were 
sought  to  be  set  aside,  were  ;  one  in  favor  of  Henry  K.  Shel- 
don, filed  on  the  29th  day  of  September,  1858,  for  $30,254.95,  the 
causes  of  action  stated  in  the  complaint  being  eight  notes  of  the 
.firm,  made  in  August,  1855 ;  that  the  complaint  was  verified 
on  the  4th  day  of  September,  but  that  it  did  not  state  when  the 
notes  were  payable,  nor  did  it  allege  any  demand  or  protest ; 
that  there  was  an  affidavit  of  personal  service  on  the  defend- 
ants, and  an  appearance  for  them  in  the  action,  but  also  an 
affidavit  of  no  answer  having  been  put  in.  The  next  judgment 
was  in  favor  of  the  defendant  in  this  action,  Ann  P.  Sheldon, 
entered  on  the  same  day,  for  $24.063.24  ;  that  the  causes  of  ac- 
tion stated  in  the  complaint  were  several  notes,  three  of  which 
were  dated  in  August,  1855,  others  in  1858,  some  being  shortly 
before  the  failure  ;  but  with  no  averment  of  demand  or  protest ; 
and  the  affidavit  stated  that  the  complaint  was  verified  by  the 
other  defendant,  Henry  K.  Sheldon,  as  having  possession  of  the 
notes ;  that  there  was  also  in  this  case  an  affidavit  of  personal 
service  on  the  defendants,  an  appearance  for  them,  and  an  affi- 
davit of  no  answer  having  been  put  in.  The  next  judgment 
was  in  favor  of  James  Sheldon,  entered  on  the  same  day,  on 
promissory  notes  dated  in  August,  1858,  and  each  payable  one 
day  after  date,  the  complaint  containing  no  allegation  of  de- 
mand or  protest,  and  being  verified  by  Henry  K.  Sheldon  as 
having  possession  of  the  notes ;  and  the  affidavit  stated  that 
there  was  proof  of  personal  service,  and  an  appearance,  but 
also  no  answer.  The  next  judgment  was  in  favor  of  Henry  K. 
Sheldon,  entered  on  the  same  day  on  a  note  dated  the  4th  of 
September,  1858,  for  $19,658.54,  payable  on  demand,  but  the 
complaint  contained  no  allegation  of  demand  or  protest ;  there 
was  proof  of  personal  service,  and  an  appearance,  but  no 
answer. 

The  affidavits  to  oppose  the  motion  denied  that  any  conceal- 
ment had  been  made  of  these  actions  brought,  or  these  judg- 
ments recovered.  The  defendant  H.  B.  Sheldon  in  his  affidavit 
explained  that  the  note  of  $19,658.54,  which  was  dated  4th 
September,  1858,  was  given  by  his  firm  to  Henry  K.  Sheldon, 
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on  his  taking  up  from  a  bank  the  note  of  the  firm  for  a  like 
amount,  and  the  collaterals  thereto,  which  was  due  on  that 
day,  and  which  the  bank  declined  to  extend  for  the  firm  ;  and 
that  this  arrangement  was  completed  before  he  had  any  suspi- 
cion that  either  Henry,  Ann,  or  James  Sheldon  had  any  inten- 
tion of  suing  on  the  notes,  and  that  he  did  not  at  that  time  be- 
lieve his  firm  to  be  insolvent,  but  expected  that  it  would  go  on 
and  meet  its  liabilities ;  and  that  the  arrangement  was  not 
made  with  any  intent  to  give  the  bank  or  H.  Iv.  Sheldon  any 
preference;  and  that  when  they  were  afterwards  sued,  they 
honestly  endeavored  to  delay  judgment,  and  consulted  counsel 
with  intent  to  do  so,  and  had  an  appearance  entered ;  but  their 
counsel  advised  them  that  they  could  not  make  any  true  an- 
swer which  would  avail  them  for  any  delay ;  that  their  balance- 
sheet  in  January  proceeding  showed  a  large  surplus,  and  that 
up  to  the  time  the  actions  were  commenced,  deponent  believed 
the  firm  to  be  solvent.  The  affidavit  of  Henry  K.  Sheldon 
alleged  that  he  never,  prior  to,  nor  when  he  made  the  arrange- 
ment, in  any  manner  intimated  or  stated  to  either  of  the  part- 
ners of  Sheldon  &  Harris,  that  deponent  or  his  mother  or  James 
O.  Sheldon  intended  to,  or  expected  to,  or  meant  to  bring  any 
action  against  the  said  firm,  or  the  members,  on  the  demands 
they  held,  or  any  other  demands;  and  that  he  verily  believes 
that  neither  of  the  partners  of  said  firm,  had  any  idea  or  suspi- 
cion that  any  such  action  or  actions  would  be  commenced  ; 
that  after  he  had  entered  into  such  arrangements,  and  taken  up 
the  paper  of  Sheldon  &  Harris  at  the  bank,  and  received  their 
note  therefor,  it  became  apparent  to  deponent  that  Sheldon  & 
Harris  would  be  unable  to  go  through  with  their  business  and 
meet  engagements,  and  he  thereupon  placed  the  demands  in 
his  attorney's  hands  to  sue ;  that  there  had  never  been  any  col- 
lusion between  deponent  or  either  said  Ann  P.  or  James  O. 
Sheldon,  with  Sheldon  &  Harris,  or  any  partner  thereof  to  his 
knowledge,  for  the  purpose  or  with  intent  to  have  them  obtain 
judgments  by  default  against  said  Sheldon  &  Harris;  that  he 
actually  took  up  the  notes  and  papers  of  Sheldon  &  Harris  on 
the  4th  September,  at  the  bank,  to  the  amount  of  the  note  given 
him,  and  gave  the  notes  to  Sheldon  &  Harris,  and  satisfied  the 
bank  for  the  same  with  his  own  paper.  The  affidavit  of  the 
attorney  for  the  plaintiffs  in  these  judgments  showed  that  no 
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instructions  were  given  to  conceal  the  fact  of  the  commence- 
ment of  the  actions,  or  the  existence  of  the  judgments. 

The  motion  for  an  injunction  was  denied,  and  the  plaintiff  ap- 
pealed to  the  general  term. 

7?.  B.  Roosevelt,  for  the  appellant. — I.  The  injunction  sought 
is  for  the  protection  of  the  property  in  dispute  till  the  termina- 
tion of  the  action,  and  the  application  for  it  does  not  require  to 
be  based  on  such  conclusive  proof  as  the  plaintiff  would  be 
held  to  make  on  the  trial. 

II.  Property  of  an  insolvent  special  partnership  is  a  fund  for 
the  payment  of  all  the  debts  of  the  partnership,  whether  by 
judgment  or  otherwise.  (2  JRev.  Stats.,  766,  4th  ed.,  175,  §  20  ; 
Jones  a.  Lansing,  7  Paiye,  583 ;  Hayes  a.  Heyer,  3  Sand/., 
293  ;  Whitewright  a.  Stimpson,  2  Earl).,  379.)  The  case  of 
Reubens  a.  Joel  does  not  apply  to  this  case.  Here  the  plaintiff 
is  proceeding,  not  to  set  aside  the  judgments,  which  is  not  a 
necessary  part  of  the  relief  demanded  by  the  complaint,  but 
under  the  statute  to  restrain  proceedings  on  the  judgments  until 
the  partnership  property  be  applied  to  the  partnership  debts. 

HI.  The  facts  show  collusion  between  the  judgment-creditors 
and  the  other  defendants.  The  defendants'  attorneys  admitted 
short  notice  of  adjustment  of  costs,  by  which  one  day  was  lost, 
and  on  that  day  the  defendant  Harris  joined  in  the  assignment. 

IY.  The  suit  on  the  note  given  August  31,  payable  one  day 
after  date,  was  commenced  too  soon,  the  makers  being  entitled 
to  three  days'  grace. 

Y.  The  note  of  the  4th  of  September  was  accompanied  by 
collateral  security,  and  was  therefore  void  within  the  words  of 
the  statute,  which  prohibit  security  being  given  by  an  insolvent 
special  partnership. 

YL  This  action  beins;  brought  for  the  benefit  of  all  creditors 

o  o 

equally,  who  shall  come  in,  is  a  lien  from  its  commencement. 

Tracy,  Powers  &  Tallmadge,  for  the  respondents  Sheldons. 

Bogardus  &  Brown,  for  the  respondents  Sheldons  and 
Harris,  the  judgment-debtors. 

BY  THE  COURT. — DAVIES,  J. — The  plaintiff  is  a  creditor  of  a 
special  or  limited  partnership,  composed  of  the  defendants  Odiah 
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L.  Sheldon,  Horace  B.  Sheldon,  and  William  L.  Harris  as  gen- 
eral partners,  and  Lucius  B.  Sheldon  as  special  partner. 

The  other  defendants,  then  creditors  of  this  limited  partner- 
ship, and  under  circumstances  not  free  from  suspicion  as  to  its 
fairness,  commenced  suits  against  the  general  partners  in  Sep- 
tember, 1858,  and  no  defence  being  interposed,  at  the  expira- 
tion of  twenty  days  from  the  service  of  the  summons  obtained 
judgments  against  the  general  partners  for  about  the  sum  of 
$80,785.  All  these  judgments  were  perfected  on  the  same  day 
and  by  the  same  attorney  for  all  the  plaintiffs  therein,  and  on 
the  next  day  following,  after  the  issuing  of  execution  thereon, 
and  a  levy  on  the  goods  of  the  defendants,  they  made  a  general 
assignment  for  the  benefit  of  all  their  creditors.  This  was  the 
only  assignment  or  transfer  of  their  property  which  the  law 
permits,  and  if  the  judgments  obtained  by  their  relatives,  on 
the*  29th  of  September,  and  which  operated  as  an  eifectual  trans- 
fer of  their  property,  and  a  preference  of  those  creditors,  were 
obtained  collusively,  or  in  violation  of  the  spirit  and  intent  of 
the  statute,  then  they  fall  within  its  prohibition,  and  must  be 
held  to  be  in  fraud  of  it,  and  therefore  void. 

That  at  the  time  these  judgments  were  obtained  the  partner- 
ship was  insolvent,  there  cannot  be  any  question. 

Now  the  provisions  of  the  statute  are,  that  any  sale,  assign- 
ment, or  transfer  of  any  of  the  property  or  effects  of  such  part- 
nership, made  by  such  partnership  when  insolvent,  with  intent 
of  giving  a  preference  to  any  creditor  of  the  partnership  over 
other  creditors  of  such  partnership,  and  every  judgment  con- 
fessed, lien  created,  or  security  given  by  such  partnership  under 
the  like  circumstances,  and  with  the  like  intent,  shall  be  void  as 
against  the  creditors  of  the  partnership.  (3  Rev.  Stats.,  5th  ed., 
p.  6k) 

Nearly  the  same  language  is  used  in  reference  to  the  insol- 
vency of  moneyed  corporations.  The  statute  in  reference  to 
them  declares,  that  no  conveyance  of  the  property  of  a  moneyed 
corporation,  assignment,  or  transfer  thereof,  nor  any  payment 
made,  judgment  suffered,  lien  created,  or  security  given,  by  any 
such  corporation  when  insolvent,  with  the  intent  of  giving  a 
preference  to  any  particular  creditor  over  other  creditors  of  the 
company,  shall  be  valid  in  law.  (2  Rev.  Stats.,  5th  ed.,  p.  519.) 
It  is  apparent  that  the  object  and  intent  of  the  statute  in  both 
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cases,  in  the  event  of  insolvency,  was  to  secure  equality  among 
the  creditors  of  either  the  partnership  or  of  the  corporation. 
It  bas  sought  to  prohibit,  in  the  most  emphatic  terms,  the  doing 
of  any  act  whereby  one  creditor  should  obtain  a  preference 
over  otherp,  and  that  if  any  such  act  is  done  or  suffered  it  shall 
be  ineffectual  to  carry  out  the  intent  of  a  preference. 

The  plaintiff  in  this  cause  is  a  creditor  of  this  partnership,  and 
as  such  is  entitled  to  have  the  funds  of  it  applied  to  the  pay- 
ment of  all  its  debts  pro  rata. 

And  Chancellor  Wai  worth,  in  Inmes  a.  Lansing  (7  Paige,  586), 
says:  "That  if  the  insolvent  partners  neglect  to  place  the  part- 
nership effects  in  the  hands  of  a  proper  and  responsible  trustee, 
to  be  distributed  without  delay  among  all  the  creditors  of  the 
firm,  other  than  the  special  partner,  ratably,  in  proportion  to 
the  amounts  of  their  several  debts,  either  due  or  to  become 
due  ;  any  creditor  may  file  a  bill  in  this  court  in  behalf  of  him- 
self and  the  other  creditors  of  the  firm,  and  may  have  a  re- 
ceiver appointed  to  protect  the  trust-fund,  and  to  distribute  it 
among  the  several  creditors  who  may  come  in  and  prove  their 
debts,  under  the  decree  to  be  obtained  on  such  bill." 

The  chancellor  also  says,  in  this  case,  that  this  court  is  bound 
to  carry  into  effect  the  principle  of  the  statute,  namely,  "  an 
equal  distribution  of  the  partnership  effects  among  all  its  credi- 
tors, by  treating  the  property  of  the  limited  partnership  after 
insolvency,  as  a  trust-fund  for  the  benefit  of  all  the  creditors." 
The  same  principles  are  reaffirmed  in  Hayes  a.  Heyer  (3  Sandf., 
203) ;  see  also  White wright  a.  Stimpson  (2  Barl.,  379). 

These  cases,  therefore,  fully  sustain  the  proposition,  that  as 
soon  as  the  special  partnership  becomes  insolvent,  it  is  the  duty 
of  the  general  partners  to  place  the  assets  of  the  firm  in  the 
hands  of  a  competent  trustee,  to  divide  the  same  equally  among 
its  creditors.  The  question  presented  in  this  case  is,  whether 
having  neglected  that  duty,  the  court  will  permit  them,  by 
reason  of  such  omission  to  accomplish  indirectly,  what  they  are 
prohibited  from  doing  directly — give  a  preference  among  their 
creditors.  I  think,  clearly  not.  The  moment  the  firm  became 
insolvent,  their  effects  became  trust-funds,  to  be  divided  equally 
among  all  their  creditors.  No  one  creditor  could  obtain  a 
preference  over  another,  for  payment  out  of  this  fund,  by  reason 
of  any  act  of  omission  or  commission  on  the  part  of  these, 
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whose  duty  it  was  immediately  to  place  the  funds  and  assets  in 
the  hands  of  a  competent  trustee.  On  the  happening  of  in- 
solvency, the  assets  of  a  limited  copartnership,  equally  with 
those  of  a  moneyed  corporation,  have  attached  to  them  the 
character  of  trust-funds,  in  which  all  creditors  are  entitled 
equally  to  participate,  and  in  which  no  one  can  share  to  the 
disadvantage  of  the  others.  There  is  no  hardship  in  this,  for  all 
dealing  with  a  limited  partnership  or  a  moneyed  corporation 
are  assumed  to  know  the  law.  They  must  be  held  to  deal  with 
their  debtor,  whether  it  be  the  one  or  the  other,  with  full  knowl- 
edge of  the  fact;  that  if  it  becomes  insolvent,  from  that  mo- 
ment all  its  assets  and  effects  are  irrevocably  pledged  and  de- 
voted to  an  equal  distribution  among  its  creditors.  JS"o  act  of 
any  creditor,  by  vigilance  or  otherwise,  in  collusion  with  the 
debtor,  or  by  his  remaining  passive,  can  obtain  a  preference  or 
priority,  which  the  law  prohibits  and  makes  void.  The  law  does 
not  permit  one  centui  que  trust  to  obtain  or  retain. a  trust- fund 
for  his  benefit,  to  the  exclusion  of  the  other  cestuis  que  trusts. 

The  general  partners  of  this  special  partnership,  not  having 
discharged  the  duty  which  the  law  casts  upon  them,  on  the  hap- 
pening of  the  insolvency  of  the  partnership,  by  placing  the 
trust-funds  in  the  hands  of  a  competent  trustee,  for  equal  distri- 
bution among  all  the  creditors,  it  is  entirely  competent  for  this 
plaintiff  to  invoke  the  aid  of  this  court,  to  accomplish  the  same 
result.  It  is  the  duty  of  this  court  to  appoint  a  receiver  for 
that  purpose,  who  will  be  entitled  to  take  charge  of  and  possess 
himself  of  all  the  assets,  funds,  and  effects  of  said  partnership 
as  they  existed  at  the  time  of  its  insolvency,  discharged  of  all 
liens,  suffered  or  created  since  the  happening  of  that  event,  and 
to  collect  in  the  same,  and  to  distribute  the  same  equally  among 
all  the  creditors  of  the  partnership. 

The  injunction  and  receiver  as  prayed  for  in  the  complaint 
should  have  been  granted,  and  the  order  appealed  from  deny- 
ing the  same,  must  be  reversed,  with  costs. 

KOOSEVELT,  P.  J. — concurred. 

CLERKE,  J.  (dissenting). — I  entirely  dissent  from  this  opinion. 
There  is  not  a  particle  of  evidence  showing  collusion  or  conni- 
vance between  the  plaintiffs  and  defendants  in  the  judgments 
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sought  to  be  set  aside  by  this  action.  It  is  based  upon  mere 
suspicion,  arising  from  the  relationship  of  the  parties.  The  ac- 
tions in  which  those  judgments  were  recovered,  were  commenced 
without  any  communication  or  understanding  between  the  par- 
ties, or  even  any  knowledge  on  the  part  of  the  defendants 
therein,  until  the  summonses  were  served.  At  all  events,  there  is 
no  evidence  whatever  of  any  such  communication,  understand- 
ing, or  knowledge,  but  rather  the  contrary, — namely,  a  determi- 
nation, if  possible,  to  defend  them.  I  repeat,  there  is  no  proof 
of  collusion,  but  so  far  from  it,  the  proof  discloses  resistance. 
And  the  material  of  which  this  motion  is  composed,  is  solely  sus- 
picion; which,  as  suspicion,  may  be  plausible;  but,  as  the 
foundation  of  a  legal  proceeding,  is  most  unsafe.  The  judg- 
ment-creditors have  done  nothing  more  than,  by  superior 
vigilance,  to  secure  their  debts  ;  if  they  were  the  greatest  stran- 
gers and  most  bitter  enemies  of  the  defendants  in  these  judg- 
ments, they  could  have  done  nothing  more  or  less  to  satisfy  their 
claims  than  they  have  done. 

II.  Appeal  from  order  denying  motion  to  vacate  sale,  and 
direct  sheriff  to  retain  property  and  proceeds. 

At  about  the  same  time  that  the  plaintiff  moved  for  the  in- 
junction as  above  stated,  he  moved  also  in  the  same  action  for 
an  order  that  the  sales  already  made  by  the  sheriff,  under  the 
executions  and  judgments  which  the  plaintiff  sought  to  avoid, 
should  be  set  aside,  and  a  new  sale  ordered. 

The  motion  was  founded  on  affidavits,  alleging  that  the  prop- 
erty sold  \vas  not  sufficiently  advertised  and  exposed,  and  was 
sold  for  inadequate  prices.  The  affidavits  to  oppose  the  motion 
responded  very  fully  to  these  allegations.  The  details  of  the 
affidavits  it  is  not  necessary  to  state.  The  motion  was  denied  at 
special  term,  and  the  plaintiff  appealed. 

7?.  B.  Roosevelt,  for  the  appellant. 

Tracy,  Powers  <&  Tallmadge,  for  respondents  Sheldons,  the 
judgment-creditors. 

Bogardus  c&  Brown,  for  respondents  Sheldons  and  Harris,  the 
judgment-debtors. 
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BY  THE  COURT. — DAVIES,  J. — This  suit  is  instituted  for  the 
purpose  of  setting  aside  certain  judgments  entered  by  default 
against  the  defendants  Odiah  L.  Sheldon,  Horace  B.  Sheldon, 
and  "William  Harris,  in  favor  of  the  other  defendants  James  O. 
Sheldon,  Henry  K  Sheldon,  and  Ann  P.  Sheldon.  The  defend- 
ants in  those  judgments  being  the  general  partners  of  a  limited 
partnership,  composed  of  them  and  one  Lucius  M.  Sheldon. 
Executions  were  issued  upon  those  judgments,  by  virtue  of  which 
the  property  of  the  judgment-debtors  has  been  levied  upon  and 
sold  by  the  sheriff  of  the  city  and  county  of  Xew  York. 

A  motion  is  made  in  this  cause  to  vacate  and  set  aside  such 
sale,  on  the  ground  of  certain  alleged  irregularities,  in  conduct- 
ing the  sale. 

A  careful  perusal  of  the  affidavits  has  failed  to  satisfy  my 
mind  that  the  irregularities  complained  of  are  of  that  serious 
character,  which  would  warrant  the  court  upon  that  ground  to 
vacate  the  sale. 

The  affidavits  of  the  auctioneer  and  deputy  sheriff,  the  latter 
particularly  having  had  long  and  great  experience  in  conduct- 
ing such  sales,  are  positive,  that  every  effort  was  made  to  dis- 
play the  goods  so  as  to  bring  the  best  price,  and  every  precau- 
tion used  to  give  the  utmost  publicity  to  the  sale,  and  insure 
the  greatest  number  of  bidders.  The  evidence  is  not  clear  that 
the  goods  were  not  properly  arranged  in  lots,  and  put  up  so 
as  to  bring  the  best  prices. 

The  affidavits  certainly  preponderate  in  establishing  that  the 
sale  was  fairly  conducted,  that  the  goods  were  well  arranged 
for  the  sale,  and  that  the  prices  obtained  were  as  near  the 
value  of  the  goods  sold  as  is  usual  on  sheriffs'  sales. 

But  a  fatal  objection  to  this  motion,  we  think,  is,  that  it  is 
not  made  in  the  suits  in  which  the  executions  were  issued.  The 
object  of  the  motion  is  to  correct  an  irregularity  in  these  suits, 
to  set  aside  a  proceeding  had  in  them,  and  to  obtain  a  re-sale 
upon  the  executions  issued  in  these  suits. 

The  application  for  such  relief,  we  think,  should  have  been 
made  in  these  suits,  and  if  the  sale  which  has  been  had  by 
virtue  of  the  execution  issued  in  them  was  irregular  and  should 
be  set  aside,  and  a  resale  ordered,  it  was  proper  that  such  orders 
should  have  been  made  in  these  suits.  So  far  as  setting  the 
sale  aside  for  irregularity,  it  was  a  proceeding  in  them  which  is 
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sought  to  be  corrected  by  a  motion  in  this  cause,  and  we  think 
the  motion  for  that  purpose  should  have  been  made  in  those 
causes. 

But  the  motion  asked  for  more,  that  the  sheriff  should  retain 
possession  of  the  property  levied  upon,  and  hold  the  same  to 
abide  the  further  order  of  this  court. 

If  the  views  expressed  on  the  other  appeal  in  this  cause  are 
correct,  then  clearly  it  was  the  duty  of  this  court  to  direct  the 
sheriff  to  retain  such  property  or  its  proceeds,  to  be  distributed 
equally  among  the  persons  entitled  thereto.  The  order  ap- 
pealed from  was,  therefore,  erroneous  in  refusing  to  grant  the 
relief  asked  for  by  the  plaintiff,  and  should,  therefore,  for  this 
reason  be  reversed,  but  without  costs. 

ROOSEVELT,  J. — concurred. 
CLEKKE,  J. — dissented. 
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Supreme  Court,  first  District;  Special  Term,  January,  1859. 
MOTION  FOK  NEW  TKIAL. — APPEAL. 

Upon  exceptions  taken  to  the  ruling1  of  the  judge  and  his  charge,  at  the  trial,  the 
defendant,  after  judgment  entered  on  a  verdict  against  him,  moved  at  special 
term,  before  another  justice,  for  a  new  trial. 

Held,  that  the  motion  should  be  denied.  Although  the  justice  before  whom 
the  cause  was  tried  may  entertain  such  motion,  another  justice  cannot :  nor  can 
it  be  made  in  any  way  after  judgment  is  perfected.  The  ouly  mode  of  review- 
ing the  judgment  is  by  appeal.* 

Motion  for  a  new  trial. 

This  M'as  an  action  against  the  drawer  and  indorsers  of  a  bill 
of  exchange  or  draft,  and  was  tried  at  a  circuit  in  the  first  dis- 


*  Compare  Molony  a.  Dows,  Ante,  86. 
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trict,  held  by  Mr.  Justice  "W.  F.  Allen.  The  defence  set  up  by 
the  indorser  who  litigated  the  action,  was,  that  the  draft  was 
given  in  renewal  of  a  former  draft  made  and  indorsed  by  the 
same  parties,  which  was  usuriously  discounted  by  the  plaintiff, 
in  its  inception,  the  indorsers  being  accommodation  indorsers, 
without  consideration.  The  plaintiff  relied  on  representations 
made  by  the  maker,  that  the  draft  was  business  paper,  upon 
the  faith  of  which  he  testified  he  discounted  the  draft. 

The  testimony  showed  that  the  draft  was  one  of  two  given  at 
the  same  time,  and  which  together,  amounted  to  the  sum  of  the 
former  draft.  The  court  excluded  evidence  respecting  the  other 
of  the  two  drafts  unless  it  was  produced,  to  which  ruling  the 
defendants'  counsel  excepted.  The  court  charged  in  substance, 
that  if  the  jury  believed  that  the  drawer  represented  that  the 
paper  \vas  business  paper,  and  the  plaintiff  took  it  on  the  strength 
of  those  representations,  the  indorsers  were  estopped  from  set- 
ting up  usury.  To  this  charge,  and  to  the  refusal  of  the  court 
to  charge  in  accordance  with  this  request,  the  defendant's  coun- 
sel excepted.  The  jury  found  for  the  plaintiff.  The  case  and 
exceptions  were  settled,  with  leave  to  either  party  to  turn  the 
case  into  a  bill  of  exceptions. 

After  judgment  had  been  entered  on  the  verdict,  the  defend- 
ant moved  upon  the  exceptions  at  special  term,  before  Mr.  Jus- 
tice Roosevelt,  for  a  new  trial. 

A.  Hough,  for  the  motion. 

R.  Jj.  Roosevelt,  opposed. — The  only  mode  of  reviewing 
questions  of  law  determined  at  the  trial  is  by  appeal  from  the 
judgment,  and  not  by  motion  for  a  new  trial.  (Code.  §  323 ;  Mor- 
gan a.  Bruce,  1  Code  E.  N.  S.,  304.)  1.  It  is  the  only  mode  of 
reviewing  a  judgment  entered  upon  the  direction  of  a  single 
judge,  except  in  cases  of  surprise,  mistake,  or  the  like,  where 
the  application  is  addressed  to  the  favor  of  the  court.  (Code, 
§348,  Rule,  24.)  2.  A  judgment  entered  after  trial  by  jury,  is 
a  judgment  entered  on  the  direction  of  a  single  judge.  (Cod^e, 
§§  278,  255.)  3.  A  motion  for  a  new  trial  should  be  made  be- 
fore judgment;  after  judgment  the  remedy  must  be  by  appeal. 
(Watson  a.  Serwin,  7  How.  Pr.  7?.,  10.)  4.  By  the  old  prac- 
tice, a  motion  for  a  new  trial  on  a  question  of  law  upon  a  bill 
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of  exceptions  or  otherwise,  was  always  heard  before  the  judge 
who  tried  the  cause,  or  before  the  general  term.  Any  other 
course  would  be  manifestly  improper.  (1  Burr.  Pr.,  457, 
468,  470.) 

ROOSEVKLT,  J. — This  cause  was  tried  at  the  circuit.  Certain 
exceptions  were  taken  by  the  defendant  to  the  charge  of  the 
judge,  and  a  motion  is  now  made  at  special  term  before  a  differ- 
ent judge,  on  the  exceptions  thus  taken,  and  on  no  other  grounds, 
for  a  new  trial  after  judgment  has  been  entered  up.  The  effect 
of  such  motions,  if  entertained,  it  is  obvious,  is  to  present  the 
unseemly  spectacle  of  a  single  judge  reviewing,  and,  it  may  be, 
reversing,  the  opinions  of  one  of  his  brethren  having  precisely 
the  same  authority  as  himself. 

It  is  said  the  Code,  whether  seemly  or  unseemly,  warrants 
the  proceeding.  Section  265  declares  that  a  motion  for  a  new 
trial,  on  exceptions,  must,  in  the  first  instance,  be  heard  and 
decided  at  '*  the  circuit  or  special  term,"  unless  the  judge  at  the 
trial  directs  them  to  be  heard  first  at  general  term,  and  in  the 
mean  time  suspends  the  judgment.  A  fair  interpretation  of  this 
clause  would  seem  to  be,  that  the  judge  holding  "  the  circuit  or 
special  term"  at  which  the  cause  was  tried,  and  whose  rulings 
were  excepted  to,  might,  before  rendering  final  judgment,  on 
his  own  first  impressions,  be  called  upon  to  hear  further  argu- 
ment and  to  grant  a  new  trial,  if  upon  more  mature  reflection 
it  should  appear  proper ;  or,  to  send  the  case  directly  without 
final  judgment  to  the  general  term.  Indeed,  section  264  ex- 
pressly provides  that  the  judge  "  who  tries  the  cause"  may,  in 
his  discretion,  entertain  a  motion,  to  be  made  on  his  minutes,  to 
set  aside  a  verdict  and  grant  a  new  trial  on  exceptions  ;  but  in 
that  case  the  motion  can  only  be  heard  at  the  same  term  or  cir- 
cuit. It  is  the  same  judge  and  not  another  who  rehears  the  ob- 
jections. And  this  he  does  not  after,  but  before  judgment. 
Instead  of  permitting  the  clerk  to  "  enter  judgment  in  con- 
formity with  the  verdict,"  he  directs  him  to  enter  "an  order  that 
the  cause  be  reserved  for  argument  or  further  consideration,"  in 
other  words,  that  the  judgment  be  suspended  for  his  own  review 
of  the  exceptions  prior  to  the  review  by  the  general  term.  And 
this  interpretation  is  in  harmony  with  the  language  of  the  title 
on  appeals,  which  declares,  that  "  the  only  mode  of  reviewing 
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a  judgment  or  order  in  a  civil  action  shall  be  that  prescribed 
by  this  title."  A  motion  for  a  new  trial  after  judgment,  on 
exceptions  merely,  is,  in  effect,  an  appeal  upon  the  law  ;  and  is 
to  all  intents  and  purposes  a  mere  "  mode  of  reviewing  that 
judgment."  Is  it  the  mode  prescribed  by  the  title  referred  to  ? 
An  appeal  upon  the  law,  in  all  cases,  says  section  348,  may  be 
taken  to  the  general  term,  from  &  judgment  entered  on  the  direc- 
tion of  a  single  judge  of  the  same  court ;  and  it  must  be  taken, 
says  section  332,  within  thirty  days  after  written  notice  of  "  the 
judgment."  As  the  mode  prescribed,  therefore,  in  such  cases, 
is  by  appeal  to  the  general  term,  and  as  that  is  the  only  mode 
prescribed,  any  other  mode  of  effecting  a  review  is,  in  effect, 
prohibited.  The  unsuccessful  party,  if  he  desires  it,  after  judg- 
ment at  the  circuit,  must  apply  for  a  new  trial  at  the  general 
term  ;  and  that  he  can  only  do  by  a  regular  appeal  taken  in 
the  mode  prescribed.  The  general  term,  u  upon  an  appeal  from 
a  judgment,  may,  if  necessary  or  proper,  order  a  new  trial." 
(Code,  §  330.) 

The  defendant's  motion  for  a  new  trial  must,  consequently,  be 
denied,  for  want  of  jurisdiction  in  the  special  term  to  entertain 
the  proceeding ;  and  also,  if  necessary,  it  may  be  added  in  the 
order,  for  want  of  merits  in  the  exceptions,  so  that,  if  the  general 
term,  on  appeal  from  this  order,  should  be  of  opinion  that  there 
was  jurisdiction,  the  whole  subject,  and  not  the  point  of  practice 
alone,  may  be  reviewed. 

The  case  cited  from  Duer^s  Reports  only  goes  the  length  of 
holding  that,  where  a  judgment  is  entered  'as  security,  a  mo- 
tion for  a  new  trial  on  exceptions  may  be  entertained.  Such 
a  judgment  differs  from,  a  final  adjudication.  It  stands  by 
agreement  upon  the  footing  of  a  lien  merely — a  sort  of  pro- 
visional security — which  the  party  is  estopped  from  setting 
up  as  a  bar  to  a  motion  as  distinguished  from  an  appeal.  It 
is  not  a  final  adjudication  of  the  judge  at  circuit  upon  the 
whole  matter,  including  the  exceptions  duly  entered  of  record. 
Were  it  so,  it  could  only  be  reviewed  by  appeal  (in  the  nature 
of  a  writ  of  error)  to  a  higher  tribunal,  or  to  a  higher  branch  of 
the  same  tribunal. 

Motion  denied. 
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THE    ACCESSORY   TRANSIT    COMPANY    a.    GAR- 
RISON. 

New  York  Superior  Court  /  Special  Term,  September,  1859. 
TKIAL. — REFERENCE. — RECEIVER'S  MOTION. — COSTS. 

The  fact,  that  on  a  trial  before  a  referee,  adjournments  were  not  formally  made 
from  one  hearing  to  the  time  of  another,  does  not  render  the  proceedings 
irregular,  if  both  parties  gave  all  the  testimony  they  desired,  and  submitted 
the  cause  on  such  testimony. 

A  receiver  having  been  appointed  of  the  property  of  a  corporation,  just  after  the 
referee  in  an  action  in  -which  the  corporation  was  plaintiff,  had  after  trial  reported 
in  favor  of  the  defendant  in  that  action,  and  judgment  having  been  entered  on 
the  report,  the  receiver  moved  to  vacate  the  judgment  and  report,  and  the  or- 
der of  reference,  on  the  ground,  among  others,  of  an  alleged  collusion  between 
the  officers  of  the  corporation  and  the  defendant  in  obtaining  a  report  against 
the  corporation ;  but  on  the  motion,  the  charge  of  collusion  was  not  sub- 
stantiated. 

Held,  on  denying  the  motion,  1.  That  as  there  was  no  reason  for  doubting 
the  good  faith  of  the  receiver  iu  making  the  motion,  it  should  be  denied  with- 
out costs. 

2.  There  was  no  reason  for  ordering  a  reference  to  ascertain  whether  the  re- 
port was  fraudulent,  for  the  receiver  should  be  left  to  his  action.* 

*  PETTIGRKW  a.  THE  MAYOR,  &c.,  OF  NEW  YORK  (JV.  Y.  Superior  Court ;  Special 
Term,  June,  1859). — Order  to  show  cause  why  judgment  entered  for  the  plaintiff 
on  the  report  of  a  referee  should  not  be  set  aside. 

The  facts  are  fully  stated  in  the  opinion. 
R.  Busteed,  for  the  motion. 

G.  Dean,  opposed,  insisted  that  as  there  was  no  pretence  that  the  plaintiff  had 
altered  the  contract  himself,  and  it  had  always  been  in  possession  of  the  defend- 
ants, the  latter  was  guilty  of  laches  in  not  producing  such  evidence  before  the 
referee,  and  that  they  were  now  estopped. 

HOFFMAN,  J. — The  plaintiff  recovered  a  judgment  against  the  defendants  on  the 
15th  of  January,  1859,  for  the  sum  of  $25,700.28,  besides  coats.  About  $17,765 
of  this  amount  was  for  the  performance  of  a  contract  for  regulating  Sixty-third- 
street,  between  Fifth  and  Sixth  avenues. 

The  contract  on  which  this  part  of  the  claim  was  founded  was  dated  the  26th 
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Motion  to  vacate  order  of  reference  and  report  of  referee,  and 
judgment  entered  thereon. 

This  action  was  commenced  by  the  Accessory  Transit  Com- 
pany in  1857.  The  plaintiffs'  claim  amounted  to  nearly  a 

day  of  November,  1852,  and  in  the  copy  annexed  to  the  complaint,  provided  for 
payment  for  the  work  as  follows  : 

"  For  all  work  which  shall  be  blasted,  and  broken  to  a  suitable  size  for  carting, 
including  its  removal  and  deposit  in  embankment,  the  sum  of  sixty  cents  per 
cubic  yard  shall  be  paid,  and  twelve  cents  per  cubic  yard  for  earth  excavated, 
and  forty-two  cents  per  cubic  yard  for  earth  filling  ;  culverts,  per  running  foot. 
$1." 

The  plaintiff  sued  the  defendants  upon  this  alleged  contract,  alleging  perform- 
ance of  the  work  as  stipulated,  and  demand  and  refusal  of  payment. 

The  defendants,  by  answer,  insisted  upon  the  fact  of  a  discontinuance  of  the 
work  contracted  for,  upon  the  ground  being  taken  fur  the  Central  Park,  and  no- 
tice of  such  discontinuance  being  given. 

The  case  was  referred,  was  litigated,  and  judgment  given  in  favor  of  the  plain- 
tiff, from  which  no  appeal  has  been  taken. 

It  is  therefore  sufficient  to  observe,  that  if  the  referee  was  wrong  upon  the  point 
contested  and  decided  by  him,  the  error  cannot  now  be  redressed  ;  plainly  it  can- 
not be  done  in  this  mode. 

The  present  application  is  made  upon  the  ground  that  the  original  bid  of  the 
plaintiff  was  twenty-two  cents  per  cubic  yard  for  the  earth  filling,  instead  of 
forty-two  cents  ;  that  the  original  record  of  the  contract  made  in  a  book  kept  in 
the  street-commissioner's  office  has  been  altered  by  an  erasure  of  twenty  and  sub- 
stitution of  the  word  forty;  and  that  it  appeared  by  a  copy  of  the  estimates 
transmitted  to  the  Common  Council  by  the  street-commissioner,  October  29,  1852, 
stating  his  award  to  the  plaintiff  of  the  contract,  that  twenty-two  cents  was  the 
actual  amount. 

By  that  document  the  then  street-commissioner  reported  that  the  contract  was 
awarded  to  the  plaintiff  as  the  lowest  bidder.  It  appears  upon  its  face  that  the 
bid  of  the  plaintiff  was  for  excavating  earth,  per  cubic  yard  (250  yards'),  twelve 
cents  ;  for  filling  earth,  per  cubic  yard  (35.000  yards\  twenty-two  cents  ;  for  exca- 
vating and  removing  rock  per  cubic  yard  (500  yards),  sixty  cents  ;  and  for  cul- 
yerts,  per  running  foot  (180  feet),  $1  per  foot.  The  aggregate  of  the  bid  amounted 
to  $8197. 

There  were  thirteen  other  bidders,  whose  offer  for  the  filling  earth  per  cubic 
yard  varied  from  thirty  cents  to  sixty-nine  cents,  Four  of  these  offers  were 
from  forty-nine  cents  upward.  The  lowest  aggregate  of  the  other  bidders  was 
$10,650.  The  highest  was  $24.806.50. 

The  additional  charge  of  twenty  cents  upon  the  earth  filling  of  35,000  yards 
would  add  $7000  to  the  above  amount  of  the  plaintiff's  offer,  making  it  $15.197. 
Four  of  the  offers  would,  then,  exceed  it  in  the  aggregate,  the  lowest  of  such  four 
being  $17,832.50. 

It  is  sworn  to,  and  not  contested,  that  the  habit  of  the  plaintiff  in  every  ex- 
tensive contract  of  a  similar  nature  with  the  corporation,  was  not  to  take  a  copy 
of  the  contract ;  that  he  did  not  do  so  at  this  time  ;  that  he  or  his  attorney  ob- 


NEW-YORK.  143 


The  Accessory  Transit  Company  a.  Garrison. 


million  of  dollars,  and  was  founded  on  charges  that  the  defend- 
ant, while  acting  as  their  agent,  had  defrauded  them  by  false 
accounts  and  vouchers. 

The  cause  was  referred  to  W.  K.  Thorne,  Esq.,  as  referee  to 


tained  the  copy  annexed  to  the  complaint,  upon  commencing  the  action,  which 
was  certified  by  the  deputy  street-commissioner.  The  contracts  are  entered  in  a 
book  kept  in  the  office. 

]t  is  also  .shown,  that  upon  the  trial  the  original  book  was  produced  in  evidence 
before  the  referee,  and  produced  by  the  plaintiff's  attorney. 

The  plaintiff,  in  his  affidavit  to  oppose  the  present  motion,  denies  any  knowl- 
edge, information,  or  suspicion  of  any  alteration  in  the  contract,  "  or  that  it 
was  not  in  exact  accordance  with  his  bids  for  the  said  work,"  until  he  saw  the 
communication  of  Mr.  Lowell  of  the  21st  day  of  February,  1859  ;  that  he  has  no 
knowledge  or  suspicion  of  the  person  by  whom  the  alteration  was  made,  if  any 
was  made  ;  that  the  contract  was  never  seen  by  him  since  its  execution  ;  that  he 
has  no  copy  of  his  bid,  nor  has  he  seen  it  since  it  was  deposited,  nor  has  he  ever 
seen  the  original  bids  of  his  competitors  ;  that  if  the  same  have  been  abstracted 
from  the  office,  it  was  without  his  knowledge  or  privity.  That  he  does  not  know 
what  his  bid  actually  was  for  such  work  ;  that  he  supposed  at  the  time  of  the 
commencement  of  this  action  that  the  assessment  of  said  work  had  been  made  in 
accordance  with  the  bid  under  which  the  contract  had  been  awarded  to  him,  and 
that  lie  has  no  knowledge  to  the  contrary  now. 

That  for  thirty  years  he  has  had  such  contracts  with  the  defendants,  and  never 
been  in  the  habit  of  retaining  copies  of  his  bids  or  contracts,  but  to  rely  on  the 
original  records. 

He  further  says  :  "  That  the  price  contained  in  said  contract  for  said  work  is 
now  as  it  was  at  the  time  of  its  execution  by  him.  as  he  verily  believes  ;"  and  he 
states  positively,  and  of  his  own  knowledge,  "  that  no  alteration,  change,  or 
erasure  has  ever  been  made  therein  by  deponent,  or  at  his  instigation,  or  with  his 
privity  or  assent." 

It  appears  also  that  the  original  bids  cannot,  after  diligent  search,  be  found  in 
the  proper  office. 

Mr.  Lowell  swears  to  an  inspection  of  the  record  of  the  contract,  and  his  belief 
that  the  erasure  and  alteration  were  fraudulently  made. 

The  book  was  produced,  and  inspected  by  consent.  It  is  sufficient  to  say  that, 
with  the  affidavit,  there  is  ground  for  inquiring  into  the  fact,  at  least,  if  any  fur- 
ther inquiry  can  be  allowed  in  the  case. 

By  the  Revised  Statutes,  no  judgment  in  any  court  of  record  shall  be  set  aside 
for  irregularity  on  motion,  unless  such  motion  be  made  within  one  year  after  the 
time  such  judgment  was  rendered.  (2  Rev.  Stats.,  359,  §  2.) 

The  Code  (§  174)  is  more  comprehensive  :  "The  court  may,  in  its  discretion, 
and  upon  such  terms  as  may  be  just,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceeding  taken  against 
him,  through  his  mistake,  inadvertence,  surprise,  or  excusable  neglect." 

It  can  scarcely  be  contended  that  when  a  trial  has  been  had,  the  court  under 
this  section  would  grant  relief,  when  it  would  not  grant  a  motion  for  a  new  trial 
under  such  circumstances. 

The  decision  in  this  court  of  Levy  a.  Joyce  (1  Bosw.,  G22),  does  not  conflict  with 


144  ABBOTTS'  PEACTICE  KEPORTS. 

The  Accessory  Transit  Company  a.  Garrison. 

hear  aud  determine  the  same.     Further  facts  are  stated  in  the 
opinion  of  the  court. 

John  Sherwood  and  J.  JV.  Taylor,  for  the  motion. 
/.  T.  Williams  and  F.  B.  Cutting,  opposed. 

BOSWORTH,  Ch.  J. — A  judgment  was  entered  in  this  action  on 
the  13th  of  September,  1858,  on  the  report  of  a  referee,  in 
favor  of  the  defendant,  made  the  21st  of  May,  1858. 


this  view.  Though  an  excusable  omission,  and  under  very  special  circum- 
stances, a  claimant  upon  a  fund  who  had  omitted  to  produce  his  proofs  at  all 
upon  a  trial  involving  the  rights  of  many  others,  was  admitted  after  judgment. 

So  in  the  important  and  pertinent  case  of  Bell  a.  Kelly  (2  Harr.  N.  J.  R.,  270), 
there  was  a  judgment  by  default,  and  some  proceedings  were  taken  to  amerce  the 
sheriff.  There  was  then  an  application  to  open  the  judgment  on  an  affidavit  that 
the  defendant  had  been  an  indorser  on  several  notes  of  the  firm  of  Tyson  &  Co. , 
and  supposed,  when  sued,  that  the  action  was  on  one  of  such  notes  :  that  about 
the  17th  day  of  May,  1839  (after  judgment),  he  for  the  first  time  discovered  that 
one  of  such  firm  had  been  in  the  habit  of  forging  his  name  on  several  notes  ; 
that  he  believed  the  note  in  question  was  false  and  forged  ;  that  he  called  on  the 
plaintiff's  attorney  as  soon  as  his  suspicion  was  aroused,  who  had  refused  to  let 
him  see  the  note.  The  judgment  was  opened  on  terms.  See  also  case  cited  at 
page  274. 

Now,  few  points  are  better  settled  than  this,  that  a  motion  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence,  will  not  be  entertained  where  the  ap- 
plicant has  had  the  means  of  procuring  the  evidence  at  the  former  trial,  and 
could  have  known  of  its  existence  then  with  the  use  of  similar  diligence  with 
that  which  has  obtained  it  subsequently.  (3  Grah.  Sf  W.  on  Xew  Tr.,  1030,  1035.) 

Any  degree  of  complicity,  however,  of  the  other  side,  in  any  fraud,  or  decep- 
tion, or  misleading,  will  decide  the  question,  and  induce  the  court  to  grant  the 
application. 

It  is  not  a  justifiable  conclusion,  upon  the  papers  before  me,  that  the  plaintiff 
participated  in,  or  knew  of  any  such  fraud.  Nor  should  I  be  warranted  in  saying 
that  the  mere  fact  of  the  extra  amount  being  $7000,  raises  a  presumption  of 
fraud  in  him.  He  is  entitled,  in  law  and  practice,  to  the  benefit  of  the  con- 
siderations that  he  has  never  kept  a  copy  of  his  bid,  believes  the  contract  cor- 
responded with  it,  and  that  the  average  of  all  the  bids  for  filling  earth  is  thirty- 
eight  cents,  and  the  average  of  the  total  amounts  for  the  whole  is  about  $14,162. 

But  the  plaintiff,  in  vindicating  his  own  integrity,  presents  a  case  for  the  re- 
lief of  the  defendants.  He  is  to  be  assumed  as  having  offered  a  bid  at  forty-two 
cents  for  earth,  making  his  aggregate  amount  for  the  work  $15,197  instead  of 
$8197.  There  were,  then,  nine  lower  bidders.  The  contract  was  made  by  the 
Mayor,  Aldermen,  and  Commonalty,  through  the  street-commissioner,  on  a  mis- 
statement  or  mistake  of  the  fact.  The  contract  sanctioned,  and  intended  to  be 
made,  was  forty-two  cents.  The  contract  actually  made  was  unfounded  in  fact, 
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D.  Golden  Murray  was  appointed  a  receiver  of  the  property 
and  effects  of  this  company  on  the  31st  of  May,  1858  ;  on  the 
13th  of  September,  1858,  he  was  served  with  written  notice  of 
the  entry  of  such  judgment,  as  was  also  his  attorney  as  such 
receiver,  and  as  was  also  the  attorney  in  the  action  of  the  said 
company. 

The  receiver  now  moves,  pursuant  to  a  notice  dated  the  27th 
of  July,  1859,  for  an  order  vacating  said  judgment,  and  the  said 
report  of  the  referee,  and  the  order  of  reference,  and  for  "leave 
to  proceed  with  such  action,  on  the  ground  of  irregularity  in 
proceedings  before  the  referee,  and  of  fraud  in  obtaining  such 
order  of  reference  and  entering  said  judgment,  and  on  the 
other  grounds  set  forth  in  the  papers  served,  or  for  such  other 
or  such  further  relief  as  to  the  court  shall  seem  meet." 

There  is  no  irregularity  in  the  proceedings  before  the  referee, 
so  far  as  the  form  of  procedure  is  concerned,  which  can  affect 
the  judgment.  That  adjournments  were  not  formally  made  from 
day  to  day,  or  from  the  time  of  one  hearing  to  that  of  another, 
is  in  itself  of  no  consequence,  if  both  parties  gave  all  the  testi- 
mony they  desired,  and  submitted  the  cause  on  such  testimony, 
to  be  decided  by  the  referee.  So  far  as  regularity  consists  in 

and  in  my  opinion  void.  The  plaintiff  meant  and  proffered  to  take  the  contract 
for  forty-two  cents.  The  Corporation  never  acceded  to  this,  but  did  agree  to  a 
contract,  which  the  plaintiff  never  agreed  to.  This  mutual  and  fundamental 
mistake  of  the  very  basis  of  the  contract,  is  ample  ground  for  relief,  and  of  the 
power  of  the  court  to  give  relief,  I  entertain  no  doubt.  (Levy  a.  Joyce,  1  Bosw., 
622.) 

But  the  plaintiff  has  performed  the  work,  and  has  got  a  judgment  after  litiga- 
tion, that  he  is  entitled  to  payment.  There  does  not  seem  to  be  any  justice  or 
good  reason  for  giving  relief  beyond  correcting  the  error  in  this  particular. 

My  impressions  are,  as  the  Code  permits  the  fixing  of  terms  and  conditions, 
that  the  plaintiff  has  a  right  to  put  himself  iu  the  place  of  the  actual  lowest 
bidder,  Mr. ,  whose  proffer  was  for  $10,650. 

The  consequence  of  this  would  be  a  reduction  upon  the  judgment  of  $2453, 
with  interest  from  the  1st  day  of  May,  1857. 

Still,  I  doubt  whether  I  can  do  any  thing  regularly  under  this  application,  but 
to  set  aside  the  judgment  and  report  of  the  referee.  Whether  the  cause  may  be 
proceeded  upon  under  the  order  of  reference,  or  what  other  course  may  be  regular, 
is  for  counsel  to  determine. 

Order  to  set  aside  and  vacate  the  judgment  entered  in  this  cause,  with  the 
report  of  the  referee,  and  all  proceedings  subsequent  to  such  judgment,  without 
costs. 

On  settling  the  order,  the  counsel  may  bring  before  me  the  above  considera- 
tions, if  so  advised. 
VOL.  IX.— 10 
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conforming  the  proceedings  to  the  settled  practice,  and  in  the 
observance  of  established  rules  and  modes  of  procedure,  there 
is  no  departure  shown  amounting  to  an  irregularity  that  can 
affect  the  judgment. 

There  was  no  fraud  in  obtaining  the  order  of  reference  in  the 
sense  that  any  artifice  or  deception  was  practised  by  the  de- 
fendant to  secure  a  referee,  nor  was  the  referee  presumptively, 
or  in  fact,  biased  in  his  favor,  nor  was  he  deficient  in  capacity 
or  general  integrity.  His  position,  in  all  respects  which  could 
possibly  exert  any  influence  over  him,  was  well  known  to  all 
parties,  and  presumptively  would  be  favorable  to  the  company. 
His  appointment  was  authorized  by  a  resolution  of  the  company, 
was  satisfactory  to  the  defendant,  and  was  ordered  by  the  court, 
on  the  written  consent  of  the  attorneys  of  record,  of  both 
parties. 

There  was  no  fraud  in  obtaining  such  order,  unless  it  was  pro- 
cured with  the  fraudulent  intent  and  preconceived  design  of 
going  through  the  forms  of  a  trial  before  the  referee  ;  and  of  so 
presenting  the  case  as  to  secure  by  collusion  with  the  referee,  or 
without  collusion  on  his  part,  a  report  in  favor  of  the  defend- 
ant, when,  in  justice,  it  ought  to  be  in  favor  of  the  plaintiffs  for 
a  large  amount.  No  facts  are  shown,  which,  if  true,  would  fur- 
nish a  motive  for  Mr.  Yanderbilt,  or  any  stockholder  or  officer 
of  the  company,  to  desire  such  a  result.  Some  circumstances 
of  suspicion  are  developed,  as  for  instance  in  the  testimony  of 
Mr.  Doyle  ;  and  these  are  founded  not  so  much  by  any  thing 
which  he  proves  affirmatively,  as  by  his  refusal  (on  grounds 
sustained  by  a  learned  and  eminent  referee),  to  answer  certain 
questions  put  to  him.  Mr.  Green's  notes  of  the  testimony  of 
Mr.  J.  L.  White  (read  on  this  motion),  of  testimony  given,  not 
in  this  action,  but  in  another,  that  Yanderbilt  said :  "  He  was 
disposed  to  settle  with  Garrison,  and  was  willing  to  settle  with 
him,"  that  "  they  had  agreed  upon  terms  of  settlement,"  * 
"that  he  had  agreed  to  dismiss  the  suit,"  but  if  it  was  dismissed, 
he  had  been  told,  "  the  company  would  be  liable  to  Chrysler 
under  their  agreement  with  him,"  and  thereupon  the  witness 
advised,  as  a  mode  by  which  that  difficulty  could  be  overcome, 
"a  reference  of  the  siiit,  and  a  judgment  of  the  court  on  the 
referee's  report,"  is  not  necessarily  inconsistent  with  good  faith 
in  Mr.  Yanderbilt,  and  conscientious  advice  by  Mr.  White, 
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even  if  it  be  assumed  that  Mr.  Green's  notes  state  the  testi- 
mony given  with  substantial  accuracy.  What  the  terms  agreed 
upon  were,  is  not  stated.  They  may  have  included  an  extinc- 
tion of  the  claim  of  Garrison  &  Co.  against  the  company  amount- 
ing to  some  $60,000,  and  have  been  that  much  more  favorable 
to  the  company  than  the  report  of  the  referee.  It  is  consistent 
with  all  that  Mr.  White  is  alleged  to  have  said,  that  he  sup- 
posed a  regular  reference  and  a  full  and  fair  trial  would  result 
in  establishing  no  claim  in  favor  of  the  company  more  bene- 
ficial to  it  than  the  terms  agreed  upon  ;  that  for  that  reason  he 
advised  a  reference,  and  not  for  the  purpose  of  defrauding  the 
stockholders  and  creditors  of  the  company,  by  an  abuse  of  judi- 
cial proceedings.  This  construction  should  be  given  to  the  dec- 
larations thus  made  and  advice  given,  unless  the  evidence  for- 
bids it.  There  is  no  evidence  before  me,  inconsistent  with  good 
faith  and  an  honest  purpose  on  the  part  of  both  of  these  gentle- 
men in  respect  to  this  question. 

Mr.  Garrison  makes  affidavit,  that  the  statement  in  Mr. 
Green's  notes  of  the  testimony  of  Mr.  White,  "  so  far  as  the 
same  relates  to  a  dismissal  of  this  action,  or  a  settlement  there- 
of, so  far  as  deponent's  knowledge  extends,  and  as  deponent 
verily  believes,  is  wholly  untrue  and  without  foundation."  By 
this  I  understand  him  to  mean,  that  it  is  wholly  untrue  that 
there  was  in  fact  any  settlement  agreed  upon  between  him  and 
Yanderbilt,  or  that  the  cause  was  referred  with  any  collusive 
design. 

The  counsel  who  conducted  the  cause  in  behalf  of  the  com- 
pany before  the  referee,  swears,  that  so  far  as  he  is  concerned, 
"  he  acted  towards  said  company  in  good  faith,  and  under  the 
instructions  of  the  Board  of  Directors  of  said  company,  with- 
out any  fraud  or  collusion  with  said  Garrison,  or  any  other 
person." 

The  referee  swears,  that  he  "  supposed  and  believed,  and  now 
believes  that  said  reference  was  made  for  the  honafide  purpose 
of  a  full  and  fair  trial  of  the  matters  in  controversy  between  the 
parties,  and  in  the  usual  and  customary  course  of  references 
in  cases  of  a  like  character,"  and  that  he  then  believed,  and 
now  believes  that  "  he  decided  in  strict  conformity  to  the  law 
and  facts  of  the  case  *  *  *  as  presented  to  him  on  said  ref- 
erence." 
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Mr.  Yanderbilt's  answer  to  the  complaint  of  Chrysler,  in  a 
suit  brought  by  the  latter  against  Yanderbilt  and  the  said  com- 
pany was  read.  That  answer  denies  the  statements  made  in 
that  complaint,  as  to  an  alleged  settlement  between  him  and 
Garrison ;  Yanderbilt,  at  the  time  of  the  alleged  conversation 
between  him  and  Mr.  White,  or  at  the  time  of  the  alleged  set- 
tlement with  Garrison,  was  not  president  of  the  Accessory 
Transit  Company.  The  declarations  of  a  third  person  as  to 
what  he  said,  however  accurately  reported,  are  not  entitled  to 
much  consideration  as  evidence,  on  a  question  like  the  present, 
between  the  parties  now  before  me.  But  Mr.  Yanderbilt  makes 
an  affidavit  on  this  motion,  in  which  he  swears,  that  he  never 
settled  this  suit,  "  or  any  of  the  matters  therein  with  said  Gar- 
rison, or  with  any  one  on  his  account;  that  deponent  never  said 
to,  or  in  the  hearing  of  J.  L.  White,  nor  any  one  else,  that  he  had 
so  settled  this  action,  or  any  matters  therein  with  said  Garrison, 
or  any  thing  to  that  effect ;  that  deponent  had  no  power  to  do 
so,  and  should  not  have  deemed  it  proper  to  interfere  therewith, 
after  he  ceased  to  be  the  president  of  said  company  aforesaid," 
which  was  the  4th  of  May,  1857. 

It  appears  that  Chrysler  was  the  instigator  of  this  suit,  and 
that  it  was  brought  upon  an  agreement  between  him  and  said 
company,  that  he  should  have  a  specified  percentage  of  the 
net  arnount,  which,  by  evidence  of  his  procurement,  should  be 
collected  from  Garrison.  His  suit  against  Garrison  and  the 
company  is  brought  to  obtain  an  account  of  the  amount  received 
as  a  consideration  for  the  alleged  settlement  of  the  suit,  and  not 
to  recover  damages  on  the  ground  of  a  fraudulent  and  collusive 
settlement,  whereby  he  has  been  prevented  .from  establishing 
that  Garrison  really  owed  the  company  the  large  sum  which  this 
suit  was  brought  to  recover. 

To  grant  this  motion,  I  must  hold  that  the  circumstances 
sworn  to,  and  which  are  claimed  to  show,  or  fairly  tend  to  show 
a  collusive  settlement,  should  outweigh  the  direct  denials  of 
the  parties  to  the  alleged  settlement,  and  the  denials  of  the  ref- 
eree and  of  the  counsel  of  the  company,  of  there  being  any 
such  collusive  purpose  and  intent,  so  far  as  they  knew  or  be- 
lieve, either  in  obtaining  the  reference,  or  in  conducting  it. 

To  so  hold,  I  must  find  upon  the  whole  papers,  at  least  a 
fair prima  facie  case  of  fraud  on  the  part  of  Yanderbilt  and 
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Garrison,  as  against  the  company,  and  that  the  referee  and  the 
company's  counsel  were  privy  to  it,  if  not  parties  to  it. 

Such  a  proposition  is  too  unreasonable,  on  the  case  as  now 
presented,  to  be  entertained. 

It  must  be  borne  in  mind,  that  the  judgment  which  the  re- 
ceiver seeks  to  set  aside,  on  motion,  was  entered,  after  an  actual 
trial,  which  was  some  months  in  progress,  in  which  the  cause, 
so  far  as  the  record  speaks,  was  decided  on  its  merits. 

The  receiver  and  his  attorney  were  notified  in  writing  of  the 
judgment,  on  the  day  on  which  it  was  entered. 

The  counsel  of  the  plaintiff  swears,  that  after  the  receiver  was 
appointed,  he  called  on"  the  attorney  of  the  receiver,  and  "  in- 
formed him  of  the  then  state  and  condition  of  the  action  in 
general  terms,  and  that  the  papers  were  before  the  referee,"  and 
gave  said  counsel  "  to  understand  that  he  deemed  his  connection 
with  said  suit,  and  his  retainer  as  counsel  for  said  company  ter- 
minated." This  is  not  denied. 

This  case  is  different  from  those  in  which  the  court  interferes 
by  motion  to  open  a  judgment  by  default,  or  to  set  aside  a  judg- 
ment entered  on  bond  and  warrant  of  attorney,  obtained  by  some 
trick  or  device  by  which  one  party  has  been  misled  by  the 
other. 

In  an  action  brought  to  obtain  the  relief  sought  by  this  mo- 
tion, upon  such  evidence  as  is  now  presented  before  me,  the 
duty  to  dismiss  the  complaint  would  be  clear.  It  would  be  sin- 
gular, if  it  were  to  be  set  aside  on  motion,  on  less  evidence  than 
would  suffice,  on  an  actual  trial  of  issues  formed  in  an  action 
brought  to  secure  the  same  object. 

The  motion  must  be  denied.  There  is  no  reason  to  doubt  the 
good  faith  of  the  receiver  in  making  the  motion,  and  it  is  there- 
fore denied  without  costs. 

There  is  no  reason  why  a  reference  should  be  ordered  to  ascer- 
tain whether  the  judgment  was  collusive  and  fraudulent,  or  was 
entered  upon  a  report  conscientiously  made  upon  a  trial  had  to 
ascertain  the  actual  merits. 

Such  a  reference  cannot  be  conducted  at  much  less  expense, 
if  any,  than  an  action  can  be  tried,  which  may  be  brought  to 
secure  the  same  result. 

The  receiver,  without  any  permission  from  the  court,  if  so 
advised,  probably,  has  the  power  to  bring  an  action  for  such  a 
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purpose,  and  to  recover  any  sum  which  Garrison  justly  owed,  if 
it  can  be  established  that  he  owed  any  thing  to  the  company. 
But  that  is  a  matter  with  which  the  court  will  not  interfere  on 
behalf  of  the  receiver,  on  such  a  state  of  facts  as  the  evidence 
of  this  motion  presents. 

Motion  denied,  without  costs. 


PEATT  a.  STILES. 

Supreme  Court,  Seventh  District;  General  Term,  March,  1859. 
EEDEMPTION. — COSTS. — EEFERENCE. 

Although  after  default  in  the  condition  of  a  chattel  mortgage,  the  mortgagee  has 
the  legal  title,  yet,  until  foreclosure  or  sale,  the  mortgagor  has  a  right  to  re- 
deem, and  may  enforce  his  right  by  action  brought  within  a  reasonable  time. 

In  an  action  to  redeem,  tried  before  a  referee,  the  question  of  costs  is  in  his 
discretion. 

The  mortgagee  in  a  chattel  mortgage,  -who  has  unreasonably  refused  to  allow  the 
mortgagor  to  redeem,  is  chargeable  with  the  costs  of  the  action  to  redeem. 

The  right  to  redeem  chattels,  as  much  as  to  redeem  real  property,  carries  with  it  the 
right  to  an  accounting  for  profits  up  to  the  time  of  the  decree. 

After  the  referee,  to  whom  it  has  been  referred  to  try  the  whole  issues  in  the 
cause,  has  made  and  delivered  a  final  report,  it  is  irregular  to  refer  the  cause 
back  to  him  to  take  evidence  and  report  upon  a  matter  omitted  in  the  trial, — 
e.  g.,  in  an  action  for  redemption,  to  take  an  accounting  of  rents  and  profits — 
and  then  to  enter  judgment  upon  both  reports.  A  judgment  so  entered  should 
be  reversed  on  appeal. 

The  proper  practice  would  be  to  apply  for  a  new  trial  on  the  ground  of  the 
omission. 

Appeal  from  a  judgment  entered  on  two  reports  made  by  a 
referee. 

This  was  an  action  to  redeem,  brought  by  the  plaintiff,  the 
mortgagor  of  chattels  against  P.  and  S.  Stiles,  the  former  of 
whom  held  the  mortgage  by  assignment  from  the  mortgagee, 
and  the  latter  of  whom  had  purchased,  or  claimed  to  have  pur- 
chased the  mortgaged  property  from  him.  The  property  con- 
sisted of  two  horses. 
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After  default  on  the  part  of  the  mortgagor,  the  mortgagee 
eold  the  mortgage  to  the  defendant  P.  Stiles,  who  thereafter 
verbally  agreed  with  the  mortgagor,  on  an  extension  of  the  time 
of  payment.  On  the  day  appointed,  the  defendant  P.  Stiles 
took  possession  of  one  of  the  horses,  and  demanded  the  other. 
The  mortgagor  tendered  the  amount  of  the  debt  and  interest  in 
bank  notes,  but  he  refused  to  take  it,  saying  he  did  not  take 
rags,  but  that  if  it  was  gold  he  would  not  take  it ;  that  it  was  too 
late,  and  that  he  had  sold  the  horses  to  his  brother  (the  co-de- 
fendant in  this  action),  and  he  then  took  possession  of  both 
horses.  A  day  or  two  afterwards  the  plaintiff  tendered  the 
amount  in  gold  to  both  defendants,  and  to  P.  Stiles  individually; 
and  it  being  refused,  deposited  it  in  bank  to  the  order  of  de- 
fendants. Some  eight  months  afterwards  the  bank  suspended  ; 
and  to  save  the  deposit,  the  plaintiff  took  from  the  bank  a  note 
of  a  third  party  for  it. 

The  circumstances  of  the  alleged  sale  were  such  that  the 
referee  held  it  collusive,  and  as  against  the  plaintiff  void. 

The  action  was  commenced  in  December,  1856,  a  few  days 
after  the  tender  had  been  made,  and  the  complaint  asked  that 
the  plaintiff  be  allowed  to  redeem,  but  did  not  demand  an  ac- 
counting for  or  payment  of  any  compensation,  for  the  use  of  the 
horses  after  the  tender. 

The  whole  action,  and  all  the  issues  therein,  were  referred  to 
a  sole  referee,  who  proceeded  with  the  trial,  and  in  March, 
1858,  made  a  report  to  the  effect  that  the  plaintiff  was  entitled 
to  redeem,  and  that  the  defendants  should  be  charged  with  the 
costs  of  the  action,  as  having  unreasonably  refused  to  allow  him 
to  redeem,  and  put  him  to  his  action  ;  and  he  directed  judgment 
for  the  plaintiff,  with  costs. 

In  April  following,  after  the  delivery  of  the  report,  the  plain- 
tiff, on  notice  at  special  term,  moved  for  and  obtained  an  order 
referring  it  back  to  the  referee,  "  to  take  proofs  and  account  of 
the  use  of  the  horses  mentioned  in  the  complaint,  since  the 
defendants  came  in  possession  of  them,  and  to  report  the  value 
of  such  use."  The  motion  was  founded  upon  an  affidavit  that 
the  referee  had  made  his  report,  and  that  it  appeared  on  the 
trial  that  the  defendants  had  had  possession  and  use  of  the 
property  of  which  redemption  was  sought,  and  that  the  referee 
had  charged  the  plaintiff  with  interest  on  the  mortgaged 
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debt,  but  had  not  charged  the  defendants  for  the  use  of  the 
property. 

The  referee  proceeded  under  this  second  order,  took  testimony, 
and  reported  the  value  of  the  use  of  the  property.  Judgment 
was  entered  up  for  the  plaintiff  upon  both  reports,  in  accordance 
with  their  conclusions.  The  defendants  now  appealed  from  this 
judgment  to  the  general  term. 

J.  P.  Faurot,  for  the  appellants. — I.  The  referee  erred  in 
deciding  that  the  sale  from  P.  to  S.  Stiles  was  collusive.  There 
could  be  no  collusion,  for  the  property  had  become  forfeited  ab- 
solutely by  the  default.  (9  Wend.,  80,  258  ;  12  II.,  61 ;  3  Den., 
33  ;  6  Barb.,  46.) 

II.  The  tender   could  not  revest  the   title  (3  Den.,  33  ;    12 
Wend.,  61) ;  nor  was  it  a  sufficient  tender.    (Kortright  a.  Cady, 
23  Barb.,  490.) 

III.  If  the  plaintiff  is  entitled  to  redeem,  it  is  a  mere  equity 
(see  Dane  a.  Mallory,  16  Bar!).,  50),  and  should  only  be  allowed 
on  payment  by  him  of  debt,  interest,  expenses,  and  costs  of  ac- 
tion.    (1  Paige,  48,  61T  ;  4  II.,  58,  526  ;    5  75.,  9  ;    3  Mad., 
255  ;  7  Yes.,  583  ;  2  Scho.  &  L.,  642  ;  1  Jac.  &  TF.,  197.)     And 
see  2  Story's  Eq.  Jur.,  §  1004  ;  3  Dan.  Ch.  Pr.,  1225,  1226. 

IY.  Even  if  allowed  to  redeem,  the  plaintiff  is  entitled  to 
nothing  for  the  use  of  the  property  ;  after  default,  he  had  no  right 
to  possession.  (16  Barl>.,  46.) 

Y.  The  defendant  S.  Stiles  cannot  be  charged  with  its  use,  for 
the  sale  to  him  is  treated  as  void. 

YI.  But  the  respondent  did  not  claim  any  compensation  for 
the  use  of  the  horses,  in  his  complaint.  It  was  not  insisted  on 
at  the  trial,  nor  was  it  part  of  the  issue  agreed  upon  between 
the  parties,  to  be  referred  to  the  said  referee,  and  the  order  ob- 
tained by  the  respondent,  to  have  the  referee  report  the  value 
of  their  use,  was  without  authority  and  void  ;  therefore,  the 
objections  taken  to  the  testimony,  as  to  the  value  of  the  use, 
on  the  grounds  stated  by  defendants  on  the  trial,  were  well 
taken. 

J,  0.  /Smith,  for  respondents. — I.  Although  a  mortgagee  of 
chattels  acquires  an  absolute  title  to  them  at  law,  on  a  default  of 
payment  at  the  day,  the  mortgagor  still  has  a  right  of  redemp- 
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tion  which  a  court  of  equity  will  enforce.  (2  Story^s  Eq. 
348,  §  1031  ;  21.,  349,  note  1,  and  cases  there  cited  ;  Charter  a. 
Stevens,  3  Den.,  33  ;  Hinman  a.  Judson,  13  Barb.,  629  ;  see 
also,  Dane  a.  Mallory,  16  2k.,  46,  50,  54.)  He  may  redeem 
after  the  law-day,  at  any  time  before  his  rights  are  foreclosed 
by  a  sale,  on  the  part  of  the  mortgagee.  And  reasonable  pre- 
vious notice  of  the  sale  to  the  mortgagor  is  indispensable.  (Hart 
a.  Ten  Eyck,  2  Johns.  Ch.,  62,  100,  and  cases  there  cited.)  And 
the  sale  must  be  bona  fide.  (2  Story's  Eq.  Jur.,  349,  §  1031, 
and  cases  cited  in  note  2.) 

II.  The  sale  to  Stephen  Stiles  was  void.   The  referee  has  found 
that  it  was  collusive  and  void,  and  the  tender  found  by  the  referee 
was  sufficient;  it  extinguished  the  mortgage,  and  entitled  the 
plaintiff  to  the  relief  asked  in  the  complaint. 

III.  The  plaintiff  is  entitled  to  costs.     1.  The  defendants  re- 
fused  the  plaintiff's  tender.     If  the  plaintiff  had  brought  his 
suit  without  first  making  a  sufficient  tender,  a  different  rule 
would  have  applied.     (Slee  a.  Manhattan  Company,  1  Paige, 
48,  51,  81,  and  cases  there  cited  ;  Brockway  a.  Wells,  lb.,  617; 
Vroorn  a.  Ditrnas,  4  lb.,  527  ;  Barton  a.  May,  3  Sandf.  Ch., 
450,  455-6.)     2.  There  was  a  fraudulent  combination  between 
the  defendants,  to  deprive  the  plaintiff  of  his  rights.     (Henry 
a.  Davis,  7  Johns.  Ch.,  40.) 

IV.  The  allowance  for  the  use  of  the  horses,  is  proper,  although 
not  demanded  in  the  complaint.     The  suit  was  commenced  a 
few  days  after  the  tender,  and  no  such  claim  existed  at  that  time. 
The  claim  is  for  the  use  since  the  commencement  of  the  suit. 
For  that  reason,  the  referee  properly  declined  to  consider  it 
under  the  first  order  of  reference.     The  manner  in  which  the 
value  of  use  was  ascertained  and   allowed  is,  in  all  respects, 
equitable  and  regular.     It  is  in  accordance  with  the  long-estab- 
lished practice  of  courts  of  chancery,  in  similar  suits,  respecting 
real  estate,  where  it  is  common  to  refer  to  a  master  to  take  an 
account  of  rents  and  profits  pendcnte  lite,  with  a  view  to  charg- 
ing them  to  the  mortgagee.     (Yroom  a.  Ditmas,  4  Paige,  526, 
536  ;  Barton  a.  May,  3  Sandf.  Ch.,  450,  456.) 

BY  THE  COURT.* — E.  DARWIX  SMITH,  J. — The  decision  of  the 
*  Present,  T.  R.  STRONG,  JOHNSON,  and  E.  D.  SMITH,  JJ. 
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referee,  that  the  mortgagor  was  entitled  to  redeem,  was  clearly 
right.  Though  the  mortgagee  has  the  legal  title,  and  the  law- 
day  has  passed  for  the  payment  of  the  money  specified  in  the 
mortgage,  yet,  until  foreclosure  or  sale,  the  right  of  redemption 
clearly  exists  in  equity.  If  the  mortgagee  sells  the  property, 
he  will  be  liable  to  refund  the  excess  over  the  mortgage  debt 
to  the  mortgagor.  (3  Den.,  33 ;  13  Barb.,  630  ;  2  Story's  Eq. 
Jur.,  §  1031.)  But  the  bill  to  redeem  must  be  brought  within  a 
reasonable  time.  (1  Ves.,  278  ;  2  Johns.  C~k.,  100.) 

No  error,  I  think,  was  committed  by  the  referee  on  the  trial 
or  decision  of  the  cause.  The  question  of  costs  was  within  his 
discretion,  and  I  think  it  was  rightly  disposed  of  by  him.  The 
entire  difficulty  in  the  case,  as  now  presented  to  the  court,  arises 
from  the  proceedings  subsequent  to  the  decision  and  report  of 
the  referee,  upon  the  merits.  The  whole  action,  and  all  the 
issues  therein,  were  referred  to  the  referee  for  trial.  He  tried 
the  cause  upon  the  issues  presented,  and  determined  that  the 
plaintiff  was  entitled  to  redeem,  and  ascertained  and  declared 
the  amount  he  should  pay  to  perfect  such  redemption,  and  de- 
cided that  the  plaintiff  should  recover  the  costs  of  the  suit,  and 
made,  and  signed,  and  delivered  his  report,  directing  final 
judgment.  This  terminated  the  jurisdiction  and  powers  of  the 
referee.* 

c  AYRAULT  a.  SACKETT  (Supreme  Court,  Seventh  District;  Special  Term,  June,  1858). 
Motion  that  the  referee  be  directed  to  report  for  defendant. 
The  facts  appear  in  the  opinion. 
/.  Wood,  Jr.,  for  the  motion. 
S.  Lord,  opposed. 

JOHNSON,  J. — In  Cleveland  a.  Hunter  (1  Wend.,  104),  after  the  parties  had  sub- 
mitted their  cause,  and  the  referees  had  retired,  they  called  the  parties  before 
them,  and  informed  them  that  they  were  desirous  to  hear  further  testimony  on  a 
question  on  which  they  were  in  doubt,  and  proposed  to  adjourn  to  a  future  day 
for  that  purpose.  The  plaintiff's  counsel  objected,  but  the  referees  adjourned  to 
another  day,  and  gave  the  plaintiff's  attorney  notice  that  they  would  proceed  on 
such  adjournment  day,  and  hear  further  proof.  On  motion  on  behalf  of  the  plain- 
tiff to  compel  the  referees  to  report  without  hearing  further  proof,  the  court  de- 
nied the  motion,  holding  that  the  referees  had  the  right,  after  the  cause  was 
submitted,  to  open  it  and  hear  further  evidence,  and  to  adjourn  for  that  purpose. 

In  Packer  a.  French  (Lai.  Supp.  to  Hill  &  D..  103).  after  the  cause  was  summed 
up,  and  submitted,  the  referee  intimated  an  opinion  adverse  to  the  plaintiff,  as  to 
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After  he  had  so  made  and  delivered  his  report,  the  plaintiff 
applied  to  the  court,  at  special  term,  upon  notice  and  upon  an 
affidavit,  simply  setting  out  that  the  referee  had  made  his  report, 


one  of  the  notes  on  which  the  action  was  brought.  The  plaintiff,  thereupon,  ap- 
plied to  the  referee  to  open  the  case  and  hear  further  evidence  on  the  subject. 
The  referee,  ascertaining  that  one  of  the  defendant's  witnesses  had  left,  declined 
to  open  the  case  for  further  evidence,  either  at  that  time  or  at  any  subsequent 
time,  on  the  sole  ground  that  he  had  no  power  to  do  so.  The  court,  on  motion, 
held  that  the  referee  had  power,  and  as  he  had  placed  his  decision  on  that  ground 
alone,  let  the  plaintiff  in  on  terms  to  give  further  evidence. 

In  Duguid  a.  Ogilvie  (1  Abbotts'  Pr,  R.,  145),  after  the  cause  had  been  submitted 
several  days,  the  referee,  on  his  own  motion,  opened  the  cause,  and  gave  notice 
to  the  parties  that  he  should  allow  the  plaintiff  to  give  further  evidence  as  to  the 
consideration  of  the  note.  The  defendant's  counsel  objected,  and  the  Common 
Pleas  of  New  York  held  that  the  referee  had  the  right  to  ope"n  the  cause,  and  hear 
further  evidence  under  such  circumstances. 

The  decisions  reported  go,  I  think,  to  this  extent,  that  the  case  is  within  the 
control  of  the  referee  until  his  decision  is  made,  and  the  report  is  filed,  or  at  least 
delivered  to  the  successful  party  for  that  purpose.  His  decision  is  not  made  until 
his  report  is  signed  and  delivered.  At  any  time  before  this  he  may  change,  or 
modify  it  to  any  extent,  in  conformity  with  his  better  judgment.  And  as  long  as 
he  has  control  of  the  cause  I  do  not  see  why  he  may  not  open  it  for  a  further 
hearing,  and  receive  evidence  upon  any  question  on  which  he  may  desire  new  or 
additional  light. 

The  only  objection  to  such  a  practice  is,  its  liability  to  abuse  in  the  hands  of 
easy  or  facile  referees,  after  parties  have  ascertained  at  what  particular  point  the 
stress  of  the  case  lies,  in  the  mind  of  the  referee.  There  is  no  reason  to  apre- 
hend  any  abuse  in  this  instance,  but  referees,  on  the  score  of  propriety,  should 
be  exceedingly  careful  not  to  expose  themselves  to  such  applications  from  either 
side,  by  advising  them  in  respect  to  their  conclusions  in  advance  of  the  delivery 
of  their  report.  Should  the  power  be  abused,  the  court  would  apply  a  remedy, 
after  the  report  should  be  made,  on  the  fact  of  such  abuse  being  shown.  In  this 
case  the  referee  certainly  had  not  decided  the  cause.  He  had,  however,  come  to 
a  conclusion  in  his  own  mind,  which  he  had  expressed  to  the  defendant's  counsel, 
and  which  he  had  committed  to  paper  in  the  form  of  an  opinion.  But  this 
opinion  was  not  binding  upon  him.  He  might  have  altered  it,  and  formed  and 
written  a  different  one  the  next  day,  had  his  judgment  so  dictated,  and  neither 
party  could  have  prevented  it. 

The  referee  having  the  power  to  open  the  cause  for  further  evidence,  the  court 
will  presume  that  he  has  exercised  it  prudently  and  discreetly,  until  the  contrary 
is  shown  in  a  regular  proceeding  to  set  aside  the  report  or  judgment. 

Motion  denied,  with  $10  costs  of  opposing. 

The  defendant  appealed  to  the  general  ternj,  where,  in  December,  1858,  the  order 
was  affirmed,  the  court  holding  that  until  the  signing  of  the  report  by  the  referee, 
and  notice  of  that  fact  to  the  party  entitled  to  the  report,  he  has  power  to  recon- 
sider the  case.  See  the  case  at  general  term  reported  17  How.  Pr.  R.,  507.  Com- 
pare also  Gale  a.  Gwiuits,  4  2b.,  253,  and  Dorlon  a.  Lewis,  9  lb.,  I. 
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and  that  it  appeared,  on  the  trial,  that  the  defendants  had  had 
the  possession  and  use  of  the  horses  named  in  the  complaint, 
since  the  action  was  commenced,  that  the  referee  had  charged 
the  plaintiff  with  interest  on  the  mortgage  debt,  but  had  not 
allowed  any  thing  or  provided  any  allowance  for  the  use  of  the 
horses,  and  obtained  an  order  referring  it  back  to  the  referee, 
to  take  an  account  of  the  reasonable  value  of  the  use  of  the 
horses  in  question,  from  the  time  of  the  commencement  of  the 
action. 

Snch  order  was  executed,  and  the  case  on  this  appeal  con- 
tains the  proceedings  and  evidence  upon  such  reference.  The 
referee  made  a  second  report,  in  pursuance  of  such  order,  and 
final  judgment  was  entered  up,  upon  his  direction  contained  in 
the  two  reports,  and  in  conformity  therewith. 

The  appeal  from  the  judgment  necessarily  brings  up  for  review 
the  whole  proceedings  before  the  referee,  and  every  thing  which 
has  entered  into  or  formed  part  of  the  judgment,  And  the  de- 
fendants' exceptions  are  sufficiently  broad  to  cover  all  the  ques- 
tions relating  to  such  proceedings. 

The  right  to  redeem  personal  property,  as  much  as  real  es- 
tate, carries  with  it  the  right  to  have  an  account  of  the  rents 
and  profits  of  the  mortgaged  property  while  the  mortgagee 
has  been  in  possession,  and  pending  the  litigation  up  to  the 
time  of  making  the  final  decree.  If  this  were  not  so,  this  right 
of  redemption  would,  in  most  cases,  prove  a  very  barren  right. 
The  claim  to  redeem  would  be,  in  many  cases,  entirely  defeated 
by  a  protracted  litigation,  if  the  law  were  otherwise.  (17  Ar. 
Y.  R.,  84.) 

The  right  to  have  such  an  accounting,  in  respect  to  the  rents 
and  profits  of  the  mortgaged  premises  or  property,  is  incident 
to  the  right  of  redemption,  and  is  part  of  the  relief  ordinarily 
given  in  such  cases.  It  was  within  the  scope  of  the  duties  of 
the  referee  to  take  such  an  accounting  before  the  making  the 
final  decree.  It  was  part  of  the  proceedings  pertaining  to  the 
trial  of  the  main  issues  before  him,  and  essential  to  enable  the 
referee  to  do  complete  justice  to  the  parties.  If  this  case  had 
been  tried  by  one  of  the  judges  of  this  court  at  special  term, 
I  think,  where  the  cause  had  so  far  proceeded  that  the  judge 
was  satisfied  that  the  plaintiff  was  entitled  to  redeem,  lie  would 
have  made  an  interlocutory  order  or  decree  to  that  effect,  and 
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referred  it  to  a  referee  to  take  and  state  an  account  of  the 
amount  due  the  mortgagor  upon  the  original  indebtedness,  and 
an  account  of  the  use  and  profits  of  the  property  since  the  mort- 
gagee took  possession  thereof.  On  the  coming  in  of  the  referee's 
report  upon  these  matters,  a  final  decree  or  judgment  would  have 
been  ordered.* 

The  difficulty  in  cases  like  the  present,  where  the  whole  issues 
are  referred  to  a  referee,  is  to  determine  the  manner  in  which  he 
should  proceed.  In  Palmer  a.  Palmer  (13  How.  Pr.  R.,  363), 
we  held  that  it  was  within  the  discretion  of  the  referee,  and 
within  his  powers  in  a  case  in  principle  like  this,  to  determine 
how  he  would  conduct  the  trial. 

In  that  case,  which  was  a  case  of  partnership,  I  suggested 
that  the  referee  might  make  a  special  or  separate  report  upon 

°  KENNEDY  a.  SHIMON  (New  York  Common  Pleas  ;  General  Term,  April,  1858). 
Appeal  from  an  order  of  reference. 

BY  THE  COURT. — HILTON,  J. — In  March,  1850,  as  appears  by  the  complaint,  the 
plaintiff  and  defendant  became  general  partners  in  contracting,  as  masons  and 
builders,  and  which  partnership  the  plaintiff  now  asks  to  have  dissolved  for 
reasons  stated,  and  that  an  accounting  shall  be  had  and  taken  of  the  joint  affairs 
and  business,  under  the  direction  of  the  court. 

The  defendant  having  answered,  the  court  at  special  term  ordered  that  the 
issues  in  the  action  be  referred  to  a  referee  to  hear  and  determine  the  same. 

From  this  order  the  defendant  appeals,  and  insists,  that  because  in  his  answer 
he  alleges  "  that  at  or  about  the  1st  day  of  January,  1852,  the  copartnership  ac- 
counts of  Kennedy  &  Shilton,  as  between  the  two  partners,  were  adjusted  and 
settled,  and  since  that  they  have  not  taken  any  new  contracts,"  the  issue  thus 
presented  must  be  first  tried  and  determined  before  an  accounting  can  be  ordered, 
or  a  reference  had  for  the  purpose  of  taking  the  account  between  the  partners. 

This,  however,  is  a  mistaken  view  of  the  effect  of  such  an  averment,  because, 
conceding  the  fact  to  be  as  alleged,  still  the  plaintiff  would  be  entitled  to  have 
an  accounting  ordered  from  the  time  the  accounts  were  so  settled  and  adjusted. 

The  case  is  clearly  one  which  the  court  at  special  term  was  authorized  to  refer, 
and  it  rested  with  the  discretion  of  the  court  to  grant  or  withhold  the  reference. 
(Code,  §  271.) 

Such  an  order  does  not  involve  the  merits  of  the  action,  nor  affect  a  substantial 
right,  and  there  is  no  authority  for  its  review  upon  appeal  when  it  is  made  in  a 
case  like  the  present.  (Code,  §  349  ;  Dean  a.  Empire  State  Mutual  Insurance 
Company,  9  How.  Pr.  R.,  69  ;  Bryan  a.  Brennan,  7  lb.,  359  ;  Tallman  a.  Hinman, 
10  lb.,  89.) 

Appeal  dismissed,  with  costs. 

That  such  an  order  is  not  appealable,  see  also  Smith  a.  Dodd,  3  E.  D.  Smith' i 
C.  P.  R.,  348  ;  Gray  a.  Fox,  1  Code,  R.  Jf.  S.,  334. 
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the  main  issue  before  taking  the  account.  In  this  case,  when 
he  had  determined  that  the  plaintiff  was  entitled  to  redeem,  I 
think  he  might  have  announced  it,  and  that  it  would  have  been 
proper  practice  for  him  to  have  done  so,  and  then,  upon  proper 
notice  to  the  parties,  to  have  proceeded  to  take  the  account  in 
regard  to  the  use  and  profits  of  the  horses,  and  report  what  was 
due  plaintiff,  and  determine  upon  the  whole  account  what  was 
justly  and  equitably  due  to  the  defendants,  or  to  either  of  them 
upon  such  redemption,  over  and  above  a  just  allowance  for  the 
use  of  the  horses.  It  does  not  appear  that  the  referee  was  asked 
to  take  any  such  account.  The  plaintiff,  I  think,  should  have 
offered  this  proof,  and,  if  the  referee  had  refused  to  take  it,  it 
would  have  been  a  good  ground  of  exception. 

Not  having  made  any  such  offer  or  request,  and  having  gone 
through  with  the  trial,  and  taken  the  referee's  report  upon  the 
issues  referred,  I  do  not  see  any  way  in  which  the  question  can 
regularly  be  raised,  except  upon  an  .application  for  a  new  trial. 
The  report  of  the  referee  upon  the  whole  case  stands  as  the 
judgment  of  the  court.  It  must  be  reviewed  upon  exceptions, 
like  any  decision  of  the  court,  at  the  circuit  or  special  term,  on 
the  trial  of  a  cause.  The  court,  doubtless,  had  the  power  to 
set  it  aside  for  any  irregularity,  or  to  open  the  case  for  retrial 
before  the  referee,  on  the  ground  of  surprise,  mistake,  or  newly- 
discovered  evidence.  This  is  the  only  mode  in  which  the  omis- 
sion of  the  referee,  to  take  the  account  of  the  use  and  value  of 
the  horses,  can  now  be  rectified.  The  order  of  the  court,  re- 
ferring it  back  to  the  referee  to  take  such  an  account,  I  think, 
was  an  irregularity.  The  whole  case  must  be  opened  for  retrial 
before  the  referee,  upon  a  proper  proceeding,  on  application  to 
the  court  for  that  purpose.  If  the  plaintiff  seeks  to  remedy  the 
omission  of  the  referee  to  take  an  account  of  the  profits,  &c.,  before 
the  making  of  his  original  report,  I  can  see  no  warrant  for  the 
course  of  proceeding  adopted  in  this  case,  and  think  that  the 
judgment  should  be  reversed,  and  all  proceedings,  since  the 
original  report  of  the  referee,  made  on  the  29th  of  March,  1858, 
without  prejudice  to  the  rights  of  the  plaintiff,  to  make  such 
application  to  the  court  for  relief  as  he  may  be  advised.  The 
question  of  costs  should  be  also  reserved,  to  be  disposed  of  by 
the  court  upon  any  such  application,  if  one  is  made. 

Judgment  reversed. 
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NASH  a.  McCAULEY. 

New  York  Common  Pleas ;  Special  Term,  May,  1858. 
PLEADING. — STATEMENT  OF  CAUSE  OF  ACTION. — REPETITION. 

Under  section  142  of  the  Code — requiring  facts  to  be  stated  without  repetition — 
it  is  not  allowable  to  state  one  and  the  same  claim  in  two  different  forms  as 
separate  causes  of  action.* 

Application  by  plaintiff  for  leave  to  amend  the  complaint. 
The  facts  are  stated  in  the  opinion. 

HILTON,  J. — The  plaintiff  brought  this  action  for  the  value  of 
a  sorrel  mare,  alleged  to  have  been  sold  and  delivered  by  him 
to  the  defendant  for  the  price  of  $92. 

He  now  desires  to  amend  the  complaint  by  adding  as  a  second 
cause  of  action  that  the  defendant  is  indebted  to  him  in  $92  for 
money  had  and  received  to  his  use. 

It  is  not  claimed  that  the  defendant  owes  him  more  than  $92, 
and  although  the  pleadings  are  verified,  he  appears  unable  to 
determine  upon  which  ground  he  may  ultimately  be  entitled  to 
recover. 

Before  the  commencement  of  this  action,  the  defendant  had 
sued  the  plaintiff  in  the  Superior  Court,  in  an  action  on  con- 
tract, wherein  the  plaintiff  here  might  have  set  up  this  demand 


*  HEPBURN  a.  BABCOCK  (New  York  Superior  Court;  Special  Term,  1858). — 
Motion  to  strike  out  one  of  two  statements  of  a  cause  of  action. 

BOSWORTH,  Ch.  J. — A  complaint  must  contain  a  plain  and  concise  statement  of 
the  facts  constituting  a  cause  of  action.  If  it  contains  but  one  cause  of  action 
there  can  be  but  one  statement  of  it.  When  no  necessity  is  shown  for  stating  in 
form  several  causes  of  action,  all  but  one  will  be  stricken  out.  This  complaint 
contains  two,  and  the  first  will  be  stricken  out  unless  the  plaintiff  elects  to  retain 
that,  or  to  amend  so  as  to  make  but  one  statement.  He  may  do  either  on  payment 
of  $7,  costs  of  this  motion. 
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as  a  defence,  or  counter-claim,  and  thus  litigated  all  the  matters 
in  difference  between  them  in  one  action.  (Code,  §  150.) 

Such  a  course  would  have  been  in  accordance  with  the  spirit 
and  the  policy  of  the  law,  and  if  the  plaintiff,  as  defendant  in 
that  court,  had  been  unable  to  specify  in  his  answer  the  distinct 
ground  upon  which  his  counter-claim  rested,  no  doubt  upon  a 
proper  application  he  would  have  been  permitted  to  so  state  his 
defence  as  not  to  prejudice  him  at  the  trial,  should  the  evidence 
show  him  to  have  a  valid  claim. 

But  he  has  elected  to  bring  an  unnecessary  action,  and  con- 
sequently should  be  held  to  greater  strictness  than  he  otherwise 
would  be. 

Courts  do  not  look  with  favor  upon  useless  litigation,  and 
were  there  no  other  reason,  this  alone  would  be  sufficient  for 
refusing  permission  to  make  the  proposed  amendment. 

But  a  conclusive  answer  to  the  motion  is,  that  to  allow  it 
would  be  a  violation  of  section  142  of  the  Code,  which  requires 
the  facts  constituting  the  cause  of  action  to  be  stated  without 
repetition.  (Allen  a.  Patterson,  3  Seld.,  476.) 

Motion  denied. 


McGUIN  a.  CACE. 

New  York  Common  Pleas  ;  General  Term,  June,  1859. 
MOTION  FOE  LEAVE  TO  ANSWER. — OPENING  DEFAULT. — APPEAL. 

The  defendant  by  reason  of  an  irregularity  in  the  service  of  an  order  giving  him 
more  time  to  answer,  suffered  his  time  to  elapse  without  answering.  He  then 
moved  before  judgment  was  entered  against  him  for  leave  to  answer. 

Held,  1.  That  his  application  showing  substantial  matter  of  defence  should 
be  granted. 

2.  That  an  order  denying  the  motion  was  appealable  without  a  certificate  of 
the  judge,  under  rule  of  2'2d  March,  1851. 

Where  defendant  shows  that  he  has  substantial  matter  of  defence,  his  rights  should 
not  be  summarily  disposed  of  by  denying  a  motion  to  be  relieved  from  an  irregu- 
larity. 
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Appeal  from  an  order  at  special  terra  denying  defendant's 
motion  for  leave  to  answer. 

The  facts  are  stated  in  the  opinion. 

BY  THE  COURT. — HILTON,  J. — The  defendants  appealed  from 
an  order  made  at  special  term,  denying  their  motion  for  leave  to 
serve  an  answer. 

It  appears  that  before  the  time  for  answering  the  complaint 
expired,  the  defendants,  upon  a  proper  affidavit,  obtained  from 
one  of  the  judges  of  this  court  an  order  extending  the  time  to 
answer  twenty  days. 

The  order  was  duly  served  on  March  21,  1859,  the  day  of  its 
date,  upon  the  plaintiff's  attorney,  but  the  service  was  not  ac- 
companied with  the  affidavit  on  which  it  was  granted.  It  was 
for  this  reason  disregarded  (Code,  §  405),  and  notice  of  taxation 
was  given  of  the  plaintiff's  costs,  evidently  preparatory  to  enter- 
ing the  judgment. 

Three  days  after  the  order  was  thus  served,  the  defendants 
served  a  copy  of  the  affidavit,  but  subsequently,  fearing  the 
plaintiff'  would  disregard  the  order  and  enter  judgment,  they 
applied  for  leave  to  serve  an  answer,  thus  treating  the  cause  as 
one  where  the  time  to  answer  had  expired,  but  no  judgment 
entered. 

The  affidavits  presented  upon  the  motion  show  that  the  plain- 
tiff, as  assignee  of  one  McGuin,  sues  to  recover  from  the  defend- 
ants, who  are  brokers,  the  balance  due  upon  the  sale  by  McGnin 
to  them  of  certain  improvement  certificates  of  the  city  of  Ho- 
boken,  which  were  issued  by  that  city  to  McGuin,  under  a 
mistake,  and  were  received  by  him  with  a  full  knowledge  that 
he  was  in  no  way  entitled  to  them  ;  or,  to  state  the  facts  with 
more  distinctness,  McGuin  had  done  work  for  the  city,  for  which 
he  had  been  paid  on  account  from  time  to  time  as  the  work  pro- 
gressed ;  when  it  was  finished  he  presented  a  statement  of  the 
whole  work  done,  for  which  he  was  paid  by  the  officers  of  the 
city  the  full  contract  price,  they  omitting  by  mistake  to  deduct 
the  sums  thus  previously  paid  on  account. 

Some  months  after,  on  discovering  the  mistake,  they  applied 
to  McGuin  to  return  the  certificates  which  he  thus  improperly 
received.  He  then  made  no  claim  that  he  was  entitled  to  them, 
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and  promised  to  arrange  the  matter.  This  he  neglected  to  do, 
but  on  the  contrary  thereafter  transferred  to  the  plaintiff  the 
balance  remaining  due  from  the  sale  of  the  certificates  to  the 
defendants. 

The  city  of  Hoboken  has  given  notice  to  the  defendants  that 
they  will  not  pay  the  certificates  thus  obtained,  and  a  notice  has 
been  published  in  the  newspapers  to  the  eifect  that,  as  the  certi- 
ficates were  issued  through  mistake  and  without  consideration, 
they  would  not  be  paid,  and  cautioning  the  public  against  ne- 
gotiating or  purchasing  them. 

It  is  alleged  that  the  plaintiff,  at  the  time  he  accepted  the 
assignment  of  the  claim  for  which  this  action  is  brought,  had  a 
full  knowledge  of  all  these  facts. 

o 

Upon  these  circumstances,  which,  if  proved  at  the  trial,  it 
would  seem  sufficient  to  constitute  a  valid  defence  to  this  action, 
being  shown  by  affidavits,  I  think  the  judge  at  special  term 
erred  in  refusing  the  defendants  leave  to  answer ;  thus  in  effect 
determining  the  action,  and  preventing  a  judgment  from  which 
an  appeal  might  be  taken.  (Code,  §  349,  subd.  4.) 

This  was  not  a  case  where  a  party  was  asking  to  have  a  judg- 
ment vacated,  and  that  he  be  let  in  to  defend  on  the  merits,  the 
determination  of  which  application  might  rest  in  in  some  de- 
gree in  the  discretion  of  the  judge,  and  therefore  might  not  be 
reversible  on  appeal,  without  a  certificate  under  the  rule  of 
March  22,  1857;  but  it  was  the  ordinary  case  of  a  party  com- 
mitting an  irregularity  in  the  service  of  a  paper,  and  against 
which  he  was  entitled  to  be  relieved,  upon  such  terms,  however, 
as  would  be  proper  under  the  circumstances.  (Quick  a.  Merrill, 
3  Cai.,  133  ;  Bandir  a.  Cavill,  4  Cow.,  60.) 

It  has  long  been  the  settled  practice  of  these  courts  to  set  aside 
the  default,  on  the  defendant  swearing  to  merits  and  paying 
costs  (Davenport  a.  Ferris,  6  Johns.,  61  ;  Tallmadge  a.  Sack- 
holm,  14  II.,  342);  and  in  Ilandford  a.  McXair  (2  Wend., 
286),  the  court  went  so  far  as  to  hold  that,  upon  a  motion  to 
open  a  default,  the  ordinary  affidavit  of  merits  could  not  be 
contradicted.  Here  there  is  not  only  the  usual  affidavit  of 
merits  presented,  but  the  additional  circumstances  are  shown, 
which,  if  uncontradicted,  clearly  make  out  a  substantial  de- 
fence. 

The  order  appealed  from  should  be  reversed,  and  permission 
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given  to  the  defendants  to  answer  upon  the  payment  to  the 
plaintiff  of  $10  costs  of  the  motion  at  special  term. 

DALY,  F.  J. — I  did  not  fully  understand  this  case  when  the 
motion  was  made  for  leave  to  put  in  an  answer.  Upon  reading 
the  affidavits  now,  I  find  that  there  is  sufficient  in  the  conduct 
of  McGuin  to  support  the  allegation  that  he  obtained  the  certi- 
ficates fraud ul eritly.  The  great  excess  over  the  amount  due  him, 
which  was  $3519,  for  which  he  received  certificates  for  $8909, 
or  $5390  more  than  he  was  entitled  to,  his  haste  to  get  the  sig- 
nature of  the  mayor,  his  subsequent  recognition  of  the  fact  that 
he  had  been  overpaid,  and  his  promises  to  go  over  to  Iloboken 
and  arrange  the  matter,  which  he  never  kept,  are  circumstances 
from  which  it  may  be  inferred  that  he  disposed  of  the  certifi- 
cates to  the  defendants  with  a  knowledge  that  he  was  not  en- 
titled to  $5390  of  the  amount  they  represented  ;  and  that  in 
the  sale  of  them  to  the  defendants  he  dishonestly  concealed  the 
facts  which,  if  disclosed,  would  have  enabled  the  defendants  to 
know  that  what  they  were  purchasing  was  improperly  obtained 
by  McGuin  from  the  Corporation  of  Hoboken.  There  may  be 
some  difficulty  in  the  defendants'  setting  up  a  defence,  unless 
the  Iloboken  'Corpoi^tion  are  made  parties  ;  but  I  quite  agree 
with  Judge  Hilton  that  the  defendants'  rights  should  not  be 
summarily  disposed  of  upon  a  motion  like  this.  There  is  quite 
enough  in  the  affidavits  to  show  a  dishonest  attempt  on  the  part 
of  McGuin  and  his  assignee,  who  is  alleged  to  have  knowledge 

o  '  <TJ  O 

of  the  fact,  to  obtain,  either  from  the  defendants  or  the  Corpora- 
tion of  Hoboken,  a  large  sum  of  money  to  which  they  know  they 
have  no  claim. 
Order  reversed. 
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McCAETHT  a.  PEAKE. 

Supreme  Court,  First  District ;  At  Chambers,  September,  1859. 

JURISDICTION. — ANOTHER  ACTION  PENDING. — COMMENCEMENT  OF 

ACTION. 

If  two  actions  between  the  same  parties  and  upon  the  same  subject-matter  are 
brought  in  two  different  courts,  the  court  which  first  acquires  jurisdiction  of  the 
case  should  dispose  of  the  whole. 

The  court  which  was  not  the  first  to  acquire  jurisdiction,  should,  on  motion,  restrain 
further  proceedings  in  the  action  before  it,  until 

The  allowance  of  a  provisional  remedy, — e.  g.,  the  granting  of  an  injunction  with- 
out notice — is  an  exercise  of  jurisdiction  within  this  rule. 

It  seems,  that  it  is  only  in  exceptional  cases  that  a  receiver  should  be  appointed 
without  notice,  and  before  service  of  summons. 

A  receiver  appointed  in  an  action  commenced  when  a  former  action  between  the 
same  parties,  and  on  the  same  suT  ject-matter,  was  pending  in  another  court,  ex- 
pended moneys  in  the  matter  of  the  receivership. 

Held,  on  granting  a  motion  to  stay  proceedings,  and  to  vacate  the  order  for 
his  appointment,  that  it  should  be  done  on  condition  that  his  expenses  and  com- 
pensation be  paid  by  the  moving  party. 

Motion  to  set  aside  a  provisional  remedy,  and  restrain  further 
proceedings. 

The  parties  to  this  action  were  partners,  and  on  the  12th  of 
September,  1859,  Peake,  the  defendant  in  the  present  action, 
declared  the  partnership  dissolved,  and  claimed  the  right,  under 
the  articles  of  copartnership,  of  closing  up  the  aifairs  of  the 
firm.  On  the  fourteenth  day  of  the  same  month  he  brought  an 
action  in  the  New  York  Superior  Court  against  McCarthy  for 
the  purpose  of  restraining  him  from  any  interference  with  the 
partnership  property.  He  obtained  on  the  fourteenth  a  tempo- 
rary injunction  in  that  action,  which,  together  with  the  summons 
in  the  action,  were  served  on  McCarthy  on  the  next  day,  the 
fifteenth,  at  about  three  o'clock  in  the  afternoon. 

McCarthy,  on  the  same  day,  the  fifteenth,  commenced  the 
present  action  against  Peake,  for  the  purpose  also  of  closing  the 
partnership  affairs,  and  obtained,  without  notice,  an  injunction 
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and  an  order  appointing  a  receiver  of  the  partnership  property. 
The  receiver  accordingly  took  possession,  and  afterwards  on  the 
same  day,  at  about  eight  o'clock  in  the  evening,  the  injunction 
and  order  for  a  receiver  in  this  action  were  served  on  the  defend- 
ant Peake. 

The  latter  now  moved  in  this  action  for  an  order  vacating  the 
injunction  and  order  for  a  receiver,  and  staying  the  plaintiff's 
proceedings. 

Samuel  J.  Glassey,  for  the  motion. 
J.  D.  Cozzens,  opposed. 

INGRAHAM,  J. — The  parties  to  this  action  were  partners.  In 
consequence  of  differences  between  them,  each  party  commenced 
proceedings  to  close  up  the  partnership,  and  to  enjoin  his  part- 
ner from  interfering  with  the  partnership  effects.  Peake  com- 
menced proceedings  in  the  Superior  Court  and  McCarthy  in  this 
court.  In  the  Superior  Court  a  temporary  injunction  was  granted 
on  the  14th  September,  which,  with  the  summons,  was  served  on 
McCarthy  on  the  15th  inst.,  about  3  p.  M.  In  this  court  McCar- 
thy commenced  his  action  and  obtained  on  an  exparte  applica- 
tion an  injunction  and  an  order  for  a  receiver,  and  the  receiver 
took  possession  of  the  property  on  the  15th  September,  and 
afterwards,  about  8  o'clock  of  the  same  day,  the  process  in  the 
action  and  injunction  were  served  on  the  defendant.  A  motion 
is  now  made  to  set  aside  the  injunction  in  this  case,  and  to  re- 
strain further  proceedings  therein,  mainly  upon  the  grounds  that 
the  Superior  Court  had  obtained  jurisdiction  of  the  parties  and 
subject-matter  before  the  application  to  this  court,  and  that  the 
appointment  of  a  receiver  on  an  exparte  application  before  ser- 
vice of  the  summons  was  irregular. 

The  subject  of  the  action,  viz.  :  the  partnership  effects,  and 
the  parties,  viz. :  the  two  partners,  are  the  same  in  both  actions, 
and  under  the  decisions  which  have  repeatedly  been  made  in 
this  court  and  the  Superior  Court,  the  court  which  first  acquires 
jurisdiction  of  the  case  should  dispose  of  the  whole  matter;  and 
after  such  jurisdiction  is  obtained,  any  other  court  in  which  sub- 
sequent proceedings  are  taken  for  the  same  purpose  should,  as 
well  from  feelings  of  amity,  as  from  a  desire  to  avoid  a  conflict 
of  jurisdiction,  restrain  the  further  prosecution  of  the  second 
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action.  This  rule,  however,  is  not  to  be  extended  beyond  the 
subject-matter  of  both  actions,  and  would  not  apply  where  other 
parties  were  made  litigants. 

The  question  then  in  this  case  is,  which  court  first  obtained 
jurisdiction  of  the  case. 

By  section  139  of  the  Code  it  is  provided  that  the  court  is 
deemed  to  have  acquired  jurisdiction,  and  to  have  control  of  all 
the  subsequent  proceedings  from  the  time  of  the  service  of  the 
summons  or  the  allowance  of  a  provisional  remedy.  In  the  case 
of  issuing  an  attachment  against  a  non-resident  debtor,  it  has 
been  held  that  such  jurisdiction  was  obtained  at  the  time  the 
attachment  was  issued.  In  either  case,  whether  the  allowance 
of  the  injunction  or  the  service  of  the  summons  is  to  be  con- 
sidered as  conferring  jurisdiction,  it  is  clear  that  the  action  in 
the  Superior  Court  has  the  priority.  The  injunction  there  was 
granted  on  the  14th,  and  in  this  court  on  the  loth  September. 
The  summons  in  the  action  in  that  court  was  served  about  three 
o'clock  on  the  loth,  while  the  summons  in  the  action  in  this 
court  were  served  about  eight  o'clock  of  the  same  day.  The 
appointment  of  a  receiver  was  of  no  more  weight  than  the  al- 
lowance of  the  injunction.  Both  were  provisional  remedies, 
and  either  would  give  jurisdiction  of  the  case  to  the  court  in 
which  the  action  was  brought.  In  the  present  case  it  may  well 
be  doubted  whether  the  appointment  of  a  receiver  before  ser- 
vice of  the  summons  and  without  notice  to  the  defendant,  could 
be  sustained.  There  are  cases  of  a  peculiar  character  where 
such  an  order  may  be  made,  but  the  cases  are  of  such  a  nature 
as  to  require  immediate  action,  such  as  those  in  which  the  party 
to  be  restrained  is  an  idiot  or  lunatic,  or  where  for  any  cause  the 
immediate  action  of  the  court  is  required  to  save  the  property 
from  destruction  ;  but  where  an  injunction  is  ample  to  protect 
the  property  from  loss  until  a  motion  can  be  made  for  a  re- 
ceiver, it  is  manifestly  improper  to  deprive  a  partner  of  the 
possession  of  partnership  property  without  notice,  and  even 
without  being  served  with  a  summons. 

As  I  am  of  the  opinion  that  the  Superior  Court  had  jurisdic- 
tion of  this  matter  before  any  proceedings  were  taken  in  this 
court,  this  motion  must  be  granted.  The  motion  for  a  receiver 
and  for  an  injunction  by  the  court  can  be  obtained  by  the  de- 
fendant from  that  court  on  putting  in  his  answer  as  well  as  in 
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this  court,  and  the  interests  of  both  parties  can  be  much  better 
protected  by  either  court  in  one  action  than  by  cross-suits  be- 
tween the  same  parties,  necessarily  tending  to  produce  a  conflict 
of  jurisdiction  between  the  two  courts. 

As  the  receiver  has  expended  money  in  protecting  their 
property,  and  for  other  purposes  connected  with  it,  by  order  of 
the  court,  it  is  proper  that  he  should  be  paid,  and  the  motion  is 
granted  on  condition  that  the  defendant  pay  his  expenses  and 
compensation  for  the  services  rendered.  The  costs  of  this  mo- 
tion to  abide  event. 

Order  accordingly.* 


°  McCarthy,  the  defendant  in  the  action  in  the  New  York  Superior  Court,  then 
moved  in  that  action  for  the  appointment  of  a  receiver,  and  for  a  dissolution  of 
the  injunction.  The  motion  was  decided  at  special  term  in  October,  and  the  fol- 
lowing opinion  rendered  : 

BOSWORTH,  Ch.  J.- — Both  parties  seek  a  dissolution  of  the  partnership,  and  agree 
in  the  position  that  the  effects  of  the  firm  will  not  pay  its  debts  unless  there  be 
good  management  in  closing  its  affairs,  and  perhaps  not  even  then. 

There  is  such  a  conflict  in  the  affidavits  of  the  parties  in  respect  to  almost 
every  matter  averred  by  them,  that  it  is  impossible  to  reach  a  satisfactory  con- 
clusion as  to  the  truth  of  the  matters  in  respect  to  which  they  differ,  through  the 
means  presented  by  the  papers  before  me. 

If  all  the  allegations  made  against  the  plaintiff  as  to  a  misappropriation  of 
portions  of  the  funds  received  for  the  firm's  use  had  been  fully  answered,  I  should 
feel  at  liberty  to  do  in  this  case  as  was  done  in  Blakessey  a.  Dufour  (19  Eng.  L.  Sf 
Hg.,  76  and  78,  note  1),  or  appoint  the  plaintiff  a  receiver  without  salary,  on  his 
giving  proper  security.  Presumptively,  it  would  be  for  the  interest  of  the  par- 
ties to  have  the  affairs  of  the  firm  closed  by  a  receiver  who  is  familiar  with  them, 
and  is  conversant  with  the  business  of  the  firm,  and  personally  competent  to 
transact  it.  Such  a  receiver  would  close  it  to  most  advantage,  and  being  closed 
by  a  receiver  neither  party  can  gain  preferences,  nor  create  embarrassments  by 
attempting  to  do  so,  and  the  good-will  of  the  business  may  be  made  to  produce 
something  for  creditors  and  the  parties. 

But  as  the  allegations  in  relation  to  the  misappropriation  of  the  moneys  received 
are  not  answered  by  the  plaintiff,  the  only  course  likely  to  protect  best  the  inter- 
ests of  the  parties  and  of  creditors,  is  to  refer  it  to  a  referee  to  appoint  a  receiver 
and  determine  the  proper  amount  of  security  to  be  taken,  and  to  approve  of 
sureties  who  may  be  offered,  and  shall  be  proved  to  his  satisfaction  to  be  suffi- 
cient. The  parties  must  appear  before  the  referee  on  two  days'  notice  of  the  time 
and  place  of  the  hearing,  to  be  fixed  by  him,  and  thenceforth  from  time  to  time. 
as  he  shall  appoint,  until  matter  of  such  reference  be  concluded.  The  injunctions 
now  issued  are  to  be  continued  in  force,  except  that  work  heretofore  contracted 
to  be  furnished  by  the  firm,  when  in  a  condition  to  be  delivered,  so  as  to  satisfy 
such  contracts,  may  be  delivered  by  the  plaintiff,  and  he  may  receive  the  price 
agreed  to  be  paid  therefor,  and  may  pay  out  of  the  same  the  amount  justly  due 
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CONNECTICUT  BANK  a.  SMITH. 

Supreme  Court,  First  District ;  Special  Term,  June,  1859. 

PLEADING. — COMPLAINT. — AVERMENT  OF  PLAINTIFF'S  INCORPORA- 
TION. — DEMURRER. 

The  complaint  of  &  foreign  corporation  must  plead  the  fact  of  its  incorporation, 
except  in  the  case  where  the  defendants  are  estopped  from  denying  the  in- 
corporation; as,  by  having  contracted  with  the  corporation  by  their  corporate 
name. 

The  plaintiffs  sued  as  the  President,  Directors,  and  Company  of  the  Connecticut 
Bank,  claiming  to  recover  as  indorsees  of  notes  made  by  the  plaintiffs,  but  did 
not  aver  that  they  were  a  corporation. 

Held,  on  demurrer,  that  the  complaint  was  insufficient.* 

The  demurrer  specified  as  the  ground  of  demurrer,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  among  other  things,  in 
that  it  did  not  show  the  plaintiffs'  capacity  to  sue. 

Held,  that  although  the  latter  objection  was  not  properly  a  specification  of  a 
particular,  falling  under  the  general  objection  that  the  complaint  did  not  state 
facts  sufficient,  but  should  have  been  assigned  as  a  distinct  ground  of  demurrer, 
the  error  should  be  disregarded. 

A  complaint  on  a  promissory  note  in  an  action  by  indorsees  agninst  maker,  which 
sets  forth  the  indorsement  by  which  the  plaintiffs  became  holders  of  the  note, 
need  not  also  allege  that  they  are  holders  and  owners  of  it. 

A  complaint  in  such  case  which  sufficiently  alleges  the  making  of  the  note,  de- 
livery, indorsement,  and  non-payment,  need  not  also  allege  that  the  defendants 
are  indebted  on  it  to  the  plaintiff. 

for  rent  of  the  premises  occupied  by  the  firm,  and  upon  the  chattel  mortgage 
mentioned  in  the  pleadings,  and  upon  judgments  against  the  firm,  on  which  exe- 
cutions have  been  issued  and  levied  on  the  firm's  property. 

In  all  other  respects  they  are  to  be  continued  in  force  until  the  further  order  of 
the  court.  William  H.  Ellis,  Esq.,  is  appointed  a  referee,  and  the  plaintiff  is  at 
liberty  to  propose  himself  to  act  as  a  receiver,  without  salary.  An  order  will  be 
drawn  in  conformity  with  these  views. 

The  order  of  reference  further  directs  the  referee  to  inquire  into  and  report 
what  business,  if  any,  the  receiver  should  be  permitted  to  prosecute  or  finish,  and 
the  referee's  reason  therefor  ;  and  the  referee  is  to  be  at  liberty  to  report  separately 
in  respect  to  the  appointment  of  a  receiver,  and  in  respect  to  the  business  of  the 
firm  which  the  receiver  should  be  permitted  to  prosecute  or  finish. 

Order  accordingly. 

*  Compare  Kennedy  a.  C'otton,  2S  Barb.,  59. 
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Demurrer  to  complaint. 

This  was  an  action  against  the  defendants  as  makers  of  certain 
promissory  notes  of  which  the  plaintiffs  were  indorsees. 

The  title  of  the  complaint,  and  its  statement  of  the  first  cause 
of  action  were  as  follows  : 

SUPREME  COURT,  CITY  AND  COUNTY  OF  NEW  YORK. 


The  President,  Directors,  and  Company 
of  the  Connecticut  Bank 

a, 

A.  Freeman  Smith,  Isaac  Yan  Cleef, 
and  S.  Pettit. 


The  plaintiffs,  by  Miller,  Peet  &  Nichols,  their  attorneys, 
make  this  complaint,  and  charge  that  the  defendants,  on  or 
about  the  16th  day  of  September,  1858,  made  their  joint  and 
several  promissory  notes,  dated  the  day  and  year  aforesaid, 
whereby  they  promised  to  pay  to  the  order  of  J.  G.  Beckwith, 
six  months  after  date,  one  thousand  dollars,  with  interest  after 
three  months,  at  the  Bank  of  North  America,  New  York  city ; 
that  said  J.  G.  Beckwith  duly  indorsed  the  same  to  these 
plaintiffs. 

That  the  defendants  have  not  paid  the  same,  or  any  part 
thereof,  although  when  the  same  became  due,  it  was  duly  pre- 
sented for  payment  at  said  Bank  of  North  America,  and  pay- 
ment demanded  and  refused,  and  the  same  was  protested  for 
non-payment. 

The  other  causes  of  action  were  stated  in  a  similar  manner. 
There  was  no  other  averment  respecting  the  plaintiffs,  and  no 
description  of  them,  except  that  contained  in  the  title  of  the 
cause. 

The  defendants  demurred.    The  demurrer  was  as  follows  : 
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SUPEEME  COURT,  CITY  AND  COUNTY  OF  K"EW  YORK. 


The  President,  Directors,  and  Company 
of  the  Connecticut  Bank 

a. 

A.  Freeman  Smith,  Isaac  Van  Cleef, 
and  S.  Pettit. 


A.  Freeman  Smith,  Isaac  Van  Cleef,  and  Skidmore  Pettit, 
the  defendants  in  the  above-entitled  action  demur  to  the  com- 
plaint herein,  on  the  ground  appearing  on  the  face  thereof,  that 
it  does  not  present  facts  sufficient  to  constitute  a  cause  of  action, 
in  that, 

1.  It  does  not  state  that  the  said  Connecticut  Bank  is  a  corpo- 
rate or  legally  constituted  body,  and  legally  entitled  to  bring  an 
action,  either  in  the  name  of  its  president,  directors,  and  com- 
pany, or  in  any  other  manner. 

2.  It  does  not  state  that  the  plaintiffs  are  the  lawful  and  bona 
fide  owners  and  holders  of  the  said  notes,  or  either  of  them,  or 
that  they  ever  paid  value  for  the  same. 

3.  It  does  not  allege  any  indebtedness  from  defendants  to 
the  plaintiffs  on  account   of  said   notes,  or  any  or  either  of 
them. 

James  _Z?.  Jessup,  in  support  of  the  demurrer. — I.  It  does  not 
appear  from  the  complaint  who  the  plaintiffs  are,  or  that  they 
have  any  legal  existence.  1.  The  existence  of  a  natural  person 
who  appears  as  plaintiff  may  be  assumed ;  but  when  the  plain- 
tiff is  an  artificial  person,  or  a  creature  of  the  law,  there  is  no 
assumption  of  any  legal  existence  beyond  the  express  averments 
in  the  pleadings.  (Johnson  a.  Kemp,  11  How.  Pr.  JR.,  187, 
approved  by  the  general  term  in  Broome  county ;  Bank  of 
Havana  a.  Wickham,  7  Abbotts1  Pr.  R.,  134;  S.  C.,  16  How. 
Pr.  7?.,  97.)  2.  In  the  present  case,  all  that  can  be  inferred  is 
that  the  plaintiff  is  an  artificial  person,  created  by  some  foreign 
law,  and  located  somewhere  out  of  this  State;  but  whether  a 
corporation,  a  joint  stock  company,  a  mercantile  association,  or 
a  copartnership,  or  precisely  where  located,  does  not"  appear. 
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3.  They  do  not  sue  as  individuals,  but  confessedly  as  a  corpora- 
tion not  created  by  the  laws  of  this  State,  and  they  must  there- 
fore prove  who  and  what  they  are.  (Waterville  Manufacturing 
Company  a.  Bryan,  14  Barb.,  184.)  4.  The  plaintiffs  can  have 
no  standing  in  court  until  they  show  that  they  have  a  legal  ex- 
istence. 5.  It  must  be  inferred  from  their  style  that  they  are  a 
foreign  corporation.  6.  A  domestic  corporation  might  plead 
their  existence  by  referring  to  the  title  and  date  of  the  action. 
(3  Rev.  Stats.,  5th  ed.,  755.)  7.  A  different  rule  exists  as  to  the 
necessity  of  proving  at  the  trial  the  existence  of  a  domestic  or 
foreign  corporation.  The  rule  of  the  Revised  Statutes  that,  un- 
less the  defendant  pleads  nul  tiel  corporation,  no  proof  of  incor- 
poration is  necessary,  does  not  apply  to  the  case  of  foreign  cor- 
porations. They  must  prove  their  incorporation  under  the 
general  issue.  (Waterville  Manufacturing  Company  a.  Bryan, 
supra.}  8.  The  defendant,  therefore,  before  he  answers,  has  a 
right  not  only  to  know  that  the  plaintiffs  claim  to  be  a  corpora- 
tion duly  created,  but  whether  they  claim  to  be  a  foreign  or 
domestic  corporation,  inasmuch  as  in  the  one  case  to  put  in 
issue  the  existence  of  the  plaintiffs,  he  must  answer  nul  tiel 
corporation,  in  the  other  he  may  simply  deny  the  allegations 
in  the  complaint.  9.  In  the  present  case,  there  being  no  aver- 
ment in  the  complaint,  that  plaintiffs  are  a  corporation,  either 
domestic  or  foreign,  defendants  cannot  either  plead  nul  tiel 
corporation,  neither  can  they  save  the  point  by  a  general  de- 
nial, as  there  is  nothing  to  deny.  Defendants  should  not  be  al- 
lowed to  be  placed  in  such  a  predicament  by  plaintiffs,  as  the 
result  might  be,  if  defendants  did  not  answer  right,  to  let  in  a 
stranger  to  sue,  without  showing  who  he  might  be.  Plaintiff 
should  be  obliged  to  show  who  and  what  he  is  before  defend- 

o 

ants  are  put  to  the  expense  of  answering.  Ko  one  should  be 
allowed  to  come  in  the  court,  as  plaintiffs,  with  a  mask  on;  under 
the  old  system,  defendants  would  have  been  obliged  to  have 
put  in  a  plea  of  abatement,  and  now  if  defendants  set  up  that 
plaintiffs  have  no  right  to  sue,  &c.,  it  would  amount  to  a  plea  in 
abatement,  which,  perhaps,  cannot  be  set  up  with  other  matter, 
at  any  rate  the  Code  has  provided  that  defendants  shall  in  such 
case  demur.  All  the  cases  seem  to  assume  that,  although  it  may 
not  be  necessary  for  a  corporation  plaintiff  to  refer  in  the  com- 
plaint to  the  title  of  the  act  and  the  date  of  its  passage  ;  yet 
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there  must  be  some  averment  that  they  are  a  corporation  duly 
created  and  existing,  either  under  a  domestic  or  a  foreign  law, 
and  this  under  the  general  principle  in  pleading,  that  every  is- 
suable  fact,  necessary  for  a  plaintiff  to  prove  on  the  trial  to  sus- 
tain his  action,  should  be  averred  in  the  complaint,  otherwise  no 
issue  could  be  properly  made,  on  a  fact  material  to  the  action. 
If  the  existence  of  the  plaintiffs  as  a  creature  of  the  law  (or 
otherwise),  created  by  a  domestic  or  foreign  law,  is  an  issuable 
or  traversable  fact,  it  must  be  stated  in  the  complaint.  (See 
opinion  of  Judge  Duer  in  Mann  a.  Morewood,  5  Sandf,  564,  565.) 

II.  There  is  no  allegation  in  complaint  that  plaintiffs  have  a 
right  to  receive  negotiable  paper  and  to  sue  thereon.     The 
rights  which  the  plaintiffs  may   have,  are  distinct  from  their 
mere  existence  or  creation,  and  although  if  the  complaint  had 
stated  that  plaintiffs  were  a  corporation  duly  created  by  a  foreign 
or  domestic  law,  the  court  might  infer  that  plaintiffs  had  the 
right  to  sue,  or  some  powers,  yet  in  this  case  there  being  no 
such  averment,  the  court  cannot  infer  any  thing  as  to  the  powers 
of  plaintiff  (see  Carnden  and  Amboy  Railroad    Company  a. 
Remer,  4  Barb.,  127),  where,  in  the  language  of  the  marginal 
note,  it  was  "  held  on  demurrer  to  a  bill  filed  by  a  corporation 
as  the  assignee  of  a  demand  for  the  purpose  of  enforcing  the 
same,  that  it  was  sufficient  for  the  complainants  to  allege  gen- 
erally in  their  bill  that  they  were  duly  incorporated,  and  had 
power  to  purchase  and  hold  the  demand."     2.  The  rights  of  the 
plaintiff  to  hold  the  demand  and  sue,  are  issuable  facts. 

III.  The  complaint  does  not  set  forth  in  any  way  that  the 
plaintiffs  are  the  bonafide  owners,  or  even  holders  of  the  notes, 
or  that  they  paid  any  value  for   them,  nor  that  the  defendants 
are  indebted  to  them  thereon.     (Parker  a.  Totten,  10  How.  Pr. 
E.,  234,  236.) 

IY.  These  questions  are  raised  by  the  demurrer.  (See  Archb. 
PL,  ed.  1824,  345  ;  Bank  of  Lowville  a.  Edwards,  11  How.  Pr. 
B.,  216  ;  White  a.  Brown,  14  Ib.,  282.) 

Miller,  Peet,  and  Nichols,  in  support  of  the  complaint. — 
I.  The  objection  that  the  complaint  does  not  show  that  the  de- 
fendants are  incorporated  cannot  be  raised  under  this  demurrer, 
which  is  put  on  the  ground  that  there  is  no  cause  of  action 
shown.  The  capacity  of  the  plaintiffs  to  sue  does  not  go  to  the 
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cause  of  action,  but  is  a  separate  ground  of  demurrer.  It  must 
be  specially  assigned  to  raise  the  objection.  (See  Bank  of  Low- 
ville  a.  Edwards,  11  How.  Pr.  R.,  216  ;  Johnson  a.  Kemp,  11 
11.,  186  ;  Bank  of  Havana  a.  Wickham,  7  Abbotts1  Pr.  R., 
134 ;  S.  C.,  16  How.  Pr.  R.,  97 ;  Viburt  a.  Frost,  3  Abbotts'  Pr. 
R.,  119  ;  Nellis  a.  De  Forest,  16  Barb.,  65.) 

II.  But  if  the  demurrer  is  held  sufficient  to  present  the  objec- 
tion stated  in  subdivision  2  of  section  144  of  the  Code,  yet  it  is 
not  a  cause  of  demurrer  that  the  complaint  fails  to  show  legal 
capacity  to  sue,  but  that  affirmatively  it  shows  a  want  of  it. 
(Union  Mutual  Insurance  Company  a.  Osgood,  1  Duer,  707.) 

III.  It  is  not  necessary  to  allege  that  the  Connecticut  Bank  is 
a  corporation,  or  legally  constituted  or  entitled  to  sue  in  name 
of  its  president,  &c.     1.  The  law  will  not  presume,  as  against 
the  pleader,  that  the  bank  is  a  corporation,  or  that  it  is  the  plain- 
tiff, when  the  action  is  in  the  name  of  the  president.     2.  If  a 
corporation,  they  need  not  aver  it  at  common  law.  (2  Ld.  Raym., 
1535 ;  5  Wend.,  478 ;  1  Johns.  C.,  132 ;  2  Cow.,  770 ;  4Sandf.t  675 ; 
nor  under  the  Code,  Union  Mutual  Insurance  Company  a.  Os- 
good, 1  Duer,  707 ;  13  How.  Pr.  R.,  270.) 

IV.  It  is  unnecessary,  after  alleging   the   contract  and  its 
breach,  to  go  on  and  allege  that  the  defendants  are  indebted. 
(Bank  of  Waterville  a.  Beltzer,  13  How.  Pr.  R.,  270  ;  Union 
Mutual  Insurance  Company  a.  Osgood,  supra  /  Holyoke  Bank 
a.  Haskins,  4  Sandf.,  675.) 

CLERKE,  J. — Undoubtedly,  the  demurrer  in  this  action  should 
have  been  taken  under  the  second  and  not  under  the  sixth 
subdivision  of  section  144  of  the  Code.  The  want  of  an  alle- 
gation showing  the  capacity  of  the  plaintiffs  to  sue  is  not  the 
omission  of  a  constituent  fact,  essential  to  the  transaction  upon 
which  a  cause  of  action  is  founded.  It  only  affects  the  char- 
acter of  a  party  to  the  alleged  transaction.  But,  although  the 
objection  is  apparently  taken  under  the  sixth  subdivision,  the 
objection  itself  is  set  forth  in  express  words,  "  that  the  com- 
plaint does  not  state  that  the  plaintiffs  are  a  corporation."  I 
consider,  therefore,  that  the  manner  of  stating  the  objection 
is  a  mere  inadvertence,  at  most,  a  clerical  error  which  could 
not  possibly  lead  the  plaintiffs  astray.  Disregarding,  then, 
the  manner  of  the  objection,  is  it  in  itself  tenable  ?  It  is  ad- 
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mitted  that  the  plaintiffs  are  a  foreign  corporation.  There  is 
no  such  corporation,  we  know,  authorized  by  the  laws  of  this 
State. 

The  law  only  recognizes  individuals  in  their  natural  capacity, 
with  distinctive  Christian  names  and  surnames,  and  artificial 
bodies,  constituted  by  the  competent  authority,  allowed  to  sue 
and  to  be  sued,  bearing  some  distinctive  appellation.  Confusion 
and  uncertainty  would  be  the  inevitable  result,  if  any  number 
of  persons,  real  or  fictitious,  were  permitted  to  maintain  claims 
in  a  court  of  justice:  It  would  appear,  therefore,  as  a  necessary 
corollary  to  this,  that  persons  coming  into  a  court  of  justice  to  es- 
tablish or  defend  claims,  or  to  seek  redress,  should  come  in  their 
real  individual  names,  or,  if  endowed  \vith  a  corporate  capacity, 
that  they  should  expressly  allege  it 

But,  where  the  incorporation  is  created  by  a  general  law  of 
the  State  or  country  in  which  the  action  is  commenced,  it  is 
then  plainly  unnecessary,  because  such  incorporation  is  a  por- 
tion of  the  public  law,  of  which  the  court  will  take  judicial 
cognizance,  and  in  this  State,  even  a  particular  law  constituting 
a  corporate  body,  printed  in  an  authorized  volume  of  the  statutes, 
would  now  make  it  the  subject  of  judicial  cognizance.  Nor  is 
it  necessary  to  allege  the  incorporation,  where  the  defendants 
have  entered  into  a  contract  with  the  plaintiffs  in  their  corpo- 
rate name,  because  they  thereby  admit  them  to  be  duly  con- 
stituted as  a  body  corporate,  under  such  name.  This  was  really 
the  question  in  Ilenriques  a.  The  Dutch  "West  India  Company. 
(2  Ld.  Rayrn.,  1535.)  The  plaintiffs  in  error  were  estopped,  by 
the  recognizance  which  they  had  entered  into  with  the  defend- 
ants in  error,  from  insisting  that  there  was  no  such  company. 
But,  where  no  such  admission  has  been  ever  made — where  the 
contract,  upon  which  the  action  is  founded,  has  not  been  made 
with  the  plaintiffs  in  their  corporate  capacity,  and  by  their  cor- 
porate name — I  think  there  is  no  sufficient  consent  of  authority, 
allowing  the  maintenance  of  an  action  by  a  foreign  corporation, 
without  alleging  the  incorporation.  This  is  the  true  and  reasona- 
ble deduction,  which  has  been  lost  sight  of  in  some  recent  special 
term  decisions.  By  referring  to  the  case  of  The  Dutchess 
County  Manufacturing  Company  a.  Davis  (14  Johns.,  239),  it 
will  be  observed  that  this  distinction  is  recognized  by  the  court 
in  bane,  in  the  opinion  of  Chief-justice  Thompson. 
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I  do  not  say  that  it  is  necessary  to  state  the  act  of  incorpora- 
tion at  large,  or  even  to  refer  to  it — this  must  be  done  if  contro- 
verted at  the  trial ;  but  enough  must  be  alleged,  in  actions 
instituted  by  foreign  corporations,  to  show,  at  least,  that  it  is  a 
corporation,  and  to  indicate  the  State  or  country  to  which  it  be- 
longs. Nothing  of  the  kind  appears  in  this  complaint.  A  cer- 
tain number  of  words  are  put  together,  which  are  manifestly 
neither  Christian  names  nor  surnames  of  individuals,  and  with- 
out a  single  word  indicating  a  corporate  existence.  This  ground 
of  demurrer  is,  in  my  opinion,  sufficient. 

The  other  specifications,  which  are  properly  included  under 
the  sixth  subdivision  of  section  144,  are  not  tenable. 

Judgment  for  the  defendants  on  the  demurrer,  unless  the 
plaintiffs  within  twenty  days  amend  their  complaint,  costs  of 
demurrer  to  defendant  to  abide  event.* 


WELLINGTON  a.  CLAASON. 

Supreme  Court,  First  District  /  At  Chambers,  September,  1859. 
APPEARANCE  OF  DEFENDANT  NOT  SERVED. — DISCONTINUANCE. 

In  an  action  against  partners  on  a  joint  liability,  a  defendant,  though  not  served, 
is  entitled  to  appear  and  answer.f 

If  the  answer  served  in  such  case  discloses  the  defence  of  infancy,  the  plaintiff 
should  be  allowed  to  discontinue,  and  the  defendant  should  have  no  costs  but 
those  of  his  motion  to  compel  plaintiff  to  receive  his  answer. 

*  The  plaintiffs  did  not  appeal,  but  served  an  amended  complaint. 

f  THE  WATERBURY  LEATHER  MANUFACTURING  COMPANY  a.  KRAUSE  (New  York 
Common  Pleas;  General  Term,  April,  1858). 

BY  THE  COURT. — HILTON,  J. — This  action  is  brought  upon  two  promissory  notes 
made  by  the  firm  of  I.  Krause  <fe  Bro.  By  mistake  Moritz  Krause  was  named  as 
one  of  the  defendants,  instead  of  Henry  Krause,  but  no  summons  or  complaint 
was  served  on  him.  He  however  appealed  and  put  in  an  answer,  denying  that 
lie  ever  was  a  partner  of  Isider  Krause,  or  that  the  notes  were  the  partnership 
notes  of  the  defendants  named. 

The  plaintiffs,  upon  discovering  their  error,  applied  at  special  term  for  leave  to 
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Motion  to  compel  plaintiff's  attorney  to  receive  an  answer. 

This  was  an  action  brought  against  the  members  of  a  copart- 
nership, consisting  of  Hermanns  Claasen,  Enno  J.  Claasen,  and 
another.  Enno  J.  Claasen  was  a  minor.  All  of  the  partners  were 
named  as  defendants  in  the  action,  but  the  summons  was  not 
served  on  the  minor  defendant,  Enno  J.  Claasen.  He,  however, 
appealed  for  and  obtained  the  appointment  of  a  guardian  ad 
litem,  and  then  appeared  in  the  action,  and  served  a  separate 
answer,  which  consisted  of  an  allegation  that  he  was  an  infant, 
and  a  general  denial  of  the  complaint. 

The  plaintiff's  attorney  returned  the  answer  with  the  objec- 
tion, that  the  defendant  who  served  it  had  not  been  served  with 
process  of  any  kind  ;  and  that  the  answer  was  unnecessary  and 
irregular. 

The  defendant  now  moved  to  compel  the  plaintiff's  attorney 
to  receive  the  answer. 

William  JR.  Darling,  for  the  motion  cited  Carpenter  a.  New 
York  and  New  Haven  Railroad  Company  (11  How.  Pr.  7?., 
481) ;  Higgins  a.  Rockwell  (2  Duer,  650). 

Gilbert  Dean,  opposed. 

INGRAHAM,  J. — It  was  never  denied,  under  the  old  practice, 
where  several  defendants  were  included  in  an  action  on  con- 
tract, that  any  one  not  served,  might  enter  a  voluntary  appear- 
ance, notwithstanding  the  plaintiff  did  not  serve  the  process 

discontinue  the  action  against  the  defendant  Moritz  Krause,  without  costs ;  and 
also  to  insert  Henry  Krause  in  place  of  Moritz  Krause,  wherever  it  occurred  in 
the  complaint  and  summons. 

The  application  was  granted,  and  from  the  order  thus  made,  the  defendant 
Moritz  Krause  appeals. 

The  order  rested  entirely  in  the  discretion  of  the  court  making  it,  and  the  cir- 
cumstances of  the  case  fully  authorized  and  warranted  it.  (Code,  §  173.) 

The  defendant  Moritz  Krause  was  never  served  with  process,  and,  by  his  ap- 
pearing and  answering,  intruded  himself  into  a  litigation,  the  result  of  which 
could  in  no  manner  affect  him  or  his  interests.  (Code,  §  136.) 

Besides,  an  order  of  this  kind  is  not  subject  to  review  at  general  term,  and  is 
not  appealable.  (Code,  §  349.) 

Appeal  dismissed,  with  costs. 
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upon  him.  Both  at  law  and  in  equity,  such  voluntary  appear- 
ance was  allowed,  with  the  exception  that  in  equity  it  must  ap- 
pear that  some  claim  was  made  against  the  defendant  so  appear- 
ing. (8  Paige,  45  ;  9  75.,  226.) 

In  Tracy  a.  Reynolds  (7  How.  Pr.  £.,  328).  Mr.  Justice  Hains 
recognizes  this  rule,  where  he  says  a  party  uninvited  could  not 
intrude  himself  upon  the  court  and  the  plaintiff,  unless  he  had 
some  right  to  protect,  which  rendered  such  appearance  necessary. 

I  do  not  understand  this  rule  to  be  altered  by  the  Code.  Sec- 
tion 139  recognizes  the  right  of  a  defendant  to  make  a  voluntary 
appearance  without  service  of  a  summons,  and  authorizes  the 
plaintiff'  to  proceed  on  such  appearance,  as  if  the  defendant  had 
been  served  with  process. 

I  concur  in  the  opinion  of  Chief-justice  Bosworth  in  2  Duer, 
660,  that  such  appearance  is  proper,  and  cannot  be  disregarded. 

Applying  these  authorities  to  the  present  case,  I  think  the  de- 
fendant Claason  had  a  right  to  appear  and  put  in  an  answer. 
Tho  action  was  on  contract,  and  was  against  both  the  defendants 
as  partners.  They  were  to  be  made  jointly  liable,  and  the  joint 
property  of  the  linn  could  be  taken  to  pay  the  recovery  against 
one  defendant.  No  partner  is  required  to  be  silent  and  suffer 
the  partnership  property  to  be  sold  without  making  a  defence, 
if  such  defence  exists,  merely  because  the  plaintiff  elects  to  serve 
a  summons  only  on  his  co-partner,  and  not  on  himself.  Such  a 
rule  would  allow  one  partner  who  may  have  a  difficulty  with  his 
co-partner,  by  collusion  writh  a  plaintiff  to  place  the  partnership 
property  at  risk,  when  by  his  appearance,  the  partner  not  served 
could  protect  it  against  an  unjust  claim. 

I  think  the  plaintiff  should  have  allowed  and  recognized  the 
appearance  of  the  defendant  now  moving,  and  should  have  re- 
ceived the  answer. 

But  as  soon  as  the  answer  was  received,  and  the  plaintiff  ascer- 
tained the  defence  was  infancy,  he  might  have  obtained  leave 
to  discontinue  as  to  such  infant  without  costs — and  such  permis- 
sion should  now  be  granted. 

No  costs  can  be  allowed  to  the  defendant  in  the  action  other 
than  the  costs  of  making  this  motion. 

The  motion  is  granted  unless  the  plaintiff  within  ten  days  dis- 
continues as  to  the  defendant  E.  J.  Claason,  and  pays  costs  of 
motion,  $7. 
VOL.  IX.— 12 
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a.  GARRISON. 
New  York  Common  Pleas ;  General  Term,  October,  1859. 
DEPOSITION  ON  COMMISSION. — SETTLEMENT  OF  INTERROGATORIES. 

Although  a  commission  to  take  testimony  is  to  be  granted  almost  as  of  course, 
•where  no  stay  of  proceedings  is  asked  ;  yet  on  settling  the  interrogatories  the 
judge  should,  if  required,  look  into  the  interrogatories  propounded,  to  see  if 
they  are  proper,  and  should  disallow  questions  which  would  not  be  admissible 
at  the  trial.* 


*  BLAISDELL  a.  RAYMOND. — (Supreme  Court,  First  District ;  Special  Term, 
1858.) — This  action  was  for  libel,  the  defendant's  attorneys  obtained  an  order 
granting  a  commission  to  take  testimony  of  witnesses  in  Massachusetts,  the  sub- 
ject of  the  interrogatories  being  the  general  reputation  and  standing  in  the  com- 
munity of  the  plaintiff.  The  plaintiff  objected  to  these  inquiries  as  being  incom- 
petent as  evidence  in  the  cause.  He  also  proposed  certain  cross-interrogatories, 
in  which  he  asked  one  of  the  witnesses  "if  he  was  not  a  spiritualist,  and  accus- 
tomed to  attend  spiritual  meetings  ;"  "if  he  did  not  understand  what  was  meant 
by  the  terms  '  spiritual  husband'  and  '  spiritual  wife  ;'  "  if  so,  requesting  him  to 
explain  it ;  and  further,  asking  him  "  if  he  was  not  a  free-lover.'' 

The  interrogatories  now  came  on  for  settlement. 

C.  F.  Wetmore,  for  the  plaintiff,  moved  to  suppress  the  commission  altogether, 
upon  the  ground  that  the  defendants  had  no  right  to  show  the  general  bad  repu- 
tation of  the  plaintiff,  but  must  show  that  his  reputation  was  bad  in  respect  of  the 
particular  things  charged  against  him  in  the  libeL 

Lyinan  Ablolt,  for  the  defendants,  moved  to  suppress  the  cross-interrogatories 
as  irrelevant  to  the  issue,  and  insulting  to  the  witness  to  whom  they  were  ad- 
dressed. 

ROOSEVELT,  J. — The  spiritualism  or  anti-spiritualism  of  the  witness  in  no  way 
affects  his  credibility  in  an  action  of  slander.  A  quarrel,  however,  arising  out  of 
his  belief  or  practice  on  that  subject  rnav  produce  hostile  feelings.  Such  a  quar- 
rel, like  any  other,  i-=,  therefore,  admissible — it  goes  to  weaken  the  force  of  the 
testimony  in  chief.  But  the  general  faith  of  the  witness  in  spiritualism  has  no 
such  tendency. 

The  interrogatories  or  cross-interrogatories  must  be  modified  to  meet  this 
distinction. 
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Appeal  from  order  made  upon  motion  for  settlement  of  in- 
terrogatories in  a  commission  to  take  testimony. 

O  v 

The  facts  respecting  the  interrogatories  proposed  appear  in  the 
opinion.  The  application  for  their  settlement  was  made  at 
special  term,  and  the  following  opinion  rendered. 

John  T.  Doyle,  for  the  plaintiffs. 
/.  T.  Williams,  for  the  defendants. 

HILTON,  J. — Although  it  is  usual  to  grant  an  order  for  a  com- 
mission upon  the  application  of  either  party,  when  no  stay  is  de- 
sired, almost  as  a  matter  of  course ;  yet  upon  the  settlement  of 
the  interrogatories,  the  judge,  if  required,  should  look  into  the 
questions  propounded,  to  see  if  they  relate  to  the  matters  at 
issue,  and  to  be  tried  in  the  action. 

And  it  is  not  necessary  upon  such  occasions  to  show  with 
absolute  certainty  that  the  matters  inquired  of  will  be  material 
at  the  trial ;  it  will  be  sufficient  if  a  reasonable  ground  exists  for 
supposing  that  such  will  be  the  case.  (2  Rev.  Stats.,  394,  §§11, 
U,  15.)  " 

In  the  present  case  no  difference  exists  in  respect  to  the  ob- 
ject of  the  inquiry,  or  the  facts  proposed  to  be  proven  by  the 
witnesses  to  be  examined  under  the  interrogatories  now  pre- 
sented to  me  by  the  defendants  for  settlement. 

The  conceded  object  is  to  show  that  several  years  prior  to  the 
commencement  of  this  suit,  the  plaintiff  was  guilty  of  certain 
acts  of  bad  conduct,  which  were  criminally  or  morally  wrong; 
and  it  is  supposed  that  the  effect  of  such  evidence  will  be  to 
impeach  the  credibility  and  character  of  the  plaintiff,  should  he 
offer  himself  as  a  witness  upon  the  trial. 

The  pleadings  show  that  this  action  is  brought  to  recover  the 
value  of  certain  services  alleged  to  have  been  performed  by  the 
plaintiff  at  the  request  of  the  defendants,  and  there  seems  to  be 
no  possible  aspect  of  the  case  in  which  the  testimony  sought  to 
be  taken  by  this  commission  would  be  admissible,  and  as  the 
settlement  of  interrogatories  appears  to  be  equivalent  to  passing 
upon  questions  propounded  to  a  witness  when  called  upon  to 
testify  at  the  trial,  I  must,  for  the  reasons  stated,  decline  to  per- 
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mit  the  questions  to  be  put,  and  refuse  to  settle  or  allow  the  in- 
terrogatories presented:  (Butter's  Nisi  Prius,  296  ;  Peaked 
Ev.,  140  ;  1  Greenleaf's  Ev.,  §§  461,  462  ;  4  Philip's  Ev.  (C.  & 
H.,  notes,  364),  p.  TIT ;  Jackson  a.  Lewis,  13  Johns.,  504  ; 
Southard  a.  Rexford,  6  Cow.,  255  ;  Corning  a.  Corning,  2  Seld., 
9T,  104  ;  Newton  a.  Harris,  75.,  345;  Common  wealth  a.  Moore, 
3  Pick.,  194.) 

The  application  to  settle  defendant's  interrogatories  denied. 

The  defendants  appealed  to  the  general  term. 

BY  THE  COURT. — For  the  reasons  assigned  by  Judge  Hilton, 
at  special  term,  the  order  appealed  from  should  be  affirmed, 
with  $10  costs  to  abide  event. 

Order  affirmed. 


OWEN  a.  DUPIGNAC. 
•g 

New  York  Common  Pleas  ;   General  Term,  July,  1859. 
SUPPLEMENTARY  PROCEEDINGS. — ISSUE  AND  RETURN  OF  EXECUTION. 

It  appeared  by  the  affidavit  upon  which  the  order  for  the  examination  of  the  de- 
fendant was  founded,  and  the  fact  was  recited  in  the  order,  that  about  fifteen 
years  previously  an  execution  had  been  issued  upon  the  judgment,  and  had 
been  returned  wholly  unsatisfied ;  and  that  an  alias  execution,  issued  shortly 
before  the  making  of  the  affidavit,  had  not  been  returned. 

Held,  that  the  affidavit  was  sufficient,  and  the  judgment-creditor  was  entitled 
to  an  order  for  the  examination  of  the  defendant. 

The  right  to  the  examination  under  the  Code  is,  like  the  right  to  discovery  under 
a  creditor's  action  under  the  Revised  Statutes,  unqualifiedly  given  wherever  an 
execution  has  been  returned  unsatisfied  in  whole  or  in  part. 

The  rules  settled  in  reference  to  proceedings  under  creditor's  bills  may  be  re- 
garded as  controlling  the  practice  in  supplementary  proceedings,  when  not 
altered  by  the  Code,  or  the  practice  under  it. 

Of  the  facts  requisite  to  be  stated  in  the  affidavit. 

Appeal  from  an  order  in  supplementary  proceedings  requiring 
the  judgment-debtor  to  appear  arid  be  examined. 

The  allegations  of  the  affidavit  on  which  the  assignee  of  the 


NEW-YORK.  181 


Owen  a.  Dupignac. 


judgment  obtained  the  order  for  the  examination  of  the  defend- 
ant supplementary  to  execution,  were  as  follows  : 

"  That  judgment  was  recovered  in  this  action  in  favor  of  the 
above-named  plaintiff,  and  against  the  above-named  defendant 
in  this  court  on  the  30th  day  of-  August,  A.D.,  184:3,  for  the  sum 
of  one  hundred  and  eighty-four  dollars  and  eighty  cents,  dam- 
ages and  costs,  and  the  judgment-roll  filed  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York  on  said  30th  day  of 
August,  1843  ;  that  an  execution  against  the  property  of  said 
judgment-debtor  was  immediately  thereafter  duly  issued  to  the 
sheriff  of  said  city  and  county  of  New  York,  and  the  same  was 
thereupon  duly  returned  wholly  unsatisfied  ; 

"That  on  the  27th  day  of  September,  1858,  an  alias  execu- 
tion against  the  property  of  said  judgment-debtor  was  duly  issued 
to  the  sheriff  of  said  city  and  county  of  New  York,  for  the  prin- 
cipal sum  and  interest  then  due  upon  said  judgment,  which  said 
last-named  execution  is  still  in  the  hands  of  the  said  sheriff,  and 
not  been  by  him  returned  ;  that  said  sheriff  informed  this  de- 
ponent that  he  (said  sheriff)  had  called  at  the  said  defendant's 
place  of  business  in  the  city  of  New  York,  with  the  intent  and 
purpose  of  making  a  levy  under  said  execution,  but  was  not 
able  to  find  said  judgment-debtor  at  that  time,  and  was  informed 
by  the  son  of  said  judgment-debtor  who  had  charge  of  said 
place  of  business,  that  said  judgment-debtor  resided  out  of  this 
State,  and  was  engaged  in  manufacturing  at  Norwalk,  Conn., 
and  had  no  property  at  his  said  place  of  business  in  this  city ; 
whereupon  said  sheriff  declined,  and  still  declines  to  make  a 
levy  unless  indemnified  in  respect  thereto  ;  deponent  further 
says  that  he  has  made,  and  caused  to  be  made  inquiries  in  re- 
lation to  said  defendant  and  his  business  and  property,  and  as 
the  result  of  such  inquiries,  has  been  informed  and  believes  that 
the  said  judgment-debtor  has  for  many  years  past  had  his  place 
of  business  at  No.  8  Peck  Slip,  in  the  city  and  county  of  New 
York,  and  has  had  and  still  has  merchandise  and  stock,  or  an 
interest  in  the  merchandise,  stock,  and  other  property  at  said 
last-named  place  ;  that  said  judgment-debtor  is  regularly  and 
frequently  at  said  place  of  business,  and  seems  to  be  engaged 
as  the  principal  party  in  business  at  said  place  ; 

"  That  one  of  the  persons  doing  business  near  said  judgment- 
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debtor,  informed  deponent  that  he  supposed  said  judgment- 
debtor  to  be  the  principal  man  there  without  doubt ;  though  as 
he  had  some  difficulty  about  1838,  the  business  was  ostensibly 
done  in  the  young  man's  name  ;  that  he  supposed  the  business 
was  done  in  the  son's  name  on  account  of  that  difficulty  ;  de- 
ponent further  says  that  he  has  obtained  information  of  like 
purport  from  other  persons  having  knowledge  of  said  judgment- 
debtor,  and  his  business  at  said  jSTo.  8  Peck  Slip  ;  that  from  the 
facts  above  stated,  and  diligent  inquiries  made  and  caused  to  be 
made  by  deponent,  deponent  verily  believes  that  said  judg- 
ment-debtor has  property,  or  an  interest  and  share  in  property 
at  his  said  place  of  business,  which  is  so  kept  by  said  judgment- 
debtor,  that  it  cannot  be  clearly  identified,  or  with  ordinary 
diligence  reached  by  an  execution ; 

"  Deponent  further  says  that  said  judgment  above  named, 
and  all  moneys  due  and  to  grow  due  thereon,  has  for  a  valua- 
ble consideration  been  duly  assigned  to,  and  now  belongs  to  this 
deponent." 

Upon  this  affidavit,  the  plaintiff,  on  the  14th  day  of  October, 
1858,  obtained  from  a  judge  of  the  court  the  following  order: 

[TITLE  OF  THE  CAUSE.] 

"It  appearing  to  me  by  the  affidavit  of  George  W. 
Dixey,  the  assignee  of  the  plaintiff,  that  judgment  was  recovered 
in  the  above-entitled  action  in  favor  of  said  plaintiff,  and  against 
said  defendant  on  the  30th  day  of  August,  1843,  and  that  an 
execution  upon  said  judgment  against  the  property  of  said 
judgment-debtor  was  thereafter  duly  issued  to  the  sheriff  of  the 
county  of  New  York,  where  said  judgment-debtor  then  resided, 
which  execution  was  duly  returned  wholly  unsatisfied,  and  that 
afterwards  and  on  the  27th  da}*  of  September,  1858,  an  alias 
execution  upon  said  judgment  was  duly  issued  to  the  sheriff  of 
the  county  of  Xew  York,  where  said  judgment-debtor  then  had 
and  still  has  a  place  of  business  (though  it  appears  that  in  fact 
said  judgment-debtor  is  not  a  resident  of  this  State),  and  that 
said  last-named  execution  has  not  been  returned,  and  said  judg- 
ment is  still  unpaid  : 

"  I  do  hereby  order  and  require  the  said  Ebenezer  R.  Dupignac 
to  appear  before  me  at  the  chambers  of  this  court,  in  the  City 
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Hall,  in  the  city  of  New  York,  on  the  19th  day  of  October, 
1858,  at  11  o'clock  in  the  forenoon  of  that  day,  to  make  dis- 
covery on  oath  concerning  his  property.  And  the  said  judg- 
ment debtor,  Ebenezer  R.  Dupignac  is  hereby  forbidden  to 
transfer  or  make  any  other  disposition  of  any  property  belong- 
ing to  him,  not  exempt  by  law  from  execution,  or  in  any  manner 
to  interfere  therewith  until  the  further  order  in  the  premises. 
[•'DATE.]  [SIGNATURE."] 

This  order  having  been  served  on  the  defendant,  he  moved  at 
special  term  to  vacate  it,  on  account  of  the  insufficiency  of  the 
affidavit.  The  motion  was  denied,  and  the  defendant  appealed 
to  the  general  term. 

Harris  Wilson,  for  the  appellants. — I.  The  power  to  entertain 
these  proceedings  is  a  statutory  authority,  and  must  be  strictly 
pursued  ;  therefore,  when  the  facts  disclosed  by  the  affidavit  of 
the  creditor  are  not  such  as  to  make  a  case  within  the  statute, 
the  officer  acquires  no  jurisdiction  over  the  subject-matter. 
(Webber  a.  Hobbie,  13  How.  Pr.  R.,  383  ;  Sackett  a.  Newton, 
10/5.,  561.) 

II.  The  property  sought  to   be  reached  by  this  proceeding 
must  be  such  as  is  not  tangible  and  subject  to  levy,  or  which  13 
so  kept  by  the  debtor  that  it  cannot  be  clearly  identified,  and 
with  ordinary  diligence  readied  by  execution.    (Sackett  a.  New- 
ton, 10  How.  Pr.  7?.,  560  ;  Dorr  "a.  Noxon,  5  lb.,  29.) 

III.  The  order  in  this  case  requires  the  debtor  to  appear  and 
make  discovery  on  oath  concerning  his  property.     Under  sub- 
division 2,  section  292,  the  judge  is  only  authorized  to  order  the 
debtor  to  appear  and  answer  concerning  the  property  which  he 
unjustly  refuses  to  apply  towards  the  satisfaction  of  the  judg- 
ment. 

IV.  The  provision  of  the  statute  was  intended  to  reach  choses 
in  action,  and  equitable  interests  which  could  not  be  reached  by 
execution.     (Webber  a.  Plobbie,  13  How.  Pr.  It.,  383.) 

BY  THE  COURT. — DALY,  F.  J. — It  appeared  by  the  affidavit 
upon  which  the  order  for  the  examination  of  the  defendant  was 
founded,  and  the  fact  was  recited  in  the  order,  that  an  execution 
had  been  issued  upon  the  judgment,  and  had  been  returned 
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wholly  unsatisfied.  This  was  sufficient  to  entitle  the  plaintiff  to 
an  order  for  the  examination  of  the  defendant.  It  was  held  in 
Cuyler  a.  Moreland  (6  Paige,  273),  that  when  an  execution  upon 
the  judgment  had  been  returned  unsatisfied  that  a  creditors'  bill 
might  be  filed,  though  the  plaintiff  had  issued  another  execu- 
tion, and  that  he  was  not  bound  to  wait,  before  the  filing  of  his 
bill,  until  the  new  execution  was  also  returned  unsatisfied.  That 
even  where  a  levy  was  made  under  the  second  execution,  the 
bill  might  be  maintained  unless  it  was  shown  that  the  property 
levied  upon  was  amply  sufficient  to  pay  the  judgment.  And  in 
Bates  a.  Lyons  (7  Paige.  85),  it  was  held  where  an  execution  had 
been  returned  unsatisfied,  that  a  creditors'  bill  might  be  filed, 
though  the  complainant  had  brought  a  new  suit  upon  his  judg- 
ment, and  had  recovered  a  new  judgment  thereon.  The  princi- 
ple and  the  practice  established  by  these  cases  is  applicable  to 
proceedings  under  section  192,  fur  it  has  been  repeatedly  held 
that  these  proceedings  are  to  be  regarded  as  a  more  summary 
and  less  expensive  substitute  for  the  creditors'  bill  under  our 
former  system,  and  that  the  rules  settled  in  reference  to  proceed- 
ings under  creditors'  bills  may  with  propriety  be  regarded  as 
controlling,  when  not  altered  by  the  Code,  or  by  the  practice 
under  it.  (Orr's  case,  2  Abbotts'  Pr.  R.,  458  ;  Griffith  a.  Do- 
rninguez,  2  Duer,  658  ;  Davis  a.  Turner,  4  How.  Pr.  R..  190  ; 
Myer's  case,  2  Abbotts'  Pr.  R.,  476  ;  Sale  a.  Lawson,  4  Sanflf.^ 
718  ;  Lilliendahl  a.  Fellerman,  11  How,  Pr.  R.,  528.) 

It  is  true  that  the  execution  in  this  case  was  issued  and  re- 
turned unsatisfied  ten  years  before  the  application  was  made  for 
this  order.  But  that  makes  no  difference.  The  Code  in  this 
respect  is  the  same  as  the  provision  in  the  Revised  Statutes 
respecting  creditors'  bills.  (2  Rev.  Stats.,  173,  §  38,  1st  ed.) 
The  right  to  the  discovery  by  the  examination  of  the  debtor  is 
given  whenever  an  execution  has  been  returned  unsatisfied  in 
whole  or  in  part.  It  is  unqualified,  and  we  cannot  in  face  of 
this  statutory  provision  say  that  by  reason  of  lapse  of  time,  the 
creditor  must  issue  another  execution  and  wait  its  return  before 
he  can  have  the  order.  The  return  of  an  execution  unsatisfied 
is  the  only  condition  imposed.  (McElwain  a.  Willis,  9  Wend.,  560.) 
When  that  is  done,  the  right  is  given  by  the  statute,  and  court 
cannot  take  it  away  or  impair  it  by  imposing  other  conditions. 
Even  before  the  Revised  Statutes,  all  that  was  essential  to  give 
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the  court  jurisdiction  was,  the  return  of  an  execution  unsatis- 
fied, to  reach  property  of  the  debtor  held  in  trust,  or  fraudu- 
lently covered.  (Brinkerhoff  a.  Brown,  1  Johns.  Ch.,  671  ; 
Beck  a.  Burdett,  1  Paige,  305  ;  Edrnonston  a.  Lyde,  Ib.,  636  ; 
Child  a.  Brace,  4  II.,  309  ;  Clarkson  a.  Depeyster,  3  Ib.,  320  ; 
Cassedy  a.  Meacham,  Ib.,  311  ;  Donovan  a.  Finn,  1  Ilopk.,  59 ; 
Angel  a.  Draper,  1  Vern.,  399  ;  Shirley  a.  Watts,  3  Atk.,  200  ; 
Balch  a.  AVostall,  1  P.  Wms.,  445.)  "  The  legal  remedy  by 
execution,"  says  Chancellor  Kent  in  the  first  of  these  cases, 
Brinkerhoff  a.  Brown,  u  must  first  be  tried,  as  this  court  is  not 
to  know  by  anticipation  that  it  will  be  ineffectual,"  and  in 
McDermot  a.  Strong  (4  Johns.  Ch.,  687),  a  supplemental  bill 
to  reach  property  in  the  hands  of  assignees  was  filed  in  1819, 
upon  an  execution  returned  unsatisfied  ten  years  before,  in 
1809. 

It  was  upon  this  ground  that  I  denied  the  motion  to  set  aside 
the  ortler,  the  affidavit  disclosing  facts  sufficient  to  entitle  the 
plaintilf  to  examine  the  judgment-debtor.  The  other  facts  set 
up  in  the  affidavit  I  regarded  as  immaterial. 

HILTON,  J. — I  concur  in  the  above. 

BRADY,  J.  (dissenting). — The  second  subdivision  of  section  292 
of  the  Code  of  Procedure  is  analogous  to  the  second  subdivision 
of  section  8,  of  the  act  to  abolish  imprisonment  for  debt,  and  to 
punish  fraudulent  debtors,  passed  April  26,  1831.  To  obtain  a 
warrant  under  the  latter  act  and  subdivision,  satisfactory  evi- 
dence must  be  adduced  to  the  officer  applied  to  therefor,  that 
the  debtor  has  property  which  he  unjustly  refuses  to  apply  to  the 
payment  of  the  judgment  set  forth,  and  under  the  former  act 
and  subdivision  after  the  issuing  of  an  execution  against  proper- 
ty, upon  proof  to  the  satisfaction  of  the  judge  granting  the 
order,  that  any  judgment-debtor  has  property  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  judgment,  such 
judge  may  by  order  require  the  judgment-debtor  to  appear  at  a 
specified  time  and  place  to  answer  concerning  the  same.  The 
proceeding  referred  to  under  the  act  of  1831,  has  been  con- 
sidered as  a  statute  execution,  reaching  property  which  is  not 
subject  to  seizure  \>\  fieri  facias,  and  such  as  through  the  fraud 
of  the  debtor,  either  has  been,  or  is  in  danger  of  being  placed 
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beyond  the  reach  of  the  ordinary  process,  per  JEWETT,  Ch.  J. 
(Steward  a.  Biddlecum,  2  Corns.,  107  ;  see  also  Sackett  a.  New- 
ton, 10  How.  Pr.  7?.,  560),  and  it  was  held  that  the  applicant 
under  this  statute  must  make  out  a  plain  case.  (The  People  ex 
rel.  Van  Valkenburgh  a.  The  Ptecorder  of  Albany,  6  Hill,  429.) 
I  think  the  same  obligation  rests  upon  the  applicant  under  the 
Code.  The  proceeding  is  one  in  aid  of  the  execution,  and  the 
evidence  submitted  should  show  that  the  debtor  has  property 
which  he  unjustly  refuses  to  apply  to  the  payment  of  the  judg- 
ment sought  to  be  enforced.  Where  the  circumstances  disclosed 
are  such  as  to  justify  the  presumption  that  the  debtor  operating 
through  another,  is  carrying  on  business  for  his  own  benefit, 
owning  the  property  with  which  such  business  is  done,  the 
creditor  should  be  left  to  the  proceeding  subsequent  to  the  re- 
turn of  the  execution,  when  by  the  interposition  of  a  receiver 
the  whole  subject  may  be  investigated.  The  affidavit  on  which 
the  order  herein  was  obtained  is  entirely  speculative,  and  may 
be  summed  up  briefly  thus  :  that  there  is  a  place  of  business  in 
this  city,  conducted  by  the  son  of  the  defendant,  the  merchan- 
dise and  stock  and  property  of  which  the  plaintiff  is  informed 
the  defendant  has  had,  and  still  has,  or  has  an  interest  therein. 
This  is  not  a  plain  case.  It  does  not  show  that  the  defendant  has 
any  property  free  from  claims  of  third  persons,  which  he  refuses 
to  apply  to  the  payment  of  his  debts.  On  the  contrary,  the  affi- 
davit discloses  the  fact  that  the  son  of  the  defendant,  who  had 
charge  of  the  alleged  place  of  business,  informed  the  sheriff  that 
the  defendant  had  no  property  therein.  I  think  the  order  should 
have  been  discharged,  and  that  the  motion  for  that  purpose 
made  should  have  been  granted. 

The  order  in  this  case  was  not  granted  upon  the  return  of  the 
original  execution,  and  the  plaintiff  having  made  application 
under  subdivision  2,  of  section  292  of  the  Code,  should  be 
confined  to  his  remedy  under  that  subdivision. 

The  first  execution  had  been  returned  about  fifteen  years,  and 
had  ceased,  I  think,  to  be  operative,  for  the  purposes  of  the  sec- 
tion referred  to.  See  Corning,  etc.,  a.  Stebbins  (1  Barl>.  Ch,R., 
589.) 

Order  appealed  from  affirmed,  with  $10  costs. 
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ONDERDONK  a.  EMMONS. 

New  York  Common  Pleas  ;   General  Term,  July,  1859. 

UNDERTAKING  ON  APPEAL  FROM  DISTRICT  COURT  TO  NEW  YORK 
COMMON  PLEAS. 

An  undertaking  on  appeal  given  under  section  354  of  the  Code,  to  pay  in  case 
of  affirmance,  all  costs,  extra  costs,  and  disbursements  awarded  against  the 
appellant  in  the  court  below,  together  with  all  costs  and  damages  that  might 
be  awarded  against  him  upon  the  appeal,  does  not  bind  the  sureties  for  the 
payment  of  the  damages  recovered  by  the  judgment  appealed  from. 

The  "  damages"  intended  by  section  354,  are  such  sum  as  the  appellate  court  may 
award  the  respondent  in  addition  to  the  judgment  appealed  from,  and  beyond 
the  costs  of  appeal. 

Appeal  from  a  judgment  of  the  district  court  of  the  fifth 
judicial  district  of  the  city  of  New  York. 

The  action  was  brought  on  an  undertaking  executed  by  the 
defendants  as  sureties  for  one  Trask,  on  an  appeal  taken  by  Trask 
to  the  New  York  Common  Pleas,  from  a  judgment  recovered 
against  him  by  the  plaintiff  in  this  action,  in  a  former  action  in 
a  district  court. 

The  undertaking  produced  on  the  trial  was  executed  on  the 
4th  of  August,  1858.  It  recited  the  recovery  of  the  judgment 
against  Trask  for  $225  damages,  and  $5  costs,  and  the  intention 
of  Trask  to  appeal  to  the  Common  Pleas  ;  and  continued  as 
follows  : 

"  Now,  therefore,  we,  ~W.  F.  Trask,"  &c.,  "  and  James  Em- 
inons,"  &c.,  "  and  George  Ivuhn,"  &c.,  "  do  hereby,  pursuant  to 
the  statute  in  such  case  made  and  provided,  undertake  that  the 
said  appellant  will  pay  all  costs,  disbursements,  and  extra  costs 
awarded  against  him  in  the  court  below,  if  such  judgment  shall 
be  affirmed  by  the  appellate  court  on  such  appeal.  Together 
with  all  costs  and  damages  which  may  be  awarded  against  him 
thereon." 

The  plaintiff  also  proved  the  record  of  judgment  on  the  ap- 
peal affirming  the  judgment  against  Trask,  recovered  in  the 
court  below,  for  the  sum  of  $245.16. 
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The  defendants  contended  that  the  undertaking  bound  the 
sureties  only  for  the  costs,  extra  costs,  and  disbursements  in  the 
court  below,  and  the  costs  of  appeal,  and  not  for  the  amount  of 
the  judgment. 

The  justice  gave  judgment,  however,  for  the  plaintiff  for  the 
amount  claimed,  and  twelve  dollars  costs,  the  plaintiff  having 
appeared  by  an  attorney  of  the  Supreme  Court. 

The  defendants  appealed  to  the  Common  Pleas. 

TJiomas  W.  Smith,  for  the  appellants. — I.  The  undertaking 
proved  by  the  plaintiff  is  not  made  in  conformity  with  the 
statute,  and  creates  no  liability  against  the  appellants. 

II.  Their  liability,  if  any,  is  limited,  under  section  358  of  the 
Code  as  amended  in  1858,  to  the  payment  of  the  costs  and  dis- 
bursements awarded  in  the  court  below,  viz. :  $5,  with  the  costs 
and  damages  (being  the  disbursements)  which  may  be  awarded 
against  the  appellant  by  the  appellate  court  on  affirmance  of 
the  judgment,  viz.:  $15,  amounting  in  the  aggregate  to  $20, 
for  which  amount  the  appellants  on  the  trial  offered  to  allow 
judgment,  and  to  pay. 

III.  It  is  only  when  security  is  given   to   stay  execution   as 
provided  by  section  356,  that  the  undertaking  renders  the  sureties 
liable  for  the  entire  judgment. 

S.  Jones,  for  the  respondents. — I.  If  the  appellant's  construc- 
tion of  section  35i  be  correct,  then  it  will  readily  be  per- 
ceived by  a  comparison  of  sections  354  and  356  that  a  respond- 
ent could  not  in  any  event  get  security  for  his  judgment  below, 
for  by  section  356  the  sureties  are  only  liable  for  the  amount 
unsatisfied  upon  an  execution  issued  on  the  judgment  of  the 
appellate  court.  1.  Sections  356  and  370  clearly  contemplate 
the  appellate  court  giving  judgment  against  the  appellant  for 
damages  to  the  amount  of  the  judgment  below.  And  where 
there  is  no  express  statutory  enactment  to  the  contrary,  it  will 
be  implied  that  the  court  has  power  to  do  that  which  is  requisite 
to  give  vitality  to  another  provision  of  statute.  2.  This  court, 
then,  on  appeal  having,  by  the  law  as  it  existed  previous  to  the 
amendment,  authority  to  give  judgment  for  damages  against  the 
appellant  to  the  amount  of  the  judgment  below,  or  of  such  part 
thereof  as  to  which  the  same  shall  be  affirmed,  and  having  no 
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authority  to  give  any  other  or  different  damages,  it  necessarily 
follows  that  the  Legislature,  in  using  the  words  "  damages 
awarded  against  him  on  appeal,"  in  an  act  subsequently  passed 
in  reference  Jo  such  previous  law,  had  reference  to,  and  intended 
such  damages  as  the  court  were  authorized  to  give  by  the  pre- 
vious law.  It  may  be  urged  as  an  argument  against  the  above  con- 
struction, that  it  would  require  two  undertakings  to  the  same  mat- 
ter. Not  so;  because,  if  the  above  reasoning  is  correct,  then  the 
undertaking  under  section  354  would  substantially  comply  with 
the  provisions  of  section  356,  and  would  secure  to  the  respondent 
all  the  law  designed  for  him,  and  would  consequently  be  a  good 
undertaking  under  section  356.  (Coleman  #.  Howe,  4  Sme.  &  M., 
747  ;  Smith  a.  ISTorval,  2  Code  R.,  14.)  Therefore,  in  this  view, 
but  one  undertaking  would  be  required.  If  the  above  reason- 
ing be  incorrect,  then  the  judgment  below  is  not  secured  in  any 
shape  whatever,  either  by  the  undertaking  under  section  354,  or 
by  that  under  section  356.  Therefore,  the  undertaking  under 
section  356  would  in  this  view  be  security  only  for  the  costs  of 
appeal ;  but  these  costs  are  undoubtedly  secured  by  the  under- 
taking under  section  354.  This  objection,  then,  being  just  as 
forcible  against  the  construction  contended  for  by  appellant,  as 
against  that  contended  for  by  respondent,  loses  all  weight  as 
an  argument  against  either  the  one  construction  or  the  other. 

II.  Section  354  gives  the  appellant  the  option  either  to  deposit 
the  costs,  disbursements,  and  extra  costs  of  the  court  below,  and 
$15  to  meet  the  costs  (not  damages]  awarded  against  him  on  ap- 
peal, or  to  give  an  undertaking  to  secure  them  with  the  dama- 
ges. Now  as  the  appellate  court  upon  affirmance,  in  whole  or 
in  part,  has  the  right  to  award  damages  to  the  amount  of  so 
much  of  the  judgment  below  as  they  shall  affirm,  it  follows 
that  the  undertaking  under  section  354  embodying  substantially 
all  the  requisites  of  section  356,  operates  as  a  stay  of  execution. 
It  was  consequently  intended  that  the  option  should  be  ex- 
ercised thus;  if  the  appellant,  at  the  time  of  taking  the  appeal, 
desired  a  stay,  he  was  to  give  the  undertaking  required  by  sec- 
tion 354,  in  lieu  of  all  other  undertakings.  If  he  did  not  then 
desire  a  stay,  he  merely  made  a  deposit ;  and  as  section  354 
requires  the  undertaking  mentioned  in  it  to  be  given  at  the 
time  of  taking  the  appeal,  sections  355  and  356  were  retained  to 
provide  for  the  case  where  the  appellant  at  the  time  of  taking 
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the  appeal  did  not  desire  a  stay,  but  afterwards,  before  the  de- 
cision of  the  appeal,  did  desire  a  stay. 

BY  THE  COURT. — DALY,  F.  J. — This  judgment  was  erroneous. 
Before  the  amendment  of  1858,  no  undertaking  was  necessary 
upon  an  appeal,  unless  the  appellant  desired  a  stay  of  execution, 
nor  would  an  appeal  stay  execution,  unless  an  undertaking  was 
given  pursuant  to  section  356.  (Conway  a.  Hitchins,  9  Barb., 
378.)  By  the  amendment  of  1858,  it  was  declared  that  an  appeal 
should  be  ineffectual,  unless  the  appellant  deposited  with  the 
clerk  of  this  court  the  costs,  disbursements,  and  extra  costs  em- 
braced in  the  judgment  appealed  from,  together  with  $15  to 
meet  any  costs  that  might  be  awarded  against  him,  in  this  court, 
upon  the  appeal,  or  if  such  deposit  was  not  made,  unless  he 
should  execute  an  undertaking  to  the  effect  that  he  would,  in 
the  event  of  the  affirmance  of  the  judgment  by  the  court,  pay 
all  costs,  disbursements,  and  extra  costs  that  had  been  awarded 
against  him  in  the  court  below,  together  with  all  costs  and 
damages  that  might  be  awarded  against  him  upon  the  appeal 
in  this  court. 

The  object  of  this  provision  is  very  plain.  Before  its  enact- 
ment, the  prevailing  party  in  the  court  below,  had  no  security 
for  the  costs  incurred  by  the  appeal,  but  was  left  to  collect  them 
by  an  execution  issued  upon  the  judgment  of  affirmance  in  this 
court.  If  an  undertaking  was  given  to  stay  execution,  that  un- 
dertaking covered  them,  as  the  sureties  undertook  to  pay  any 
amount  remaining  unsatisfied  upon  the  return  of  an  execution, 
issued  upon  a  judgment  rendered  against  him,  but  unless  there 
was  such  an  undertaking,  they  were  not  secured  to  the  party 
who  had  recovered  the  judgment  in  the  court  below.  He  might 
go  on  and  collect  the  judgment  in  the  court  below,  and  if  it  was 
afterwards  reversed,  the  appellate  court  would  order  him  to  re- 
store what  he  had  collected,  with  interest  from  the  time  of  pay- 
ment or  collection. 

This  provision  for  an  undertaking  or  a  deposit,  to  render  the 
appeal  in  any  case  effectual,  is  a  security  not  only  for  the  costs 
upon  the  appeal,  but  also  for  costs  and  disbursements,  incurred 
in  obtaining  the  judgment  in  the  court  below.  It  does  not  ope- 
rate as  a  stay  of  execution,  for  sections  355  and  356  were  left 
unchanged  when  this  amendment  was  made,  and  they  declare 
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that  if  the  appellant  desire  a  stay  of  execution,  he  shall  give 
the  undertaking  provided  for  in  section  356.  It  is  fair  to  as- 
sume that  if  it  was  the  intention  of  the  Legislature  that  the  new 
undertaking  should  be  a  substitute  for  the  former  one,  and  should 
operate  as  a  stay  of  proceedings,  that  they  would  have  repealed 
the.  two  sections  referred  to,  but  as  they  suffered  them  to  re- 
main, we  must  take  the  three  sections  together,  and  taking  them 
together,  it  is  observable  that  the  two  undertakings  differ. 

In  the  new  one,  the  liability  of  the  sureties  is  fixed  for  the 
costs,  disbursements,  and  extra  costs  in  the  court  below,  and  the 
costs  and  damages  awarded  against  the  appellant,  upon  the  ap- 
peal, the  moment  the  judgment  is  affirmed.  In  the  other  or 
former  undertaking,  the  sureties  are  not  liable,  unless  an  execu- 
tion upon  a  judgment  entered  against  the  appellant  is  returned 
unsatisfied,  when  they  are  liable  for  the  amount  which  may  re- 
main unsatisfied.  In  one  case  the  return  of  an  execution  is 
essential  before  they  can  be  charged.  In  the  other  their  un- 
dertaking or  promises  is  qualified  by  no  such  condition.  As 
there  is  this  difference,  then,  and  as  section  355  is  imperative 
that  the  undertaking  provided  for  in  section  356,  must  be  given 
to  stay  execution,  it  seems  to  follow  that  the  new  undertaking, 
provided  for  in  the  amendment  of  section  354,  was  designed  to 
be  a  distinct  and  different  undertaking,  and  not  intended  as  a 
substitute  for  the  other. 

As  the  new  undertaking  must  be  given  to  render  the  appeal 
effectual  in  any  case,  and  the  other  if  the  appellant  wishes  to 
stay  the  execution,  it  is  necessary  to  ascertain  the  exact  extent 
and  scope  of  the  two  instruments.  As  respects  the  former  one, 
there  is  no  difficulty,  as  it  covers  any  amount  unsatisfied,  after 
the  return  of  an  execution  upon  a  judgment  entered  against  the 
appellant.  As  it  stays  the  issuing  of  an  execution  upon  the 
judgment  below,  or  all  further  proceedings,  if  one  has  been 
issued,  thus  preventing  a  return  until  the  judgment  of  the  ap- 
pellate court  has  been  given  (Smith  a.  Allen,  2  E.  D.  Smith,  259), 
it  embraces  whatever  is  included  in  the  judgment  below,  or 
which  may  remain  due  after  the  return  of  the  execution,  which 
lias  been  issued  upon  it.  The  new  undertaking,  however,  ex- 
tends only  to  the  costs,  disbursements,  and  extra  costs  which 
form  a  part  of  the  judgment  in  the  court  below,  and  the  costs 
and  damages  awarded  against  the  appellate,  upon  the  affirm- 
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ance  of  the  judgment  by  the  court.  If  the  judgment  is  simply 
affirmed,  costs  are  and  must  be  awarded  to  the  respondent 
(Logue  a.  Gillick,  1  E.  D.  Smith,  398),  and  they  are  collectable 
by  an  execution  issued  upon  the  judgment  of  the  appellate 
court,  or  may  now  be  obtained  by  an  action  upon  the  new  un- 
dertaking, which  the  appellant  is  in  every  case  required  to  give. 
If  no  undertaking  has  been  given  to  stay  execution  under  sec- 
tions 355  and  356,  the  respondent  proceeds  and  enforces  his 
judgment  by  execution  in  the  court  below,  and  if  one  has  been 
given,  the  stay  is  at  an  end,  upon  the  affirmance  of  the  judg- 
ment by  the  court,  and  he  is  then  at  liberty  to  proceed  with  his 
execution  in  the  court  below,  and  enforce  that  judgment.  The 
costs  awarded  to  him  upon  the  appeal,  he  obtains  by  an  execu- 
tion in  the  court,  or  by  an  action  against  the  sureties,  who  have 
become  bound  for  their  payment.  But  this  new  undertaking 
embraces,  also,  damages  which  may  be  awarded  against  the 
appellate  upon  the  affirmance  of  the  judgment,  and  it  appears 
in  this  case  that  the  judgment  entered  in  this  court  upon  the 
affirmance  of  the  judgment  of  the  court  below,  after  reciting 
that  the  respondent  recovered  judgment  in  the  court  below  for 
$230  damages  and  costs,  and  that  the  judgment  so  recovered 
was  duly  affirmed  by  this  court  at  general  term  ;  then  declares 
that  it  is  adjudged  that  the  appellant  do  recover  $230,  the 
amount  of  said  judgment,  together  with  fifteen  dollars  and  six- 
teen cents,  for  the  costs  and  disbursements  upon  the  appeal, 
amounting  in  the  whole  to  $245.16.  It  is  insisted  that  there  is 
an  award  of  $230  damages  against  the  appellant  upon  the  affirm- 
ance of  the  judgment,  which  is  embraced  in  the  undertaking 
given  by  the  defendants,  under  section  354.  I  do  not  so  regard 
it.  This  is  simply  a  judgment  of  affirmance.  It  appears  that 
the  general  term  merely  affirmed  the  judgment  of  the  court  be- 
low, which  would  not  authorize  an  execution  to  be  issued  in  this 
court,  upon  the  judgment  to  enforce  the  payment  of  any  sum 
but  the  $15.16  costs  and  disbursements  upon  the  appeal.  For 
all  that  appears  in  this  case,  the  judgment  below  may  have  been 
paid  and  satisfied  before  it  was  affirmed. 

But  we  are  asked,  what  is  meant,  in  this  new  undertaking,  by 
damages  which  may  be  awarded  against  the  appellant  upon  the 
affirmance  of  the  judgment,  the  answer  to  which  is  that  there 
may  be  cases  in  which  it  is  necessary,  and  in  which  this  court 
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is  empowered  to  render  judgment  against  the  appellant,  to  be 
enforced  as  a  judgment  of  this  court,  for  a  sum  beyond  the  costs 
of  the  appeal,  as  for  instance  under  section  370,  where,  if  a 
recovery  be  had  by  one  party,  and  costs  be  awarded  to  the 
other,  we  are  required,  as  the  appellate  court,  to  set  off  the  one 
against  the  other,  and  render  judgment  for  the  balance,  which 
would  necessarily  be  enforced  as  a  judgment  of  this  court,  and 
if  the  balance  was  against  the  appellant,  it  would,  in  the  lan- 
guage of  this  new  undertaking,  be  an  awarding  of  damages 
against  him  upon  appeal.  All  that  the  plaintiff  could  recover 
below  was  $20.16.  That  is  $5  for  the  costs,  disbursements,  and 
extra  costs,  included  in  the  judgment  below,  and  $15.16  costs 
of  the  appeal.  For  that  amount  the  judgment  should  be  affirmed, 
and  reversed  as  to  the  residue. 

BRADY  and  HILTON,  JJ.,  concurred. 
Judgment  accordingly. 


HONE  a.  JULIEN. 

New  York  Common  Pleas ;  General  Term,  June,  1859. 
APPEAL  FROM  NEW  YORK  MARINE  COURT  TO  COMMON  PLEAS.. 

An  appeal  will  not  lie  to  the  Common  Pleas  from  a  judgment  of  the  general 
term,  New  York  Marine  Court,  merely  reversing  a  judgment  rendered  by  one 
of  its  justices,  without  ordering  a  new  trial,  or  giving  final  judgment,  or  in  any 
•way  determining  the  rights  of  the  parties  to  the  action.* 

If  an  appeal  is  taken  in  such  case,  it  should  be  dismissed,  and  the  return  sent 
back,  that  a  proper  judgment  may  be  rendered. 

*  EDGERTOX  a.  FITZGERALD  (New  York  Common  Pleas;  General  Term,  October, 
1859). — This  cause  came  up  on  appeal  from  the  Marine  Court.  It  appeared  that 
on  the  trial  of  the  cause  before  one  of  the  justices  of  that  court,  without  a  jury, 
the  justice  gave  judgment  for  the  plaintiff,  subject  to  the  opinion  of  the  court  at 
general  term,  defendant  to  have  twenty  days  to  prepare  necessary  papers  to  ap- 
peal and  for  the  appeal ;  defendant  having  leave  to  appeal  without  security. 
All  proceedings  on  judgment  to  be  stayed  until  the  decision  of  the  general 
term. 

You  IX.— 13 
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Appeal  from  a  judgment  of  the  Marine  Court. 

BY  THE  COURT. — HILTON,  J. — On  the  trial  of  this  action  be- 
fore one  of  the  justices  of  the  Marine  Court,  judgment  was 
rendered  for  the  plaintiff.  The  defendant  appealed  to  the  gen- 
eral term  of  that  court,  where  the  judgment  was  reversed  ;  and 
from  this  decision  of  the  general  term  reversing  the  judgment, 
generally,  and  without  awarding  a  new  trial,  or  in  any  way  de- 
termining the  rights  of  the  parties  to  the  action,  an  appeal  is 
brought  to  this  court. 

It  is  prescribed  by  the  Code  (§352),  that  when  a  judgment 
shall  have  been  rendered  by  the  general  term  of  the  Marine 
Court,  the  appeal  shall  be  to  this  court ;  but  it  shall  only  "  be 
from  an  actual  determination  at  such  general  term,"  and  as  a 
judgment  is  described  by  section  245,  to  be  "  the  final  determi- 
nation of  the  parties  in  this  action,"  it  seems  quite  clear  that 
this  case  is  not  in  a  condition  to  be  brought  before  us  for  review. 
There  has  been  no  actual  or  final  determination  of  the  rights  of 
the  parties  by  the  Marine  Court ;  and  until  such  a  determination 
is  had,  and  the  case  is  at  an  end  in  that  court,  it  cannot  be 
brought  here,  it  being  the  policy  of  the  Code  to  allow  only  an 
appeal  to  us  in  the  same  action. 

Such  was  the  construction  given  by  the  Court  of  Appeals  to 
similar  language  under  the  Code  (§  11),  respecting  appeals  to 

The  defendant  specified  as  one  of  his  grounds  of  appeal  before  the  Marine  Court, 
that  the  justice  erred  in  directing  judgment  to  be  entered,  subject  to  the  opinion 
of  the  general  term. 

The  court  overruled  the  objection,  and  after  hearing  the  appeal,  gave  judgment 
for  the  plaintiff. 

The  defendant  now  appealed  to  the  Common  Pleas. 

D.  McMahon,  for  the  appellants,  urged  that  the  Code  did  not  allow  such  a 
course  as  that  taken,  but  that  the  justice  should  have  suspended  judgment  subject 
to  the  opinion  of  the  court  at  general  term. 

Hayner  &  Averrill,  for  the  respondents. 

THE  COURT  held,  that  the  judgment  was  irregular.  There  should  have  been  a 
final  judgment  rendered  at  special  term ;  but  that  the  judgment  appealed  from 
•was  a  judgment  of  the  general  term,  and  the  appeal  to  the  Common  Pleas  was 
properly  taken  ;  and  the  judgment  should  be  reversed. 
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that  court.  (Swartwout  a.  Curtiss,  4  Comst.,  415 ;  Deane  a. 
Northern  Railroad  Company,  3  /&.,  545  ;  Paddock  a.  Spring- 
field Fire  and  Marine  Insurance  Company,  2  Kern.,  591.)  And 
we  have  repeatedly  held,  in  cases  like  the  present,  where  the 
judgment  has  been  reversed  on  appeal,  that  the  Marine  Court 
were  clearly  wrong  in  not  awarding  a  new  trial ;  and  in  many 
instances  appeals  have  been  dismissed,  and  the  returns  sent 
back  with  directions  to  that  effect. 

That  court  has,  at  general  term,  all  the  powers  in  reviewing 
a  judgment  brought  before  it  on  appeal,  that  a  general  term  of 
the  Supreme  Court  has  in  like  cases.  It  may  reverse,  affirm,  or 
modify  the  judgment,  and  in  case  of  reversal  may  order  a  new 
trial,  or  instead  may  give  a  final  judgment  in  favor  of  the  de- 
fendant, when  it  can  see  that  no  possible  state  of  proof  applica- 
ble to  the  issues  in  the  cause  will  entitle  the  plaintiff  to  a  re- 
covery. (Figamere  a.  Jackson,  11  How.  Pr.  R.,  462  ;  Edmon- 
ston  a.  McLoud,  16  N.  Y.  7?.,  543  ;  Griffin  a.  Marquardt,  17 
/&.,  28.) 

Although,  in  the  language  of  Judge  Comstock,  in  the  latter 
case,  p.  33,  "  it  is  proper  to  say,  and  to  say  it  with  great  dis- 
tinctness, as  the  opinion  of  this  court,  that  extreme  caution 
ought  to  be  exercised  in  refusing  new  trials  where  judgments 
are  reversed.  The  discretion  of  the  appellate  court  should  bo 
exercised  in  that  direction  only  in  cases  where  it  is  entirely 
plain,  either  from  the  pleadings,  or  from  the  very  nature  of  the 
controversy,  that  the  party  against  whom  the  reversal  is  pro- 
nounced cannot  prevail  in  the  suit." 

I  have  no  hesitation,  however,  in  adding  that  this  is  not  a 
case  in  wrhich  such  a  final  judgment  should  be  given. 

The  evidence  at  the  trial  may  not  have  been  sufficient  in  law 
to  sustain  the  judgment ;  yet  it  is  impossible  for  the  appellate 
court  to  know  that  the  necessary  proof  might  not  be  supplied'' 
on  another  trial,  and  which  it  was  their  duty  to  order. 

The  appeal  must  be  dismissed,  and  the  return  sent  back  to  the 
Marine  Court,  that  the  proper  judgment  may  be  there  given. 
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MOTT  a.  LAWRENCE. 

New  York  Common  Pleas;  General  Term,  July,  1859. 
JUSTICES'  COURT. — ATTACHMENT. 

An  affidavit  to  procure  an  attachment  in  an  action  in  a  justice's  court,  under  the 
act  of  1831  as  amended  in  1842  (Lawn  of  1831,  ch.  300  ;  Laws  of  1842,  ch.  107), 
must  disclose  the  facts  from  which  the  legal  and  logical  deduction  would  be 
that  the  defendant  meant  to  remove  property  from  the  county  with  the  fraudu- 
lent intent  specified  in  the  statute. 

It  is  not  sufficient  that  the  justice  be  satisfied  that  a  case  for  an  attachment  ex- 
ists; but  he  mast  be  judicially  satisfied,  and  has  no  right  to  be  so  except  on 
legal  proof. 

The  affidavit  only  showed  that  defendant  closed  his  place  of  business,  and  im- 
mediately commenced  packing  his  goods,  and  continued  packing  till  midnight, 
and  next  day  his  store  was  closed ;  and  that  on  the  preceding  day  he  re- 
moved his  family,  without  informing  the  plaintiff  or  his  family,  who  resided 
in  the  same  building. 

Held,  not  sufficient  to  justify  the  inference  of  fraudulent  intent. 

Whether  the  warrant  of  attachment  must  set  forth  the  ground  on  which  it  waa 
issued, —  Query  ? 

The  facts  appear  in  the  opinion. 

BY  THE  COURT. — DALY,  F.  J. — The  affidavit  of  the  plaintiff 
was  insufficient  to  warrant  the  granting  of  an  attachment.  The 
attachment  was  applied  for  upon  the  ground  that  the  defendant 
was  about  removing  all  his  property  out  of  the  city  and  county 
of  New  York,  with  the  intent  of  defrauding  the  defendant 
••who  was  his  creditor,  and  the  only  facts  sworn  to  in  the  affida- 
vit were,  that  the  defendant  closed  up  his  place  of  business  on 
the  21st  of  October,  185S,  and  immediately  commenced  pack- 
ing up  his  goods,  and  continued  packing  them  up  until  midnight, 
ready  to  be  removed  ;  that  his  store  was  closed  on  the  morning 
of  the  following  day,  before  the  warrant  issued,  and  that  on  the 
preceding  day,  the  20th,  he  removed  his  family,  without  in- 
forming the  defendant  or  his  family,  who  resided  in  the  same 
building  over  the  store.  These  facts  do  not  show  that  the  dc- 
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fendant  was  about  to  remove  his  property  from  the  county  with 
intent  to  defraud  his  creditor.  Upon  a  proceeding  of  this  kind, 
which  a  defendant  has  no  opportunity  to  contest  (Field  a.  McVi- 
car,  9  Johns.,  130),  but  is  left  for  his  remedy  to  the  undertaking 
which  the  plaintiff  gives  upon  obtaining  a  warrant  of  attach- 
ment, the  affidavit  must  make  out  a  clear  prima  facia  case. 
The  justice  has  authority,  in  the  language  of  the  act  (Laws  of 
1842,  ch.  10T),  to  grant  a  warrant  for  the  attachment  of  the  de- 
fendant's property,  where  it  shall  satisfactorily  appear  to  the 
justice  that  the  defendant  is  about  to  remove  any  of  his  property 
from  the  county,  with  the  intent  to  defraud  his  creditor.  It  is 
not  meant  merely  that  the  justice  shall  be  personally  satisfied, 
but,  in  the  words  of  Chief-justice  Savage,  in  Smith  a.  Luce 
(14  Wend.,  237),  "  he  must  be  satisfied  judicially,  and  has  no 
right  to  be  satisfied  unless  upon  legal  proof"  This  case  affords 
a  good  illustration  of  the  necessity  of  requiring  a  strict  compli- 
ance with  the  statute  to  prevent  an  abuse  of  this  process,  for 
the  defendant,  upon  the  return  of  the  attachment,  offered  an 
affidavit  which  the  justice  could  not  receive,  to  show  that  three 
or  four  days  before  the  attachment  issued  he  had  rented  a  store 
and  dwelling-house  in  another  part  of  the  city,  and  that  he  had 
removed  the  most  of  his  goods  to  the  store,  when  they  were 
seized  upon  the  attachment.  As  the  whole  proceeding  is  ex 
parte,  and  the  defendant  cannot  move  to  discharge  the  attach- 
ment upon  counter-proof,  the  affidavit  must  disclose  facts  from 
which  the  legal  and  logical  conclusion  would  be,  that  the  de- 
fendant meant  to  remove  property  from  the  county  with  the 
fraudulent  intent  specified  by  the  statute,  and  the  existence  of 
any  such  intent,  or  of  a  design  to  remove  any  property  from  the 
county,  is  not  a  necessary  or  presumable  legal  conclusion  from 
men  being  engaged  in  packing  up  the  goods  of  his  store,  having 
the  previous  day  removed  his  family,  which  is  in  substance  all 
that  appears  by  the  affidavit.  The  affidavit,  in  accordance  with 
the  ruling  in  numerous  cases,  was  wholly  insufficient.  (Connell 
a.  Lascelles,  20  Wend.,  77  ;  Miller  a.  Brinkerhoff,  4  Den.,  120 ; 
Matter  of  Faulkner,  4  Hill,  598 ;  Tallman  a.  Bigelow,  10  Wend., 
420  ;  Yosburg  a.  Welch,  11  Johns.,  175  ;  Brown  a.  Hinchman, 
9  Ib.,  75  ;  Exparte  Haynes,  18  Wend.,  611  ;  Stewart  a.  Brown, 
16  Barb.,  367  ;  Staples  a.  Fairchild,  3  Comst.,  41 ;  Costellanoes 
a.  Jones,  I  Seld.,  164.) 
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It  is  doubtful,  moreover,  whether  the  warrant  was  sufficient, 
as  it  did  not  set  forth  the  ground  upon  which  it  was  issued  ;  but 
it  is  not  necessary  to  pass  upon  that  question. 


McAULEY  a.  MILDRUM. 

New  York  Common  Pleas',    General  Term,  July,  1859. 
APPEAL. — JUDGMENT. — NEW  TRIAL. 

Upon  appeal  from  a  judgment  entered  on  the  report  of  a  referee,  the  court  de- 
cided that  one  portion  of  the  plaintiff's  claim  allowed  by  the  referee  should  be 
disallowed,  and  therefore  reversed  the  judgment,  and  ordered  a  new  trial  be- 
fore the  same  referee,  solely  to  ascertain  the  amount  of  the  portion  of  the  claim 
which  should  be  deducted. 

Held,  that  plaintiff's  motion  to  modify  the  decision  on  the  ground  that  the 
referee  had  already  found  and  reported  the  amount  in  question,  should  be 
granted,  and  the  reversal  and  new  trial  should  be  ordered  upon  condition  that 
the  plaintiff  did  not  elect  to  deduct  such  amount  from  the  judgment. 

The  fact  that  the  defendant  wished  to  avail  himself  of  the  new  trial,  to  raise  a 
question  new  to  the  cause,  should  not  avail  to  preclude  the  modification  of  the 
judgment. 

Action  to  forclose  a  mechanics'  lien. 

The  facts  sufficiently  appear  in  the  opinion. 

William  A.  Whiibeck,  for  the  appellant. 
William  R.  Martin,  for  the  respondents. 

Br  THE  COURT.* — HILTON,  J. — But  three  propositions  were 
presented  for  our  consideration  by  the  counsel  for  the  appellant, 
on  the  argument  of  this  appeal. 

1.  That  the  plaintiff  was  not  entitled  to  the  mortgages  at  the 
time  he  demanded  them,  or  when  the  lien  was  filed,  and  there- 
fore could  not  have  judgment  for  the  amount  claimed. 

*  Present,  DALY,  F.  J.,  and  BRADY  and  HILTON,  J.T. 
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2.  That  the  plaintiff  was  not  entitled  to  a  lien  upon  the  six 
houses  for  the  marble  furnished  the  whole  seven,  and  which  in- 
cluded the  one  sold  to  Pinckney,  and  as  the  referee  found  that 
one-seventh  of  the  marble  used  went  into  the  Pinckney  house, 
there  should  be  a  deduction  of  that  proportion  of  the  contract 
price  from  the  amount  for  which  the  plaintiff  has  been  adjudged 
to  have  a  lien. 

3.  That  the  marble  furnished  was  not  in  accordance  with  the 
terms  of  the  contract,  and  a  proper  deduction  should  be  made 
upon  that  account. 

The  decision  made  by  us  was  adverse  to  the  first  and  third 
propositions,  and  in  respect  to  the  second  we  determined  that 
the  plaintiff  was  not  entitled  to  a  lien  for  the  marble  used  in  the 
Pinckney  house,  it  having  been  sold  and  transferred  prior  to 
filing  the  notice,  and  the  case  was  directed  to  be  sent  back  to 
the  referee  to  ascertain  the  value  of  the  work  and  materials 
which  went  into  the  Pinckney  house,  that  the  amount,  when 
ascertained,  might  be  deducted  from  the  plaintiff's  lien  found 
by  the  referee  to  exist  upon  the  remaining  six  houses. 

Upon  this  ground  the  judgment  appealed  from  was  reversed, 
and  a  new  trial  ordered. 

The  plaintiff  now  asks  us  to  dispense  with  this  direction  as 
being  unnecessary,  and  that  in  accordance  with  the  request 
contained  in  the  appellant's  third  proposition,  the  one-seventh 
part  which  the  referee  has  already  found,  and  which  it  is  on 
both  sides  conceded  went  towards  the  erection  of  the  Pinckney 
house,  should  be  deducted  from  the  judgment,  and  upon  the 
plaintiff  consenting  to  such  reduction,  that  the  judgment  be 
affirmed  for  the  residue. 

We  can  see  no  objection  to  doing  this,  especially  as  it  is 
in  exact  compliance  with  the  appellant's  request  on  the  argu- 
ment. 

The  direction  would  not  have  been  made  originally,  had  we 
noticed  that  the  referee  had  already  found  the  exact  amount  in 
value  of  the  labor  and  materials  which  went  into  the  Pinckney 
house,  and  our  attention  being  now  called  to  this  particular 
finding,  is  alone  sufficient  to  induce  us  to  dispense  with  the 
direction  as  unnecessary. 

This  disposition  of  the  case  would  have  been  made  by  us  on 
the  argument  of  the  motion,  but  for  the  objection  of  the  appel- 
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lant,  who  now  opposes  our  doing  the  very  thing  which  he 
formerly  requested  of  us. 

He  desires  a  retrial  of  the  cause,  that  he  may  be  enabled  to 
present  a  new  and  distinct  question,  not  heretofore  adverted  to 
by  either  counsel,  but  to  which  his  attention  has  been  called  by 
the  opinion  of  the  first  judge  in  this  case. 

"We  are  not  disposed  to  sanction  such  a  practice.  The  appeal 
has  been  already  disposed  of  upon  the  grounds  presented  by 
him  on  the  argument,  and  conforming  our  judgment  to  his  re- 
quest then  made,  we  think  can  give  him  no  reason  for  complaint. 

Had  the  question  referred  to  been  presented  on  the  case  be- 
fore us,  we  would  not  have  avoided  passing  upon  it.  But  as  it 
cannot  properly  arise  without  remodelling  the  answer,  and  a 
retrial  of  the  issues,  we  are  not  willing  to  put  the  parties  to  this 
expense,  simply  to  enable  the  appellant  to  test  an  experiment 
which  might  or  might  not  result  to  his  advantage. 

For  these  reasons  the  judgment  will  be  that  of  reversal  and 
new  trial,  unless  the  plaintiff  elects  to  deduct  one  seventh  of  the 
amount  reported  due  by  the  referee,  and  to  reduce  his  lien  on 
the  remaining  six  houses  to  that  extent.  In  such  case  there  will 
be  no  costs  awarded  either  party  upon  this  appeal.  But  if  a 
new  trial  is  had  by  reason  of  the  plaintiff  refusing  to  so  reduce 
his  lien,  the  costs  will  abide  the  event  of  the  action. 


DIBBLEE  a.  CORBETT. 

New  York  Superior  Court,  General  Term,  May,  1859. 

CAUSE   OF   ACTION. — CONTRACT. — MEASURE   OF  DAMAGES. — 
COMPLAINT. 

The  purchasers  in  a  contract  of  sale  of  personal  property,  after  neglecting  for  a 
period  to  execute  the  contract,  finally  took  possession  of  the  property  and  paid 
for  it. 

Held,  that  the  vendors  might  still  maintain  an  action  against  them  for  dama- 
ges sustained  by  them,  by  reason  of  the  neglect  to  remove  the  goods. 

The  subsequent  performance  of  a  contract,  after  a  breach  not  sufficient  to  author- 
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ize  the  aggrieved  party  to  rescind,  does  not  preclude  his  action  for  damages  for 
the  breach. 

Of  the  measure  of  damages  in  snch  action. 

That  letters  relied  on  as  embodying  a  contract  should  not  be  set  out  in  the  com- 
plaint in  an  action  for  the  breach  of  such  contract. 

This  was  an  appeal  on  behalf  of  the  defendants  from  a  judg- 
ment entered  against  them  in  favor  of  the  plaintiffs  for  $340.39 
damages  and  costs  upon  a  verdict. 

The  cause  was  tried  before  Mr.  Justice  Woodruff  and  a  jury. 
A  motion  to  dismiss  the  complaint  was  made  before  the  evi- 
dence was  gone  into,  and  denied,  and  an  exception  taken. 

Various  exceptions  to  the  ruling  of  the  judge  as  to  evidence 
were  taken  during  the  trial,  which  are  hereafter  noticed. 

When  the  plaintiff  rested,  the  motion  to  dismiss  the  com- 
plaint  was  renewed,  and  again  denied.  Testimony  was  then 
given  by  the  defendants.  The  judge  charged  the  jury,  and  to 
each  proposition  of  his  charge,  the  defendants'  counsel  separately 
and  specifically  excepted.  The  jury  found  a  verdict  for  the 
plaintiffs  for  $196.85  damages. 

The  complaint  stated  as  a  cause  of  action,  that  about  the  2d 
day  of  August,  1856,  the  plaintiffs  sold  to  the  defendants  cer- 
tain goods  then  on  board  the  schooner  F.  A.  Godwin,  1265 
barrels  of  rosin,  that  they  agreed  to  deliver,  and  the  defendants 
agreed  to  receive  the  same  on  the  arrival  at  the  port  of  New 
York  of  the  said  schooner ;  that  said  schooner  did  arrive  on  the 
evening  of  the  5th  day  of  August,  1856 ;  that  the  plaintiffs 
tendered  the  goods,  but  the  defendants  refused  and  neglected  to 
take  the  same  until  the  15th  day  of  August. 

That  in  consequence  of  such  neglect  and  refusal,  the  plaintiffs 
were  obliged  to  stow  and  keep  the  said  goods  on  board  the  said 
schooner  at  a  great  loss  and  expense  to  them  ;  and  that  such  loss 
and  damage  amounts  to  $200,  for  which  sum  they  demand 
judgment. 

The  defendants  in  their  answer  deny  any  agreement  to  re- 
ceive the  goods  on  the  arrival  of  the  schooner ;  they  aver  that 
on  her  arrival  they  were  willing  to  accept  the  goods,  but  in  con- 
sequence of  a  purchase  by  them  of  other  goods  of  the  plaintiffs 
on  board  a  certain  other  schooner,  the  defendants  with  the  con- 
sent of  the  plaintiffs,  first  received  the  last-mentioned  goods. 

They  say  that  the  goods  could  not  be  received  from  both 
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schooners  at  the  same  time,  and,  therefore,  the  delay  complained 
of  occurred,  but  without  their  fault  ;  that  as  soon  as  the  goods 
could  be  received,  they  were  received,  and  after  they  had  ac- 
cepted them,  they  paid  and  satisfied  the  plaintiffs  therefor. 

They  further  set  up  a  custom,  as  to  which  no  evidence  was 
given,  and  which  need  not  be  further  noticed. 

Proof  was  given  of  the  contract  to  sell  and  deliver  the  rosin, 
and  that  the  defendants  were  to  receive  it  on  the  arrival  of  the 
vessel  ;  of  the  time  of  her  arrival  ;  of  notice  thereof  given  to 
the  defendants  ;  their  directions  where  to  send  her  ;  of  the  em- 
ployment of  men  by  the  plaintiffs  to  discharge  her  ;  and  notice 
of  the  same  being  given  to  the  defendants  ;  the  period  of  her 
finishing  the  discharge,  the  15th  of  August;  and  of  the  time 
usually  necessary  for  this  purpose,  being  from  two  to  three  days. 
Evidence  was  also  given  of  the  delay  and  neglect  of  the  de- 
fendants to  receive  the  rosin,  and  of  the  amount  of  expense  or 
damage  sustained  for  the  period  of  such  delay. 

Between  the  20th  and  28th  of  August,  the  rosin  was  paid 
for  in  full  by  the  defendants,  having  been  all  received  before 
that  time. 

The  broker's  note  of  sale  was  as  follows  : 


YORK,  August  2,  1856. 

"  Messrs.  Dibblee  &  Bunce.  Sold  for  your  account  to  Messrs. 
Corbett  &  Co.,  1265  barrels  common  rosin  1.55  per  310  bbls. 
delivered  afloat,  and  i  weighing  Ic.  per  bl.  to  arrive  per  schooner 
F.  A.  Goodwin. 

"  EDWARD  CARTWRIGHT, 

"  Broker  in  Naval  Stores. 
"  Cash  brokerage,  Ic.  per  bbl." 

The  charge  of  the  judge  involves  the  main  points  of  the  case, 
and  was  as  follows  : 

"  That  it  was  the  duty  of  the  defendants  under  these  contracts 
to  be  in  readiness  to  receive  the  goods  upon  notice  that  the 
vessel  had  arrived  in  port,  and  of  plaintiffs'  readiness  to  deliver, 
and  if  the  defendants  desired  the  delivery  of  the  goods  along- 
side any  particular  vessel,  then  it  was  their  duty  on  receiving 
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notice  of  arrival  to  designate  the  place  to  which  the  schooner 
should  be  taken  for  the  purpose  of  the  discharge  ; 

"  That  it  was  the  duty  of  the  plaintiffs  to  notify  the  defend- 
ants that  the  schooner  was  ready  to  deliver  the  goods,  and  to  be 
in  readiness  to  discharge  them  from  one  vessel  to  the  other. 

"  That  it  was  the  defendants'  duty  to  attend  to  the  reception  of 
the  goods,  and  to  receive  them  within  a  reasonable  time. 

"  That  it  does  not  excuse  the  defendants  for  delay  in  receiv- 
ing the  goods,  that  their  vessel  was  not  in  readiness  to  receive 
them.  If  the  defendants  designated  the  Yalley  Field  as  the 
ship  to  receive  the  goods,  and  that  vessel  was  not  ready,  it  was 
their  duty  to  find  another,  or  receive  the  goods  at  some  other 
place. 

"  That  the  plaintiffs  should  not  be  compelled  to  wait  beyond 
a  reasonable  time,  because  the  defendants'  vessel  was  not  in 
readiness  to  receive  the  goods ;  that  it  was  not  the  plaintiffs' 
fault  that  the  defendants'  vessel  was  not  in  readiness,  but  the  de- 
fendants' misfortune  only. 

"  And  that  the  defendants  are  responsible  for  whatever  dam- 
ages the  plaintiffs  necessarily  sustained  by  reason  of  an  un- 
reasonable delay  of  the  defendants  in  receiving  the  goods. 

"  That  if  two  cargoes  came  in  at  the  same  time,  the  defend- 
ants have  a  right  to  proceed  and  discharge  one  vessel  first,  and 
then  to  discharge  the  other.  This  is  reasonable. 

"  That  the  defendants'  counsel  are  right  in  saying  that  it  is 
the  plaintiffs'  duty  to  present  their  vessel  in  readiness  to  dis- 
charge the  cargo. 

"  That  the  rule  of  damages  in  this  case  does  not  depend 
upon  the  charter  party  of  the  schooner,  but  the  plaintiffs  are  to 
have  simply  the  necessary  expenses  of  taking  care  of  the  prop- 
erty, and  keeping  it  during  the  period  of  unreasonable  delay, 
and  nothing  more  can  be  recovered. 

"The  necessary  expenses  incurred  during  the  period  of  the 
delay,  beyond  a  reasonable  time  to  receive  the  goods,  is  the  rule 
of  damages,  and  it  is  not  necessary  for  the  plaintiffs  to  show 
that  the  money  has  been  actually  paid  by  them  before  suit,  but 
it  is  sufficient  to  show  that  the  expenses  have  been  necessarily 
incurred." 

To  each  and  every  of  which  propositions  of  said  charge,  the 
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defendants'  counsel  did  then  and  there  separately  and  specifically 
except. 

And  the  judge  further  charged  the  jury  : 

"  That  the  plaintiffs  cannot  recover  demurrage ;  they  were  not 
bound  to  keep  the  schooner  here,  and  the  defendants  cannot  be 
affected  by  any  contract  between  the  plaintiffs  and  the  owners 
of  the  schooner,  entitling  such  owners  to  demurrage." 

The  jury  found  for  the  plaintiffs,  assessing  the  damages  at 
$196.85.  Judgment  was  entered,  and  the  present  appeal  taken. 

Mr.  Hayner,  for  appellants. 

Mr.  W.  E.  Curtis,  for  respondents. 

BY  THE  COURT.* — HOFFMAN,  J. — The  contract  between  the 
parties  clearly  imported  that  the  defendants  should  be  prepared 
promptly  to  take  the  rosin  from  the  hands  of  the  plaintiffs,  upon 
their  being  apprised  of  the  arrival  of  the  schooner,  and  upon 
the  plaintiffs  following  their  directions,  as  to  the  place  of  de- 
livery, and  using  proper  diligence  in  facilitating  the  discharge 
and  reception  of  the  goods. 

Under  the  charge  of  the  judge,  the  jury  have  in  effect  found 
that  the  plaintiffs  were  faultless,  and  the  defendants  negligent. 

It  is  perfectly  settled  that  it  is  the  duty  of  the  vendee  to  take 
the  goods  within  a  reasonable  time,  or  he  will  be  liable  to  the 
vendor  for  warehouse  rent,  and  other  expenses  growing  out  of 
the  custody  of  them,  or  even  to  an  action  for  not  removing  them 
in  case  the  seller  is  prejudiced  by  his  delay.  (Story  on  Sales, 

404:.) 

It  is  insisted  by  the  learned  counsel  of  the  defendants,  that 
this  rule  is  only  applicable  when  a  sale  is  so  perfected,  as  that 
the  property  has  passed  to  the  vendee,  and  possession  remains 
in  the  vendor. 

If  it  were  necessary  in  order  to  support  the  plaintiffs'  claim 
and  the  verdict,  that  such  a  transfer  of  property  should  be  made 
out,  our  impressions  would  be,  that  the  right  of  property  did 
actually  pass  upon  the  arrival  of  the  schooner,  so  that  in  Eng- 

*  Present,  HOFFMAN,  WOODEUFK,  and  PIERREPONT,  JJ. 
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land,  under  an  act  of  bankruptcy  the  goods  would  pass  to 
assignees,  they  paying  the  price  ;  arid  so  that  the  defendants 
could  sustain  trover  for  them  against  others.  The  weighing  of 
the  rosin  under  this  contract  may  have  been  as  much  intended 
to  be  done  by  the  purchasers,  as  by  the  sellers.  (See  J?oss  on 
Vendors,  32 ;  Law  Library,  vol.  xii.,  17,  and  cases  cited  ;  Ward 
a.  Shaw,  7  Wend.,  404.) 

But  whether  this  is  so  in  all  respects  or  not,  when  the  defend- 
ants completed  the  purchase,  took  the  rosin,  and  paid  the  price, 
they  may  be  treated  as  purchasers  and  owners  from  the  date  of 
the  contract,  which  they  acted  under  and  fulfilled.  When  they 
began  to  unload,  and  take  the  rosin  about  the  llth  day  of 
August,  the  title  then  at  least  became  vested  in  them  as  owners, 
&c.,  from  the  time  of  the  contract.  They  could  have  recovered 
any  advance  of  price  beyond  the  amount  to  be  given  as  fixed 
on  that  day.  They  claimed  to  be  owners,  and  got  the  property 
by  virtue  of  this  contract;  and  then  by  relation  for  the  purposes 
of  this  question  at  least  they  must  be  treated  as  owners  from  its 
date. 

Now,  if  a  buyer's  neglect  of  this  character  does  not  entitle 
the  seller  to  put  an  end  to  the  contract  (3  Camp.  R.,  427),  he 
has  no  redress  for  the  injury  done  him,  and  expenses  incurred 
by  him  through  the  purchaser's  fault,  but  by  an  action  of  this 
nature,  and  to  hold  that  the  subsequent  performance  of  the 
bargain  which  he  could  not  prevent,  shall  rob  him  of  this  redress, 
would  be  a  conclusion  as  manifestly  unjust  as  we  think  it  is 
untenable. 

There  is  nothing  before  us  on  which  we  can  pass  upon  the 
question  of  an  excess  of  damages. 

The  observations  above  made  dispose  of  the  motion  to  dis- 
miss the  complaint,  which  were  made  before  the  plaintiff  had 
given  evidence,  and  were  reviewed  upon  his  resting. 

The  copy  of  the  plaintiffs'  letters  to  the  defendants  upon  the 
subject  of  the  vessel's  arrival,  and  urging  a  prompt  discharge, 
were  given  in  evidence  after  an  admission  of  a  notice  to  pro- 
duce the  originals.  The  admission  was  excepted  to.  On  what 
ground  we  are  at  a  loss  to  understand.  No  point  as  to  this  ad- 
mission is  now  made.  To  have  set  these  letters  out  in  the  com- 
plaint would  have  been  pleading  matters  of  evidence. 

The  same  remarks  apply  to  the  admission  of  the  conversation 
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of  the  witness  with  the  defendants,  upon  the  same  subject  of  the 
discharge  of  the  rosin. 

The  exceptions  as  to  the  inquiry  what  would  be  a  reasonable 
time  for  discharging  the  rosin,  are  clearly  untenable.  Those  as 
to  the  expense  of  keeping  the  rosin  and  schooner,  are  equally  so. 

The  judgment  must  be  affirmed,  with  costs. 


PHELPS  a.  FERGUSOK 

New  York  Superior  Court;  Special  Term,  September,  1859. 

PLEADING. — COMPLAINT  ON  NEGOTIABLE  PAPER. — FRIVOLOUS 
DEMURRER. 

The  complaint  against  the  acceptor  of  a  bill  of  exchange,  alleged  the  drawing  of  the 
bill,  describing  it,  a  delivery  of  it  to  the  payee,  "  who  then  and  there  indorsed 
it,  and  delivered  it  so  indorsed ;  and  thereafter  and  before  maturity  the  same 
came  lawfully  into  the  possession  of  these  plaintiffs  for  value,"  that  it  was 
accepted,  but  "  the  same,  is  past  due  and  wholly  unpaid,  and  the  defendant  is 
now  justly  indebted  to  these  plaintiffs  thereon  in  the  sum  of,"  <fcc.,  without 
any  allegation  that  plaintiffs  were  partners,  or  that  they  were  owners  and 
holders  of  the  bilL 

Held,  sufficient  on  demurrer.* 

*  GRKKNBURT'O.  WILKINS  (New  York  Common  Pleas;  Special  Term,  April,  1858). 
Motion  for  judgment  ou  the  pleadings. 

HILTON,  J. — The  complaint  in  this  action  is  upon  a  promissory  note,  dated  May 
10,  1857,  made  by  the  defendant  to  the  order  of  the  plaintiff. 

The  note  is  set  out  in  full,  and  the  complaint  then  concludes  with  an  allegation 
"that  there  is  due  thereon  from  the  defendant  to  the  plaintiffs,  the  sum  of  $308.20, 
with  interest,"  <fcc.,  for  which  judgment  is  demanded. 

The  defendant  has  demurred  generally,  upon  the  ground  "that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 

The  plaintiffs  move  for  judgment  on  account  of  the  frivolousness  of  the  de- 
murrer, and  it  is  claimed  that  the  complaint  does  not  sufficiently  show  the  plain- 
tiff's right  to  sue ;  also,  that  the  note,  being  dated  on  Sunday,  is  void. 

The  demurrer  is  clearly  frivolous. 

1.  A  complaint  in  this  form  is  expressly  authorized  by  the  Code.  (Code, 
§  162.) 
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Where  the  complaint  is  sustained  by  reported  cases,  a  demurrer  to  it  must  be 
treated  as  frivolous.* 

Motion  for  judgment  on  the  pleadings. 

The  action  was  on  a  bill  of  exchange,  against  the  acceptor. 
The  allegations  of  the  complaint  were  as  follows  : 

"  That  heretofore,  and  on  or  about  the  28th  day  of  April, 
1859,  at  Indianapolis,  in  the  State  of  Indiana,  certain  persons, 
under  their  firm-name  of  William  M.  Morrison  &  Co.,  drew 
their  certain  bill  of  exchange  in  writing,  bearing  date  on  that 
day,  and  directed  the  same  to  the  defendants,  at  No.  123  West 
34th-street,  in  the  city  of  New  York,  whereby  two  months  after 
said  date  of  said  bill  they  requested  the  defendant  to  pay  to 
the  order  of  one  Jacob  Morrison  twelve  hundred  and  fifty  dol- 
lars, value  received,  and  therefore  delivered  said  bill  of  exchange 
to  the  payee  therein  named,  who  then  and  there  indorsed  it,  and 
delivered  it  so  indorsed,  and  thereafter  and  before  maturity  the 
same  came  lawfully  into  the  possession  of  these  plaintiffs  for 
value  ;  that  the  same  was  duly  presented  to  the  said  defendant 
for  acceptance,  and  that  he  accepted  the  same  by  a  written  ac- 


2.  Our  statute  relating  to  the  observance  of  Sunday'has  no  reference  to  private 
contracts,  which  do  not  lead  to  a  violation  of  the  public  order  and  solemnity  of  the 
day.  (1  Rev.  Stats.,  676,  §  71.) 

A  note  given,  or  dated  on  Sunday  is  not  void  at  common-law,  or  by  statute. 
(Sayles  a.  Smith,  12  Wend.,  56;  Boynton  a.  Page,  13/6.,  425;  Geer  a.  Putnam, 
10  Mass.,  312.) 

Motion  granted  with  costs. 

Compare  also  Connecticut  Bank  a.  Smith,  Ante,  168  ;  Shoe  and  Leather  Bank 
a.  Brown,  Post,  218. 

*  LATTIMER  a.  THE  NEW  YORK  METALLIC  SPRING  COMPANY  (Supreme  Court ;  At 
Chamber*,  October,  1858). 

Motion  for  judgment  upon  the  pleadings. 

INGRAHAM,  J. — Held,  that  when  a  demurrer  has  been  put  in  founded  on  a  de- 
cision made  by  one  of  the  justices  of  this  court,  another  justice  cannot  hold  such 
demurrer  to  be  frivolous.  "Whether  that  opinion  was  correct  or  not,  it  certainly 
is  sufficient  to  prevent  a  decision  that  the  demurrer  is  frivolous. 

Motion  denied,  costs  to  abide  the  event 
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ceptance  upon  the  face ;  that  the  same  is  now  due  and  payable, 
but  has  not  been  paid,  nor  any  part  thereof,  and  the  defendant 
is  now  justly  indebted  to  these  plaintiffs  thereon  in  the  sum  of 
$1250,  with  interest. 
"  Wherefore,"  &c. 

The  defendant  demurred  to  the  complaint  on  the  ground  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  because, 

First.  It  neither  averred  any  copartnership  or  joint  relation 
on  the  part  of  the  plaintiffs  ; 

Second.  The  complaint  did  not  allege  that  the  plaintiffs  are 
the  "  owners"  or  "  holders"  of  said  bill  of  exchange  at  the  com- 
mencement of  the  suit. 

On  the  pleadings  the  plaintiff  moved  for  judgment. 

Charles  F.  Sanford,  for  the  motion,  cited  in  answer  to  the 
first  point  on  the  demurrer,  Loper  a.  Welch  (3  Duer,  6tti) ; 
Oecks  a.  Cook  (3  /&.,  161).  As  to  the  second  point,  Benson  a. 
Couchman  (1  Code  R.,  119) ;  Appleby  a.  Elkins  (2  Sandf., 
673  ;  S.  C.,  2  Code  R.,  80) ;  Taylor  a.  Corbiere  (8  How.  Pr.  7?., 
385) ;  Loomis  a.  Dorsheimer  (8  77>.,  9) ;  Bank  of  Lowville  a. 
Edwards  (1  /&.,  216) ;  Catlin  a.  Gunter  (I  Duer,  253). 

BOSWORTH,  Ch.  J. — A  complaint  by  plaintiffs,  as  indorsees  of 
a  bill  of  exchange,  which  alleges  the  drawing  of  the  bill  (de- 
scribing it),  a  delivery  of  it  to  the  payee,  "  who  then  and  there 
indorsed  it  and  delivered  it  so  indorsed,  and  thereafter  and  be- 
fore maturity,  the  same  came  lawfully  into  the  possession  of 
these  plaintiffs  for  value;"  that  it  is  past  due  and  wholly  un- 
paid, "  and  the  defendants  are  now  jointly  indebted  to  these 
plaintiffs  thereon  in  the  sum  of  $1200,  with  interest;"  states 
facts  sufficient  to  constitute  a  cause  of  action. 

As  to  the  objections  that  the  plaintiffs  are  not  alleged  to  be 
partners,  or  joint  owners  of  the  note,  and  do  not  show  how  they 
got  title,  it  is  sufficient  to  say  that  the  allegations  that  the  bill 
after  it  had  been  indorsed  and  delivered  by  payee,  and  before 
maturity  "  came  lawfully  into  the  possession  of  these  plaintiffs 
for  value,"  cannot  be  true,  unless  they  obtained  it  from  some 
one  having  lawful  right  to  dispose  of  it.  It  is  a  short  mode  of 
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averring  the  fact  of  actual  ownership.  That  averment  is  suffi- 
cient on  demurrer.  If  the  declaration  is  deemed  defective  in 
form,  the  remedy  is  under  section  160  of  the  Code.  (Prindle  a. 
Caruthers,  1  E.  P.  Smith? 8  (15  N.  Y.)  R.,  425-431.) 

Such  a  complaint  having  been  held  by  reported  cases  to  be 
sufficient,  a  demurrer  to  it  on  the  ground  that,  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  must  be  treated 
as  frivolous,  although  it  might  not  be  held  frivolous  if  the  ques- 
tion were  res  nova.  (Griswold  a.  Laverty,  12  JV.  Y.  Leg.  Obs.,  316 ; 
S.  C.,  3  Duer,  690  ;  Price  a.  McClure,  3  Abbotts'  Pr.  E.,  253  ; 
S.  C.,  5  Duer,  670,  note.) 

Judgment  ordered  for  plaintiffs,  on  account  of  the  frivolous- 
ness  of  the  demurrer. 


LIPPMAN  a.  PETERSBERGER. 

New  York  Common  Pleas;  Special  Term,  July,  1859. 
SUPERSEDE  AS. — EXECUTION  AGAINST  THE  PERSON. 

Under  the  provision  of  3  Revised  Statutes  (5th  ed.),  870,  §§  38  and  39 — requiring 
that  the  plaintiff,  within  three  months  after  the  last  day  of  the  term  next  fol- 
lowing that  at  which  the  judgment  shall  have  been  obtained,  shall  charge  in 
execution  a  defendant  already  in  custody  in  the  action,  and  allowing  a  super- 
sedeas  if  he  fail  to  do  so — the  time  is  to  be  computed  from  the  date  of  actual 
entry  of  judgment,  not  from  the  date  when  the  plaintiff  might  have  entered  it. 

The  mere  acceptance  of  an  offer  to  allow  judgment,  is  not  obtaining  judgment 
within  the  meaning  of  the  statute. 

If  the  plaintiff  neglects  to  enter  judgment,  the  defendant  may  apply  for  an  order 
compelling  him  to  do  so. 

Motion  for  a  supersedeas; 

The  facts  are  stated  in  the  opinion. 

B.  F.  Sawyer,  for  the  motion. 

A.  J.  Dittenlioefer,  opposed. 
VOL.  IX.— H 
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DALY,  F.  J. — This  motion  is  prematurely  made.  The  defend- 
ant was  arrested  and  is  still  in  custody  upon  mesne  process. 
After  his  arrest  he  made  an  offer,  under  section  3S5  of  the  Code, 
to  allow  the  plaintiff  to  take  judgment  for  a  certain  amount, 
which  offer  the  plaintiff,  on  the  9th  day  of  February  last,  ac- 
cepted, but  neglected  to  enter  up  the  judgment  until  more  than 
three  months  had  elapsed  ;  that  is,  he  entered  it  up  on  the  30th 
of  May,  and  on  the  day  after  issued  execution  against  the  prop- 
erty of  the  defendant,  which  has  not  yet  been  returned. 

The  defendant  moves,  under  section  736  of  title  17,  chapter  8, 
part  3,  of  the  Revised  Statutes,  for  a  supersedeas,  and  that  he 
be  discharged  from  custody  upon  the  ground  that  more  than 
three  months  after  the  last  day  of  the  term  next  following  that 
at  which  judgment  was  obtained  has  elapsed,  and  that  the  plain- 
tiff has  not  charged  him  in  execution. 

Three  months  has  not  elapsed  since  the  actual  entry  of  the 
judgment ;  but  the  defendant  claims  that  judgment  was  obtained 
within  the  meaning  of  the  statute,  when  the  plaintiff  accepted 
the  defendant's  written  offer,  and  that  the  defendant  is  not  to 
suffer  by  the  plaintiff's  neglect  to  enter  it  up,  but  that  he  should 
have  been  charged  in  execution  within  three  months  after  the 
term  following  that  when  the  offer  was  accepted. 

At  the  hearing  of  the  motion,  I  was  strongly  impressed  with 
the  suggestion  that  the  defendant  should  not  suffer  by  the  plain- 
tiff's neglect ;  but  to  support  the  defendant's  view,  it  would  be 
necessary  to  hold  in  respect  to  the  commencement  of  the  time, 
within  which  the  defendant  must  be  charged  in  execution,  that 
it  does  not,  date  from  the  entry  or  docketing  of  the  judgment, 
but  that  the  words,  at  the  time  judgment  shall  be  rendered  or 
obtained,  means  the  time  when  the  plaintiff  is  at  liberty  to  enter 
such  judgment.  Proceedings  of  this  kind  are  now  unusual, 
and  it  would  be  necessary  to  look  at  the  practice  which  pre- 
vailed before  the  Revised  Statutes,  for  this  provision  is  in  this 
respect  the  same  as  that  which  was  incorporated  in  the  former 
act  for  the  relief  of  debtors  with  respect  to  the  imprisonment  of 
their  persons  (1  Revised  Laws  ^1813,  353,  §  12),  the  practice 
under  which  appears  to  have  been  well  settled.  In  2  Dunlap's 
Practice,  827,  it  is  said,  that  the  recovering  party  must  produce 
a  certified  copy  of  the  docket  of  the  judgment;  and  again,  that 
if  the  plaintiff,  being  entitled  to  judgment,  should  neglect  or 
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refuse  to  perfect  it,  must  take  measures  to  have  judgment  per- 
fected against  himself,  and  if  not  charged  in  execution  within 
three  months  from  the  time  of  entering  the  judgment,  he  be- 
comes supersedable ;  and  in  Kettletas  a.  North  (Colemari's  Cases, 
54),  it  was  held,  upon  an  application  to  compel  the  prevailing 
party  to  enter  up  judgment,  that  he  should  procure  the  roll  to 
be  signed  and  filed  in  four  days,  or  that  the  other  party  should 
be  at  liberty  to  do  it.  The  words,  both  in  the  provision  in  the 
Revised  Statutes,  and  in  the  act  of  1813,  are,  that  the  defend- 
ant shall  be  charged  in  execution  within  the  given  time  after 
the  judgment  is  obtained /  and  the  practice  under  one  is  equally 
applicable  under  the  other.  In  a  case  like  the  present,  the 
plaintiff,  by  section  385  of  the  Code,  files  the  summons,  corn- 
plaint,  and  offer,  with  an  affidavit  of  notice  of  acceptance,  and 
the  clerk  thereupon  enters  judgment  accordingly.  It  is  from 
the  judgment  so  entered,  that  the  time  within  which  the  defend- 
ant must  be  charged  in  execution  is  to  be  computed.  If  the 
plaintiff  neglects  to  enter  it,  the  defendant,  as  in  Kettletas  a. 
North,  must  apply  for  an  order  compelling  him  to  do  so. 

The  judgment  was  entered  by  the  clerk  on  the  30th  of  May, 
and  the  time  not  having  yet  expired  within  which  the  plaintiff 
must  charge  defendant  in  execution,  the  motion  for  a  superse- 
deas  must  be  denied. 


TEBOUTS  CASE. 
Supreme  Court,  First  District ;  At  Chambers,  August,  1859. 

COMMISSION  DE  LUNATICO  INQUIRENDO. — EXECUTION  OF  WRIT  OF 

INQUIRY. 

Where  more  jurors  are  sworn  on  the  execution  of  a  writ  de  lunatico  inquirendo 

than  are  necessary,  and  the  proceeding  ia  commenced  before  all,  it  is  irregular 

to  continue  the  proceedings  before  a  part  only. 
The  person  against  whom  a  commission  de  lunatico  inquirtndo  has  been  executed, 

is  entitled  to  a  new  trial  of  the  writ,  if  it  appear  that  the  finding  against  him 

was  induced  by  any  bias  or  previously  formed  opinion. 
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Motion  to  confirm  an  inquisition. 

This  was  a  proceeding  for  the  appointment  of  a  committee  of 
the  estate  of  Elizabeth  Tebout,  who  had  been  found,  by  a  com- 
mission appointed  de  lunatico  inquirendo,  to  be  an  habitual 
drunkard. 

The  affidavits  in  opposition  showed,  among  other  things,  that 
at  the  commencement  of  the  proceeding  under  the  commission, 
testimony  was  taken  before  fifteen  jurymen,  but  that  subse- 
quently there  were  only  thirteen  present ;  that  the  attorney  for 
the  respondent  objected  to  proceed  on  the  ground  of  the  ab- 
sence of  the  two  jurors,  but  the  commissioners  overruled  his 
objections.  It  was  further  stated  that  one  of  the  jury,  after 
hearing  the  complainant's  story,  publicly  said  there  was  but  one 
side  to  the  case,  and  that  he  would  make  short  work  of  it ;  and 
it  was  also  charged  that  the  proceedings  were  instigated  by  one 
of  the  jurors. 

Dayton  and  Todd,  for  the  motion. 
John  W.  Edmonds,  opposed. 

INGRAHAM,  J. — I  am  not  satisfied  with  the  execution  of  the 
writ  of  inquiry  in  this  case.  The  proceeding  is  one  to  deprive 
a  party  of  the  possession  and  management  of  her  property,  and 
in  a  case  where  it  appears  that,  notwithstanding  the  allegations 
against  her,  she  has  been  able  to  take  care  of  and  increase  the 
amount  of  money  in  the  bank. 

Where  more  jurors  are  sworn  on  such  an  inquisition  than  are 
absolutely  necessary,  and  the  proceeding  is  commenced  before 
all,  I  think  it  irregular  to  discharge  a  part.  Whatever  number 
commences  on  the  inquisition,  the  case  should  be  continued  be- 
fore all.  If  they  were  not  all  present,  the  commissioner  should 
have  adjourned  the  proceedings  till  another  day.  There  is  room 
to  suppose,  even  if  no  bias  actually  was  indulged  against  the 
respondent,  that  there  was  not  that  care  and  attention  given  to 
the  case,  which  a  person  in  the  situation  of  the  respondent  had 
a  right  to  ask. 

If  any  such   bias  or   opinion   previously  formed,  operated 
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against  her,  there  can  be  no  doubt  that  she  should  have  a  new 
trial. 

The  motion  to  confirm  the  inquisition  is  denied,  and  a  new 
trial  is  ordered  before  the  same  commissioners. 


RATHBONE  a.  MORRIS. 

Supreme  Court,  First  District;  Special  Term,  September,  1859. 
APPEAL. — EXECUTION  NOT  SUPERSEDED. 

A  party  who  lias  appealed  and  given  the  requisite  security  to  effect  a  stay  of 
proceedings,  is  not  entitled  to  an  order  superseding  an  execution  which  was 
levied  before  his  appeal. 

Motion  to  supersede  an  execution. 
The  facts  are  stated  in  the  opinion. 

INGRAHAM,  J. — The  defendant  has  given  the  necessary  security 
on  appeal,  and  has  obtained  an  order  allowing  the  sureties  after 
justification.  He  now  moves  for  an  order  superseding  the  exe- 
cution issued  before  he  appealed,  and  under  which  a  levy  had 
been  made. 

Section  339  of  the  Code,  which  prescribes  the  effect  of  se- 
curity on  appeal,  gives  it  no  other  virtue  than  to  stay  further 
proceedings  on  the  judgment ;  it  discharges  or  vacates  nothing, 
but  merely  stops  the  plaintiff  where  he  was  at  the  time  of  giv- 
ing the  security,  leaving  him  in  possession  of  any  rights  or 
security  previously  obtained.  It  gives  the  court  no  authority 
to  vacate  any  proceeding,  or  release  any  right  previously  ac- 
quired. 

The  same  practice  prevailed  under  the  old  system  (Blanchard 
a.  Myers,  9  Johns.,  66 ;  Kinney  «.  Whitford,  17  /£.,  34),  and  it 
was  only  where  the  execution  was  issued  within  the  four  days,  or 
while  the  rule  for  judgment  was  being  perfected,  that  the  court 
could  interfere,  if  the  bail  were  subsequently  put  in.  (Jackson 
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a.  Schanber,  7  Cow.,  417.)  The  Revised  Statutes  directed  a 
stay,  if  the  execution  were  not  fully  executed  ;  and  the  court  re- 
fused to  order  the  sheriff  to  proceed  after  bail  was  put  in,  but 
they  did  not  vacate  the  levy.  (Delafield  a.  Sandford,  3  Bill, 
473.) 

The  decision  of  the  general  term  of  this  district,  in  the  mat- 
ter of  Berry  (26  Barb.,  55),  settles  the  question  in  this  court. 
It  is  there  held  that  the  security  and  appeal  only  stays  further 
proceedings.  They  do  not  undo  any  thing  already  done.  They 
only  stay  an  execution  if  it  have  not  issued,  so  that  if  the  ex- 
ecution were  issued,  and  a  levy  made,  the  sale  was  stayed,  but 
the  levy  was  not  interfered  with.  The  rule  as  laid  down  in  these 
cases  may  be  a  hard  one  to  a  debtor  who  has  given  ample  se- 
curity, but  I  have  no  authority  to  change  it. 

Motion  denied. 


JOHNSTON  a.  MoAUSLAND. 

Supreme  Court,  First  District;  General  Term,  September,  1859. 

JUDGMENT  BY  CONFESSION. — SUFFICIENCY   OF   STATEMENT. — AU- 
THORITY OF  ATTORNEY. 

A  statement  that  "  the  judgment  is  confessed  for  a  debt  justly  due  to  the  plain- 
tiff arising  upon  the  following  facts  :  On  or  about  the  18th  day  of  December, 
1858,  the  plaintiff  lent  or  advanced  to  the  defendant  in  cash  the  sum  of  two 
thousand  dollars,  which  said  sum,  with  interest  thereon  from  the  said  18th  day 
of  December,  1858,  amounting  to  $80.24,  is  now  justly  due  by  the  defendant 
to  the  plaintiff,"  is  sufficient.55 

°  CLAFLIN  a.  SAXGER  (Supreme  Court,  First  District  ^Special  Tei-m,  August,  1859)— 
This  was  a  motion  to  set  aside  a  judgment  entered  on  confession. 

John  H.  McCunn,  for  the  motion. 
I.  T.  Williams,  opposed. 

INGRAHAM,  J. — This  motion  is  made  by  a  judgment-creditor  of  the  defendant 
to  set  aside  the  judgment  in  this  case  for  a  defect  in  the  statement  of  indebted- 
ness. The  judgment  was  entered  on  a  confession.  The  statement  of  the  in- 
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Stating  the  loan  to  have  been  made  on  or  about  the  day  mentioned  is  not  indefi- 
nite and  uncertain. 

During  the  creditor's  absence  from  the  country,  an  attorney  without  the  credi- 
tor's knowledge,  accepted  from  the  debtor  a  confession  of  judgment,  and  en- 
tered judgment  thereon,  and  afterwards  received  from  the  creditor's  partner  a 
request  to  proceed  and  issue  execution. 

Held,  that  the  acceptance  of  the  judgment  was  sufficient  as  against  creditors 
whose  judgments  were  recovered  subsequent  to  the  time  when  the  attorney  re- 
ceived such  request. 


debtedness  was  as  follows  :  "  a  promissory  note  (for  a  specified  date  and  amount), 
which  note  was  given  to  L.  W.  &  Co.,  for  goods,  wares,  and  merchandise  there- 
tofore purchased  of  L.  W.  &  Co.,  by  the  defendant,  which  note  was  indorsed  by 
the  debtor,  and  came  into  the  hands  of  the  plaintiffs  for  a  valuable  con- 
sideration." 

The  objection  to  this  statement  is,  that  it  does  not  state  the  facts  out  of  which 
the  indebtedness  arose.  In  all  the  cases  it  is  conceded  that  the  object  of  the 
statute  was,  to  compel  the  debtor  to  disclose  so  much  of  the  transaction  out  of 
which  the  indebtedness  arose  as  to  enable  the  creditor  to  form  a  more  accurate 
opinion  as  to  the  integrity  of  the  debtor  in  confessing  the  judgment,  and  for  this 
purpose  to  compel  the  parties  to  spread  on  the  record  a  pai  Licular  and  specific 
statement  of  the  facts  out  of  which  the  indebtedness  arose.  (Chappel  a.  Chappel, 
2  Kern.,  215.) 

The  precise  question,  as  presented  in  this  case,  appears  to  have  been  passed 
upon,  by  the  general  term  in  this  district,  in  Moody  a.  Townsend  )3  Abbotts'  Fr. 
R.,  375).  ROOSEVELT,  J.,  in  that  case  says  :  "  A  general  allegation,  that  the  judg- 
ment was  for  goods  sold  and  delivered,"  is  not  a  compliance  with  the  require- 
ments of  the  statute. 

In  Freligh  a.  Brink  (16  HJW.  Pr.  R.,  272),  BROWN,  J.,  held  that  a  statement 
which  averred  the  indebtedness  to  arise  on  a  note  for  $700,  that  amount  of  money 
being  had  by  the  defendant  of  the  plaintiff,  and  which  was  due,  was  insufficient. 
In  Stebbins  a.  Methodist  Episcopal  Church  (12  How.  Pr.  R.,  410),  SMITH,  J.,  held 
that  a  statement  of  indebtedness  for  money  lent  and  advanced  by  the  plaintiff  to 
the  defendant,  and  which  had  been  used  to  pay  his  debt?,  was  insufficient,  be- 
cause it  did  not  state  when  the  money  was  lent,  in  what  sums,  and  at  what 
times. 

In  Lockwood  a.  Finn  at  al.  (13  How.  Pr.  R.,  418),  ROSEKRAXS,  J.,  held  that  a 
statement  that  the  indebtedness  for  goods,  wares,  and  merchandise  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  since  a  specified  date,  was  insufficient, 
because  it  did  not  set  forth  what  kind  of  goods,  &c.,  were  sold,  nor  how  much, 
nor  at  what  time.  That  it  did  not  point  to  any  particular  transaction  to  which 
other  creditors  could  direct  their  inquiries. 

In  Beekman  a.  Kirk  (15  How.  Pr.  R.,  228),  HARRIS,  J.,  held  that  a  statement 
of  indebtedness,  in  a  judgment  recovered  on  a  bond  given  for  money  borrowed 
by  the  defendant,  was  defective  for  want  of  disclosing  the  amount  of  the  loan  or 
when  the  judgment  was  recovered.  (See  also  17  JV.  Y.  R.,  9.) 

There  are  many  other  cases  which  might  be  cited  of  a  similar  character,  but 
the  above  are  amply  sufficient  to  show  that  the  views  entertained  by  the  judges 
in  these  cases,  when  applied  to  the  present  case,  would  condemn  the  statement 
as  insufficient  and  defective.  I  will  only  add  one  more  made  by  the  general  term 
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Appeal  from  an  order  granting  a  motion  to  vacate  judgment 
entered  by  confession. 

The  confession  of  judgment  was  in  the  following  form : 

[TITLE  or  THE  CAUSE.] 

"  I  do  hereby  confess  judgment  in  this  action  in  favor 
of  the  plaintiff  for  the  sum  of  two  thousand  and  eighty  dollars 
and  twenty-four  cents,  and  authorize  judgment  to  be  entered 
therefor  against  me. 

"  This  confession  of  judgment  is  for  a  debt  justly  due  to  the 
plaintiff,  arising  upon  the  following  facts  :  On  or  about  the 
18th  day  of  December,  1858,  the  plaintiff  lent  or  advanced  to 
the  defendant  in  cash,  the  sum  of  two  thousand  dollars,  which 
said  sum  with  interest  thereon  from  the  said  18th  day  of  De- 
cember, 1858,  amounting  to  $80.21,  is  now  justly  due  by  the 
defendant  to  the  plaintiff,  and  which  said  sums  of  principal  and 
interest,  amount  to  the  said  sum  of  $2080.24." 

This  judgment  was  entered  in  the  office  of  the  clerk  of  the 
city  and  county  of  New  York,  on  the  10th  day  of  August,  1859, 


of  this  district.  In  Davis  a.  Morris  (21  Barb.,  152).  MITCHELL,  P.J.,  held  a  state- 
ment of  indebtedness,  to  be  for  money  lent  and  advanced  at  divers  times  by  the 
plaintiff  to  the  defendant,  from  1853  to  date,  was  insufficient. 

These  decisions,  two  of  which  are  by  the  general  term  of  this  district,  are  con- 
trolling upon  this  question,  notwithstanding  there  are  some  few  cases  of  a  con- 
trary tenor,  by  the  judges  at  special  term  in  other  districts,  such  as  Post  a.  Cole- 
man  (9  How.  Pr.  R.,  64). 

The  plaintiffs  in  this  action  were  not  the  original  creditors  by  whom  the 
goods  were  sold,  and  it  was  suggested  that  less  particularity  was  required 
from  them  than  would  be  from  the  persons  to  whom  the  debt  was  originally 
due. 

There  is  no  distinction  made  in  the  statute,  and  there  is  no  good  reason  shown 
for  making  any  such  distinction. 

The  statement  is  to  be  made  by  the  debtor  and  not  the  creditor,  and  he  can  as 
well  state  the  particulars  in  one  case  as  the  other.  He  knows  the  particular 
transaction  out  of  which  the  indebtedness  arose,  and  he  can  state  it  as  easily 
after  the  claim  has  been  transferred  to  a  third  person,  as  he  could  before  the 
transfer. 

The  motion  to  set  aside  the  judgment,  as  to  the  creditor  making  this  motion, 
must  be  granted. 
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and  an  execution  was  issued  and  levied  on  the  property  of  the 
defendant. 

On  the  nineteenth  day  of  the  same  month,  J.  Houldsworth 
and  other  creditors  of  McAusland  recovered  against  him  a 
judgment,  which  on  that  day  was  docketed  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  and  execution 
issued. 

These  latter  creditors  now  moved  to  vacate  the  confession  of 
judgment.  The  affidavit  on  which  the  motion  was  made,  al- 
leged among  other  things,  that  the  plaintiff  was,  and  long 
had  been  a  resident  of  New  Orleans,  and  at  the  time  of  the 
entry  of  the  judgment,  and  for  a  long  time  previous  thereto 
had  been  in  Europe ;  that  for  a  considerable  time  previous  to 
the  entry  of  the  judgment,  the  attorney  who  entered  it  had  acted 
as  the  attorney  of  the  defendant,  and  that  he  was  unacquainted 
with  the  plaintiff,  and  had  never  received  any  request  or  au- 
thority from  the  plaintiff  to  act  for  him  in  the  matter  of  the 
confession  of  judgment. 

The  affidavits  to  oppose  the  motion,  were  to  the  effect  that 
the  plaintiff's  attorney  was  employed  by  a  third  party  acting 
in  behalf  of  the  plaintiff;  that  the  attorney  at  the  time  ex- 
pressed to  him  a  desire  to  have  a  written  retainer  from  plain- 
tiff, and  he  immediately  telegraphed  to  New  Orleans  to  the 
brother  and  partner  there  of  the  plaintiff',  and  that  on  the  fif- 
teenth of  August  the  attorney  received  in  return  a  written  au- 
thority, signed  by  the  brother  of  the  plaintiff  in  the  plaintiff's 
name. 

The  motion  was  granted  at  special  term ;  and  the  plaintiff 
appealed  to  the  general  term. 

Charles  Tracy,  for  the  appellant. 

II.  II,  Morange,  for  the  respondents. — I.  The  statement  is 
insufficient  in  the  following  respects:  The  words  "on  or  about 
the  18th  day  of  December,"  are  indefinite  and  uncertain.  If 
the  money  was  loaned  in  one  sum,  the  exact  date  should  be 
stated  ;  if  in  several  sums  and  at  various  times,  each  sum  and 
the  respective  dates  should  be  specified.  It  should  also  appear 
that  that  no  part  of  the  moneys  loaned  had  been  repaid  ;  to 
state  that  the  amount  claimed  was  justly  due,  was  to  state  a 
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conclusion  of  law.     The  statement  must  show  that  the  amount 
was  justly  due.    (Code,  §  383,  subdiv.  2.) 

II.  There  must  be  some  one  authorized  to  appear  for  the  plain- 
tiff, and  accept  the  confession  on  his  behalf.  The  act  of  the 
attorney  for  the  plaintiff,  without  the  knowledge  or  approba- 
tion of  the  plaintiff  was  insufficient,  and  a  badge  of  fraud. 

BY  THE  COURT.* — ROOSEVELT,  J.  (orally). — We  are  of  opinion 
that  the  judgment  was  sufficiently  accepted  by  the  appellant, 
before  the  respondents  recovered  their  judgment.  The  judg- 
ment by  confession  was  entered  on  the  10th  of  the  month  while 
Johnston  the  plaintiff  was  in  Europe.  On  the  15th  of  the 
month  the  attorney  received  a  dispatch  from  Johnston's  partner 
directing  him  to  issue  execution.  This  was  a  sufficient  accept- 
ance •,  and  the  respondents  are  not  authorized  to  object  to  the 
judgment  on  the  ground  of  a  want  of  acceptance  before  the 
recovery  of  the  second  judgment. 

The  statement  contained  in  the  confession  that  the  loan  was 
made  on  or  about  the  18th  day  of  December,  1858,  is  sufficiently 
definite. 

The  order  appealed  from  must  be  reversed,  with  costs. 


SHOE  AND  LEATHER  BANK  a.  BROWN. 

Supreme  Court,  First  District ;  Special  Term,  October,  1859. 

PLEADING. — COMPLAINT. — AVERMENT   OF   PLAINTIFF'S   IN- 
CORPORATION. 

In  an  action  by  a  domestic  corporation  it  is  not  necessary  that  the  complaint  should 
set  forth  the  mode  of  plaintiff's  incorporation,  or  recite  the  title  and  date  of  the 
act  under  which  the  plaintiff  was  incorporated,  f 


*  Present,  ROOSEVELT,  P.  J.,  Lore  and  SUTHERLAND,  JJ. 

f  It  is  otherwise  as  to  a  foreign  corporation  plaintiff.     See  Connecticut  Bank  a. 
Smith,  Ante,  168. 
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Motion  for  judgment  on  the  pleadings. 

The  action  was  brought  on  a  promissory  note,  which  was 
made  by  the  defendant  payable  to  the  order  of  a  third  party, 
by  whose  indorsement  it  was  transferred  to  the  plaintiff.  The 
complaint  alleged  that  the  plaintiffs  were  a  corporation  formed 
under  the  laws  of  the  State  of  New  York,  but  made  no  refer- 
ence to  the  statute  under  which  they  were  incorporated  ;  and 
the  defendant  demurred. 

F.  C.  Cantine,  in  support  of  the  demurrer,  cited  Johnson  a. 
Kemp  (11  How.  Pr.  R.,  186) ;  Bank  of  Havana  a.  Wickham 
(7  Abbotts'  Pr.  R.,  136;  S.  C.,  1Q  How.  Pr.R.,  97);  Onondaga 
Bank  a.  Carr  (17  Wend.,  443). 

D.  McMahon,  opposed. 

INGRAHAM,  J. — The  plaintiff,  a  corporation  under  the  Bank- 
ing Law,  sue  upon  a  note  held  by  them,  without  setting  out  the 
title  and  date  of  the  act  under  which  it  was  created.  The  de- 
fendant demurs  upon  the  ground  that  the  complaint  does  not 
show  facts  sufficient  to  constitute  a  cause  of  action — alleging 
that  it  appears  on  the  complaint  that  the  plaintiff  has  not  legal 
capacity  to  sue. 

In  the  Bank  of  Waterville  a.  Beltzer  (How.  Pr.  R.,  270), 
Judge  Emott  held  that  no  such  averment  was  necessary  in  the 
complaint,  and  refers  to  various  cases  under  the  former  system 
of  practice,  as  well  as  under  our  present  Code,  sustaining  his 
views  of  this  question. 

In  the  Bank  of  Lowville  a.  Edwards  (11  How.  Pr.  R.,  216), 
it  was  held  by  Mr.  Justice  Hubbard  that  a  general  demurrer 
that  the  complaint  did  not  contain  facts  sufficient  to  constitute  a 
cause  of  action,  did  not  reach  the  objection  that  the  corporation 
did  not  aver  the  act  of  incorporation.  In  both  cases  it  was  held 
that  the  objection  must  be  specially  taken  to  the  existence  of 
the  corporation,  as  required  by  statute. 

The  only  case,  conflicting  with  these  decisions  is  that  of  John- 
son, president  a.  Kemp  (11  How.  Pr.  R.,  186),  in  which  Mr. 
Justice  Mitchell  held  that  a  bank  suing  under  the  Banking  Law 
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must  aver  in  the  complaint  the  act  and  date  of  its  passage  under 
which  it  was  incorporated. 

In  the  Bank  of  Havana  a.  Wickham  (7  Abbotts'  Pr.  R.,  134 ; 
S.  C.,  16  How,  Pr.  R.,  79),  Mr.  Justice  Balcom  approves  of  this 
decision  as  stating  the  correct  rule,  but  at  the  same  time  admits 
that  if  the  case  of  the  Bank  of  Lowville  a.  Edwards  is  to  be 
applied,  the  complaint  would  be  sufficient,  and  holds  in  that 
case  that  a  special  denial  is  necessary  in  the  answer.  I  think, 
however,  the  Court  of  Appeals  in  the  Bank  of  Genesee  a.  The 
Palatine  Bank  (2  Kern.,  309),  have  settled  between  these  con- 
flicting cases,  by  holding  that  a  corporation  need  not  prove  its 
corporate  existence,  unless  the  defendant  plead  expressly  that 
the  plaintiffs  were  not  a  corporation.  If  so,  it  need  not  be 
stated  in  the  complaint,  because  it  is 'well  settled  that  under  the 
Code  the  plaintiff  need  not  aver  in  his  complaint  any  fact  not 
necessary  to  be  proven  on  the  trial.  The  same  point  was  ex- 
pressly decided  in  Kennedy  a.  Colton  (28  Barb.,  60).  I  under- 
stand the  the  general  term  in  this  district  have  also  so  held. 

I  think,  therefore,  the  plaintiff  is  entitled  to  judgment. 

Motion  granted. 


HALL  a.  AYER. 

Supreme  Court,  JFirst  District ;  Special  Term,  October,  1859. 
EXECUTION. — AMENDMENT  OF  RETURN. — ATTORNEY'S  LIEN. 

Though  it  is  irregular  to  issue  execution  against  the  person  before  return  of  ex- 
ecution against  property,  yet  when  the  latter  has  been  filed,  and  it  was  by  the 
sheriff's  neglect  that  the  return  had  not  been  indorsed,  the  defect  is  amendable, 
and  the  second  execution  may  be  upheld  by  allowing  the  return  to  be  indorsed 
nunc  pro  tune. 

The  plaintiff  and  his  attorney  agreed  on  a  sum  to  be  paid  for  the  services  of  the 
latter  in  lieu  of  the  statutory  costs ;  and  the  parties  subsequently  compromised 
the  suit,  the  defendant  agreeing  to  pay  the  attorney's  costs.  Judgment  was 
entered  without  including  costs. 

Held,  that  the  defendant  was  bound  to  pay  what  the  attorney  was  entitled  to 
under  his  agreement  with  the  plaintiff. 

The  attorney's  lien  is  not  limited  to  the  amount  of  the  statutory  costs. 
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The  case  of  Haight  a.  Holcomb  (7  Ante,  210 ;  S.  C.,  16  How.  Pr.  R.,  173),  in  so 
far  as  it  holds  otherwise,  is  to  be  deemed  overruled  by  the  Case  of  Rooney  a. 
Second  Avenue  Railroad  Company  (18  N.  T.,  368). 

Motion  to  set  aside  execution  against  the  person,  and  satisfy 
the  judgment  of  record. 

The  facts  are  stated  in  the  opinion. 

INGRAHAM,  J. — It  was  irregular  to  issue  an  execution  against 
the  body  before  the  execution  against  the  property  was  returned. 
The  execution  appears  to  have  been  filed,  but  the  sheriff  omitted 
to  indorse  upon  it  the  proper  return.  This  error,  however,  is 
amendable,  and  as  it  is  the  fault  of  the  sheriff  rather  than  the 
attorney,  he  should  be  allowed  to  indorse  the  return  nunc  pro 
tune  on  payment  of  the  costs  of  the  motion. 

It  is  also  urged,  as  a  ground  for  denying  this  motion  upon  the 
merits,  that  the  settlement  was  in  fraud  of  the  attorney's  claim 
for  costs. 

The  parties  agreed  to  settle  by  releasing  claims  against  each 
other,  and  the  plaintiff  gave  the  defendant  a  consent  that  the 
judgment  be  satisfied  on  payment  of  costs.  The  judgment  was 
entered  up,  without  costs,  but  the  plaintiff  had  agreed  with  his 
attorney  that  his  compensation  should  be  $200  out  of  the  amount 
received.  The  defendant  insists  that  as  no  costs  were  included 
in  the  judgment  he  was  not  liable  for  any  thing,  and  also  asks 
that  the  judgment  be  satisfied. 

In  Haight  a.  Holcomb  (16  How.  Pr.  JR.,  173;  S.  C.,  7  Ab- 
botts' Pr.  ./?.,  210),  it  was  said  that  the  attorney's  lien  only  ex- 
tended to  such  costs  as  appeared  on  the  judgment-roll,  and  did 
not  embrace  an  amount  which  the  attorney  and  his  client  had 
agreed  upon  as  an  additional  compensation. 

That  case  only  referred  to  a  judgment  which  contained  the 
costs,  and  in  which  it  was  held  that  the  attorney's  lien  for  costs 
could  not  be  taken  away  by  a  settlement  of  the  client,  even 
when  no  notice  had  been  given  of  the  attorney's  claim.  But  so 
much  of  it  as  limited  the  attorney's  lien  to  the  costs  in  the  judg- 
ment has  been  virtually  overruled  by  the  Court  of  Appeals  in 
Rooney  a.  Second  Avenue  Railroad  Company  (18  N~.  I7".,  .368), 
where  it  was  held  that  in  a  case  where  the  party  had  notice  the 
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attorney  had  a  lien,  not  only  for  the  taxable  costs,  but  for  any 
portion  of  the  damages  which  the  party  had  stipulated  the  at- 
torney should  receive  by  way  of  compensation.  Mr.  Justice 
Harris  says  :  "  Where  there  has  been  an  agreement  for  more  or 
less  than  that  sum  (the  taxable  costs),  the  amount  which  by 
agreement  he  is  to  receive,  will  determine  the  extent  of  his 
lien."  And  Mr.  Justice  Comstock  says  :  "  If  there  is  a  special 
agreement,  that  will  take  the  place  of  the  pre-existing  statutory 
rates." 

The  plaintiff  and  his  attorney  have  agreed  on  two  hundred 
dollars  as  the  compensation.  The  defendant  settled  the  dam- 
ages received  on  the  judgment  on  condition  of  payment  of  the 
attorney's  costs.  This  is  equivalent  to  notice.  The  defendant 
should  have  ascertained  what  the  attorney's  costs  were  before 
settlement.  Having  agreed  to  pay  them  as  a  condition  of  the 
release,  he  is  bound  to  pay  what  the  attorney  was  entitled  to 
under  the  agreement  between  him  and  his  clients. 

O 

This  motion  must  be  granted  unless  the  plaintiff,  within  five 
days,  obtains  a  return  to  the  execution  against  the  goods,  &c., 
of  defendant,  to  be  indorsed  thereon  (which  the  sheriff  may  do 
mine  pro  tune),  and  pay  the  costs  of  the  motion,  $10. 

In  case  such  return  is  made,  the  motion  is  granted  on  pay- 
ment to  the  plaintiff's  attorney  of  $200. 


WOODGATE  a.  FLEET. 

Supreme  Court,  Second  District;  Special  Term,  1856. 
PLEADING. — FORMER  ADJUDICATION. — COMPLAINT. 

Material  and  necessary  allegations  upon  which  the  plaintiff  properly  claims  some 
relief,  are  not  to  be  stricken  out  on  demurrer,  because  the  plaintiff  also  claims 
relief  which  the  court  cannot  grant  him. 

Where  the  plaintiff  claiming  under  a  trustee-deed, — e.  g.,  as  purchaser  of  the  in- 
terest of  a  cestui  que  trust,  claims  to  have  new  trustees  appointed  to  execute 
the  trusts,  his  complaint  should  show  the  trust-deed,  the  facts  relating  to  it 
which  go  to  show  how  and  why  the  interests  conveyed  thereby  have  been 
limited,  and  also  why  new  trustees  should  be  appointed. 
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A  decree  which  contains  no  express  and  positive  provisions  as  to  the  rights  of  de- 
fendants as  between  themselves,  should  not  be  held  conclusive  on  such  rights, 
where  the  record  contains  no  allegations  on  the  subject  of  their  respective 
claims. 

Form  of  a  complaint  to  ascertain  and  declare  the  rights  of  adverse  claimants  to 
real  property,  to  allow  redemption  from  a  mortgage,  to  restrain  foreclosure  of 
a  mortgage ;  and  for  the  appointment  of  new  trustees  under  a  trust-deed  to 
fill  the  place  of  trustees  who  had  renounced. 

Demurrer  to  complaint. 

The  facts  upon  which  the  action  was  brought  are  fully  stated 
in  the  complaint,  the  allegations  of  which  were  as  follows : 

I.  That  on  or  about  the  4th  day  of  March,  A.  D.  1834,  the 
above-named  defendant,  Abraham  Fleet,  being  the  owner  in  fee 
simple  absolute  of  all  and  singular  the  lands  hereinafter  de- 
scribed, made  and  executed  a  certain  indenture  of  trust,  dated 
the  year  and  day  aforesaid,  between  himself,  of  the  one  part, 
and  James  H.  Hackett,  Sarah  Yan  Lew,  and  Warren  Cornwall, 
of  the  other  part,  wherein  and  whereby,  in  consideration  of  the 
love  and  affection  he  bore  to  his  wife,  Martha  E.  Fleet,  his  son, 
John  K.  Fleet,  and  of  $100  paid  to  him,  conveyed  to  the  said 
parties  of  the  second  part  the  aforesaid  lands,  upon  the  follow- 
ing trusts,  that  is  to  say :  To  have  and  to  hold,  to  the  said  par- 
ties of  the  second  part,  the  several  pieces  of  land  in  trust  as 
follows,  that  is  to  say :  to  receive  the  issues  and  profits  thereof, 
and  to  apply  the  same  in  equal  proportions  towards  the  support 
and  maintenance  of  his  said  wife,  Martha  E.,  and  the  support 
and  education  of  his  said  son,  John  K.,  and  of  any  children  of 
the  said  Abraham  and  Martha  E.  which  should  afterwards  be 
born,  with  power  to  the  trustees  to  invest  whatever  surplus 
moneys  might  remain  in  their  hands,  in  good  and  profitable 
securities,  for  the  benefit  of  the  said  wife  and  children  ;  and  in 
further  trust,  upon  the  arrival  of  the  said  John  K.  Fleet  at  the 
age  of  twenty-one  years,  to  convey  to  him  and  the  said  Martha 
E.  (provided  she  shall  then  be  sole  and  unmarried)  their  re- 
spective portions  of  the  said  estate,  which  proportion  was  to  be 
determined  by  the  number  of  children  which  should  then  be 
living  ;  provided,  however,  that  if,  upon  the  arrival  of  the  said 
John  K.  at  the  age  of  twenty-one  years,  the  said  Martha  E. 
should  not  be  living,  sole  and  unmarried,  her  share  or  proper- 
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tion  should  continue  to  be  held  by  the  said  trustees  for  her  and 
her  benefit  so  long  as  her  husband  should  live ;  and  as  such, 
trustees  should  account  with  her,  and  pay  over  to  her  from  time 
to  time  such  moneys  as  she  might  require  for  a  comfortable  sup- 
port ;  and  in  case  she  should  not  survive  her  said  husband,  her 
share  of  the  said  estate  should  be  vested  in  her  heirs ;  and  in 
trust,  further,  that  the  shares  of  such  children  as  might  after- 
wards be  born  as  aforesaid,  should  be  held  for  them,  until 
they  respectively  should  arrive  at  lawful  age;  and  in  trust, 
further,  that  if  at  any  time  before  the  said  John  K.  should  ar- 
rive at  lawful  age,  it  should,  in  the  judgment  of  the  said  trus- 
tees, become  necessary,  they  should  have  power  to  sell  and  con- 
vey the  said  estate,  or  any  part  thereof,  and  to  execute  the 
necessary  deeds  of  conveyance  thereof,  and  the  proceeds  of  such 
sale  to  apply  for  the  benefit  of  the  several  parties  for  whose 
benefit  the  said  trust  is  created,  in  manner  as  above  mentioned 
and  provided ;  which  said  deed  was  acknowledged  on  the  3d  day 
of  June,  1834,  and  recorded  on  the  4th  June,  1834,  in  liber  F.  F. 
of  deeds,  page  455,  in  the  office  of  the  clerk  of  the  county  of 
Queens. 

And  the  plaintiff  further  showeth,  that  the  following  lands, 
with  other  parcels,  were  conveyed  in  said  trust-deed,  to  wit : 

[Here  followed  a  description  of  the  premises  conveyed  by  the 
deed  of  trust.] 

II.  And  the  plaintiff  further  showeth,  that  the  aforesaid  trust- 
deed  was  made  and  executed  by  the  said  Abraham  Fleet  with 
the  intention  and  design  of  putting  his  property  out  of  the  reach 
of  his  creditors,  whom  he  owed  at  that  time ;  and  that  said 
trust  was  never  assented  to  by  James  II.  Hackett,  one  of  the 
said  trustees  named  therein ;  and  on  or  about  the  23d  day  of 
July,  1835,  the  said  James  II.  Hackett  did  renounce,  by  some 
instrument  in  writing,  under  his  hand  and  seal,  the  said  trust, 
and  refused  to  accept  the  same ;  to  which  instrument,  or  to  an 
examined  copy  thereof,  the  plaintiff  hereby  refers ;  and  that  the 
other  trustees  named  therein  expressly  refused  to  accept  or  act 
under  the  said  trust-deed  ;  and  that  the  said  trust-deed  was  con- 
sidered and  treated  by  the  parties  thereto  as,  and  the  same  in 
point  of  law  and  fact  was,  invalid,  and  not  binding  upon  them 
and  that  on  or  about  the  month  of  July,  A.  D.  1835,  the  said 
Warren  Cornwall  and  Sarah  Yan  Lew,  by  a  certain  deed  of  re- 
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nunciation,  bearing  date  last  aforesaid,  executed  on  the  one  part 
by  and  between  the  said  last-mentioned  trustees,  and  the  other 
on  the  part  of  the  said  Abraham  Fleet,  did  recite,  in  substance 
and  effect,  that  they  had  never  accepted  said  trust,  and  they 
were  entirely  ignorant  of  the  making  and  execution  of  the  same 
at  the  time  it  was  executed,  and  did  therein  renounce  and  give 
up  said  trust,  and  cancel  and  annul  the  same,  and  did  therein 
release  and  convey  unto  the  said  Abraham  Fleet  all  and  singular 
the  lands  aforesaid,  with  other  land. 

III.  And  the  plaintiff  further  showeth,  that  on  or  about  the 
25th  day  of  May,  1837,  Thomas  C.  Pinckney  recovered  against 
the  said  Abraham  Fleet  a  judgment  in  the  Supreme  Court  of 
Judicature  of  the  people  of  the  State  of  New  York,  for  $200 
debt,  and  SlSy7^-  D.  &  C.,  in  which  judgment  he,  the  said 
Thomas  C.  Pinckney  was  plaintiff,  and  the  said  Abraham  Fleet 
was  defendant;  which  judgment  was  duly  docketed  so  as  to  be- 
come a  lien  on  lands  in  Queens  county,  on  the  aforesaid  25th 
day  of  May,  1837 ;  and  on  such  judgment,  a  writ  of  fieri 
facias  was  issued  out  of  the  said  Supreme  Court,  directed  to 
the  sheriff  of  the  county  of  Queens,  tested  on  the  13th  day  of 
May,  A.  D.  1837,  and  returnable  on  the  second  Monday  of  July 
thence  next  ensuing;  by  virtue  of  which  writ  of  fieri  facias 
the  said  plaintiff  did  levy  and  sell  the  said  property,  as  herein- 
after stated.  And  the  plaintiff  further  showeth,  that  the  said 
deed  of  renunciation  was  executed,  sealed,  and  delivered  by  the 
said  trustees  to  the  said  Abraham  Fleet,  and  that  the  said  trust- 
deed  was,  in  point  of  fact  and  of  law,  as  he  is  advised,  invalid, 
because  of  its  being  contrary  to  the  intent  and  express  pro- 
visions of  the  act  relating  to  trusts  of  real  estate,  and  also  by 
reason  of  its  being  made  in  fraud  of  creditors,  and  also  of  its 
never  having  been  acted  upon  ;  and  by  reason  of  such  invalidity 
from  the  causes  aforesaid,  and  by  force  and  effect  of  the  release 
by  the  said  trustees  to  the  said  Abraham  Fleet,  the  said  judg- 
ment of  the  said  Pinckney  was  a  valid  lien  on  the  said  property. 

IY.  And  the  plaintiff  further  showeth,  that  after  said  deed  of 
renunciation  and  release  was  executed  as  aforesaid,  and  after 
the  docketing  of  the  said  judgment  of  Thomas  C.  Pinckney  for 
the  amount,  and  on  the  day  before  stated,  and  the  acquiring  of 
the  lien  on  the  aforesaid  land  by  virtue  thereof,  the  said  Abra- 
ham Fleet,  together  with  his  said  wife,  Martha  E.  Fleet,  made, 
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executed,  and  delivered  to  Benjamin  Albertson  and  Thomas 
Whitson,  who  were  then  the  loan  commissioners  for  loaning 
certain  moneys  of  the  United  States  for  the  county  of  Queens, 
their  certain  mortgage  on  all  and  singular  the  lands  before 
stated,  dated  the  14th  June,  A.  D.  1837,  to  secure  the  repayment 
to  the  said  loan  commissioners,  of  the  sum  of  $4000,  in  five 
years  after  the  said  date,  with  interest  at  and  after  the  rate  of 
seven  per  cent,  per  annum,  payable  annually,  to  wit,  on  the  first 
Tuesday  of  October  in  each  year  thereafter;  which  said  mort- 
gage was  entered  in  a  book  provided  by  the  said  loan  commis- 
sioners for  that  purpose,  and  deposited  in  the  office  of  the  clerk 
of  the  county  of  Queens ;  to  which  entry  the  said  plaintiff  for 
greater  certainty  hereby  refers,  and  the  said  mortgage  was 
a  lien  on  said  lands  subsequent  to  the  lien  of  the  aforesaid  judg- 
ment of  Thomas  C.  Pinckney. 

Y.  And  the  said  plaintiff  further  showeth,  that  on  or  about 
the  21st  day  of  October,  A.  D.  1837,  he  recovered  a  judgment 
against  the  said  Abraham  Fleet,  in  the  said  Supreme  Court,  for 
$1329T9o3o  debt,  and  $18T7^  D.  &  C.,  on  which  judgment  was 
due  the  sum  of  $664T9o3Q-  at  the  time  of  its  entry,  besides  costs, 
which  said  judgment  was  duly  docketed  so  as  to  create  a  lien 
on  the  aforesaid  lands  lying  in  Queens  county. 

That  on  such  judgment  the  said  plaintiff  issued  out  of  said 
court  a  writ  of  fieri  facias,  directed  to  the  sheriff  of  the  county 
of  Queens,  tested  the  1st  Monday  of  January,  1838,  and  re- 
turnable on  the  1st  Monday  of  May,  A.  D.  1838,  levied  upon 
the  interest  of  the  said  Abraham  Fleet,  in  the  above-described 
land. 

And  the  said  sheriff,  under  and  in  pursuance  of  the  said  two 
writs  of  fieri  facias,  issued  as  aforesaid,  the  one  on  the  judg- 
ment of  the  said  Thomas  C.  Pinckney,  tested  and  returnable-  as 
aforesaid,  and  the  other  on  the  judgment  of  the  plaintiff  last 
mentioned,  on  or  about  the  24th  November,  1838,  exposed  for 
sale  the  said  lands,  with  others,  at  public  auction,  in  due  form  of 
law,  after  due  legal  notice  on  that  behalf  given,  and  sold  the 
right,  title,  and  interest  of  the  said  Abraham  Fleet,  of  which 
he  was  seised  or  possessed  on  the  25th  May,  A.  D.  1837,  and  21st 
October,  A.D.  1837,  or  at  any  time  afterwards,  in  the  said  lands 
to  the  said  plaintiff,  for  the  sum  of  $950,  he  being  the  highest 
bidder  therefor;  and  upon  such  sale,  made,  executed,  and  de- 
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livered  to  the  said  plaintiff  his  certificate  of  such  purchase,  in 
due  form  of  law,  which  was  thereafter,  on  the  same  day,  duly 
recorded  in  the  office  of  the  clerk  of  said  county. 

That  by  virtue  of  such  sale  and  purchase  and  certificate  there- 
under, he,  the  plaintiff,  became  and  was  entitled  to  a  convey- 
ance of  the  said  right,  title,  and  interest  at  the  expiration  of 
fifteen  months  from  the  time  of  such  sale,  unless  the  same  should 
be  sooner  redeemed. 

And  the  plaintiff  further  showeth,  that  the  said  lands  so  sold 
as  last  aforesaid,  were  not  redeemed  from  the  said  sale  ;  and  the 
said  sheriff  of  the  said  county  of  Queens,  by  deed,  bearing  date 
the  24th  day  of  February,  A.  D.  1840,  duly  conveyed  all  the 
right,  title,  and  interest  which  the  said  Abraham  Fleet  had,  of, 
in,  and  to  the  said  lands  on  the  25th  day  of  May  and  the  2.1st 
day  of  October,  1837,  or  at  any  time  thereafter,  unto  the  said 
plaintiff,  by  his  certain  conveyance,  in  due  form  of  law,,  dated 
on  the  day  and  year  last  mentioned,  duly  acknowledged,  ex- 
ecuted, and  delivered  to  the  plaintiff,  and  on  the  same  day  re- 
corded in  the  office  of  the  county  of  Queens,  on  the  24th  Feb- 
ruary, 1840,  in  liber  Z.  Z.  of  deeds,  pp.  393,  394,  and  395,  to 
which  record,  or  to  an  examined  or  certified  copy  thereof,  the 
plaintiff  hereby  refers. 

VI.  And  the  plaintiff  further  showeth,  that  by  reason  of  the 
said  two  writs  of  fieri  facias  so  as  aforesaid  issued,  the  sale 
thereunder,  the  certificate  of  the  sheriff  executed  and  delivered 
by  him  to  said  plaintiff,  and  recorded  as  aforesaid,  and  the  con- 
veyance of  the  aforesaid  sheriff  under  and  in  pursuance  of  such 
executions,  he,  the  plaintiff,  became  and  was  vested  with  all  the 
estate,  right,  title,  and  interest  of  the  said   Abraham  Fleet, 
which  he  had  in  the  above-mentioned  and  described  lands  and 
appurtenances  on  the  25th  day  of  May,  1837,  and  21st  day  of 
October,  1837,  or  at  any  time  thereafter  ;  and  that  by  reason  of 
his  title  acquired  as  aforesaid,  under  the  Pinckney  judgment, 
his  title  was  superior  to  and  overrode  the  title  or  lien  of  the 
said  loan  commissioners,  under  and  in  pursuance  of  their  afore- 
said mortgage. 

VII.  And  the  plaintiff  further  showeth,  that  possession  of  the 
aforesaid  lands  having  been  withheld  by  the  said  Abraham 
Fleet,  on  or  about  the  day  of  April,  A.  D.  1840,  he  com- 
menced and  instituted  a  certain  action  or  proceeding  in  the 
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aforesaid  Supreme  Court,  against  the  said  Abraham  Fleet  and 
Martha  E.,  his  wife,  in  ejectment,  for  the  purpose  of  recover- 
ing the  possession  thereof.  And  thereupon  Martha  E.  Fleet, 
wife  of  the  said  Abraham  Fleet,  John  K.  Fleet,  and  the  infant 
children  of  their  said  marriage,  viz.,  Melancthon  Fleet,  Samuel 
Fleet,  and  Anne  E.  Fleet,  by  Michael  P.  Holland,  their  next 
friend,  filed  their  certain  bill  of  complaint  in  the  Court  of 
Chancery,  before  the  vice-chancellor  of  the  first  circuit,  against 
the  aforesaid  plaintiff,  Abraham  Fleet,  James  H.  Hackett, 
Sarah  Van  Lew,  James  Herriman,  and  George  D.  Coles,  pray- 
ing, among  other  things,  that  the  aforesaid  trust-deed  should  be 
considered  in  force  and  binding  upon  the  parties,  andthat  the 
said  trust  should  be  carried  into  full  force  and  effect,  and  new 
trustees  appointed,  and  that  the  plaintiff  should  be  perpetually 
enjoined  and  restrained  from  prosecuting  his  aforesaid  action  of 
ejectment.  In  which  said  bill  of  complaint  it  was  charged  and 
alleged,  that  he,  the  plaintiff,  only  claimed  title  to  the  said  prem- 
ises by  virtue  of  the  sheriff's  deed,  founded  on  the  sale  under  an 
execution  issued  under  the  plaintiff's  judgment,  recovered  as 
last  aforesaid,  and  not  under  the  execution  under  the  Pinckney 
judgment ;  and  that  by  reason  of  the  said  title  so  alleged  in  the 
said  bill  of  complaint,  being  under  a  judgment  after  the  execu- 
tion of  the  mortgage  hereinafter  mentioned,  it  was  pretended 
and  set  up  that  the  plaintiff's  title,  under  his  sheriff's  deed, 
was  in  fact  subsequent  to  and  subject  to  the  lien  of  the  said 
mortgage  ;  and  thereupon  a  temporary  injunction,  restraining 
the  plaintiff  from  proceeding  in  his  said  suit  of  ejectment,  was 
granted. 

And  to  such  bill  of  complaint  the  said  plaintiff  appeared  and 
answered,  setting  up  his  title  under  the  sheriff's  deed,  as  ac- 
quired under  the  sale  on  the  execution  issued  on  the  plain- 
tiff's judgment,  and  not  the  Pinckney  judgment.  The  defend- 
ants, Herriman  and  Coles,  interposed  their  answer,  generally 
claiming  a  lien  on  the  said  premises  under  and  by  virtue  of  the 
said  mortgage  to  them,  as  the  loan  commissioners.  The  other 
defendants  suffered  the  bill  to  be  taken  as  confessed  ;  and  such 
proceedings  were  thereupon  further  had  in  the  said  suit,  and 
before  the  assistant  vice-chancellor  of  the  first  circuit,  that  on 
or  about  the  22d  day  of  March,  A.D.  1343,  by  the  judgment  of 
the  said  Court  of  Chancery,  adjudged  and  decreed  that  the 
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aforesaid  deed  of  trust  was  well  executed  and  proved,  and  was  a 
valid  and  good  trust  for  the  joint  lives  of  the  complainants, 
Martha  E.  Fleet  arid  John  K.  Fleet,  and  as  to  a  moiety  of  the 
rents  and  profits  of  the  real  estate  in  the  said  deed  of  trust  con- 
veyed for  the  life  of  the  survivor  of  them,  and  that  the  trusts 
thereof,  to  that  extent,  be  carried  into  execution,  and  that  the 
said  deed  of  trust  to  be  void  upon  the  death  of  either  of  the 
said  Martha  E.  or  the  said  John  K.  Fleet,  for  a  moiety  of  the 
said  rents  and  profits,  and  upon  the  death  of  both  of  them 
wholly.  And  that  the  deed  of  release  or  renunciation  in  the 
previous  part  of  this  pleading  set  forth  was  null  and  void ;  and 
that  the  injunction  granted  against  the  defendant,  John  II. 
"Woodgate,  on  the  filing  the  bill  in  the  said  cause,  be  made  per- 
petual during  the  period  of  the  joint  lives  of  the  said  Martha 
E.  and  John  K.  Fleet,  and  during  the  life  of  the  survivor  of 
them  for  a  moiety,  as  above  expressed  and  set  forth  ;  that  new 
trustees  or  trustee  be  appointed  to  perform  the  trusts  in  said  deed 
to  the  extent  above  declared,  under  the  direction  of  this  court, 
in  the  place  of  the  trustees  named  in  said  deed ;  that  the  mort- 
gages upon  part  of  the  premises  in  said  deed  mentioned,  and 
another  mortgage  on  another  part  of  the  property  to  the  com- 
missioners of  loans  as  aforesaid,  be  established  as  good  and  valid 
liens  until  paid  off  and  discharged. 

VIII.  And  the  plaintiff  further  showeth,  that  the  question  of 
the  validity  of  the  said  mortgage  to  the  said  loan  commissioners 
was  not  in  fact  in  issue,  litigated,  or  adjudicated  upon  between  said 
commissioners  and  the  said  plaintiff,  nor  were  the  priorities  of 
the  respective  titles  acquired  by  the  said  loan  commissioners 
under  their  said  mortgage,  or  by  the  said  plaintiff  under  the 
said  sheriff's  deed,  by  virtue  of  the  sale  under  the  execution 
issued  on  the  Pinckney  judgment  in  issue,  entered  into,  ex- 
amined, or  adjudicated  upon  between  the  said  plaintiff  and  the 
said  loan  commissioners ;  but  the  said  court,  by  their  decree, 
merely  intended  to  adjudge  and  decree  that  the  said  trust-deed 
was  valid  and  effectual  for  the  purposes  aforesaid  ;  and  that  the 
said  plaintiff  acquired  by  his  sheriff's  deed  the  reversionary 
title  in  and  to  said  premises,  after  said  life-estate  ceased  and  de- 
termined, and  that  the  said  mortgage  to  the  said  loan  commis- 
sioners was  a  good  and  valid  lien  on  the  said  premises  to  the 
extent  of  the  said  Abraham  Fleet's  interest  at  the  time  of  the 
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execution  and  delivery  of  the  said  mortgage,  and  none  other ; 
nor  was  such  decree,  so  far  as  it  provided  for  said  mortgage,  in- 
tended to,  nor  could  it  in  any  way  affect  the  interest  of  the  said 
John  K.  Fleet,  under  the  trust-deed  in  the  said  premises,  the 
said  John  K.  Fleet,  at  the  time  of  the  execution  of  the  said 
mortgage  and  of  the  said  decree,  being  an  infant.  That  the 
said  decree  has  never  been  enrolled,  but  contained  further  direc- 
tions as  to  the  appointment  of  one  or  more  trustees  under  said 
trust-deed. 

And  the  plaintiff  further  showeth,  that  on  or  about  the  6th 
day  of  March,  A.T>.  1854,  on  the  petition  of  the  said  plaintiff  to 
the  Supreme  Court  of  this  State,  at  a  special  term  thereof,  held 
in  and  for  the  county  of  Queens,  at  J^orth  Hempstead,  in  said 
county,  before  the  Honorable  Selah  B.  Strong,  one  of  the  jus- 
tices of  the  said  court,  appointed  Edward  A.  Roome  and  Wessel 
S.  Smith  trustees  under  said  trust-deed,  in  the  place  and  stead  of 
the  aforesaid  trustees,  upon  filing  their  acceptance  of  their  said 
trust ;  but  as  the  plaintiff  has  been  informed  and  believes,  the 
said  Smith  and  Roome  refused  to  act  as  such  trustees,  and  no 
others  have  been  appointed  as  such  trustees  in  their  place ;  but 
the  plaintiff  prays,  if  others  are  so  appointed  trustees,  that  he 
may  have  leave  to  add  them  as  parties  to  this  suit. 

IX.  And  the  plaintiff  further  showeth,  that  on  or  about  the 
8th  day  of  October,  1846,  Abraham  Fleet  paid  to  Jarvis  Jack- 
son and  Peter  Luyster,  at  that  time  loan  commissioners  as  afore- 
said, on  account  of  and  towards  the  reduction  of  the  amounts  due 
on  the  aforesaid  mortgage,  the  sum  of  $3650,  which  reduced  the 
amount  of  said  mortgage,  and  left  due  thereon  only  the  sum  of 
$350,  which  said  payment,  as  last  aforesaid,  made  by  said  Abra- 
ham Fleet,  was  duly  indorsed  by  the  said  commissioners  or  their 
successors  in  office,  on  the  said  mortgage,  and  the  amount  thereof 
due  as  aforesaid  reduced  accordingly,  on  the  said  8th  day  of 
October,  1846. 

X.  And  the  plaintiff  further  showeth,  that  John  K.  Fleet, 
one  of  the  beneficiaries  under  the  aforesaid  deed  of  trust,  after 
he  obtained  his  majority,  and  on  the  16th  day  of  February, 
1853,  made  and  executed,  with  his  wife,  Sarah  A.  Fleet,  a  con- 
veyance unto  the  said  plaintiff  of  all  and  singular  his  right, 
title,  estate,  and  interest  under  and  in  pursuance  of  the  afore- 
said deed  of  trust,  of,  in,  and  to  the  lands  aforesaid,  with  other 
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lands,  to  have  and  to  hold  unto  the  plain  tiff  forever;  which  said 
deed  contained  the  usual  full  covenants  of  warrantee,  seisin,  and 
quiet  enjoyment  for  further  assurance,  and  was  executed  for  the 
consideration  of  $500,  paid  by  the  said  plaintiff  to  him,  which 
consideration  was  a  valuable  one,  and  what  the  same  was 
reasonably  worth  at  that  time ;  which  deed  was  duly  acknowl- 
edged on  the  day  and  year  aforesaid,  and  delivered  unto  the 
said  plaintiff,  and  was  recorded  in  the  office  of  the  clerk  of  the 
said  county  of  Queens,  on  the  16th  day  of  February,  1853,  in 
liber  103  of  deeds,  p.  444,  to  which  deed,  or  an  examined  copy 
of  the  record  thereof,  the  plaintiff  hereby  refers.  At  the  time 
of  which  said  conveyance  he,  the  said  plaintiff,  supposed,  in 
good  faith,  that  there  was  only  a  balance  left  unpaid  on  the  said 
mortgage  to  the  said  loan  commissioners  of  $350 ;  and  acting 
under  such  impression,  parted  with  his  aforesaid  money  to  the 
said  John  K.  Fleet. 

And  the  plaintiff  saith,  that  by  virtue  of  the  said  last-men- 
tioned conveyance,  he  became  and  was  seised  of  the  undivided 
moiety  of  the  said  lands  during  the  continuance  of  the  said  two 
lives  of  Martha  E.  Fleet  and  John  K.  Fleet,  and  of  the  life  of 
said  John  K.  Fleet,  in  addition  to  his  aforesaid  title  under  the 
sheriff's  deed,  as  aforesaid. 

XL  And  the  plaintiff  further  showeth,  that  the  aforesaid  loan 
commissioners,  James  Herriman  and  Benjamin  Rushmore,  have 
advertised  the  aforesaid  pieces  and  parcels  of  land  for  sale,  under 
their  aforesaid  mortgage,  on  the  first  Tuesday  of  February,  1855, 
ensuing,  at  the  court-house  at  North  llernpstead,  in  said  Queens 
county,  claiming  and  insisting  that  the  whole  amount  of  the 
said  mortgage  is  due  thereon,  with  interest,  amounting  to 
$26.06  ;  and  intended  to  put  up  for  sale  and  to  convey  unto  the 
highest  bidder  on  said  sale  the  fee  simple  estate  in  the  said 
lands,  and  claimed  that  they  have  a  good  right  to  do  so ;  and 
the  said  loan  commissioners  claim,  that  by  such  conveyance 
they  will  utterly  and  entirely  bar  and  foreclose  any  reversionary 
right,  title,  or  estate  of  the  plaintiff*,  as  well  as  the  right,  title, 
and  estate  conveyed  unto  him  by  the  aforesaid  conveyance  of 
the  said  John  K.  Fleet  and  wife;  and  the  said  defendants, 
James  Herriman  and  Benjamin  Rushmore,  as  such  loan  com- 
missioners, claim  that  there  is  due  on  their  aforesaid  mortgage 
the  principal  amount  thereof  of  $4000,  with  interest  thereon, 
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amounting  to  $26.06  ;  and  they  claim  and  insist  that  they  have 
a  right  to  give  a  good  and  valid  conveyance  of  the  said  lands, 
in  fee  Simple  absolute,  to  such  highest  bidder ;  and  they  further 
claim  and  insist,  that  their  said  mortgage  is  a  prior  lien  on  the 
premises  aforesaid,  and  has  a  superior  equity  to  the  said  judg- 
ment of  the  said  Thomas  C.  Pinckney,  under  which  the  plain- 
tiff claims  title  ;  and  they  claim  and  insist,  that  if  the  plaintiff 
acquired  any  right  under  the  said  sheriff's  deed,  or  under  the 
conveyance  of  John  K.  Fleet  and  wife,  those  rights  were  subse- 
quent to  the  rights  of  the  said  loan  commissioners  under  their 
said  mortgage ;  and  the  plaintiff  therefore  alleges,  that  by 
reason  of  the  doubts  and  confusion  thrown  about  the  respective 
said  priorities  of  the  titles  under  which  he  claims,  and  the  lien 
under  which  the  said  loan  commissioners  claim  the  effect  and 
result  of  all  the  said  proceedings  for  a  sale  thereunder,  is  to  im- 
pair, hinder,  and  obstruct  the  title  of  the  said  plaintiff. 

XII.  And  the  plaintiff  further  showeth,  that  as  the  grantee 
of  the  life-estate  of  the  said  John  K.  Fleet,  and  for  the  purpose 
of  perfecting  such  title  as  he  acquired  under  and  by  virtue  of 
the  said  conveyance  from  the  said  John  K.  Fleet,  to  buy  his 
peace  from  said  inequitable  act,  and  for  no  other  purpose  what- 
ever, on  the  llth  day  of  December,  1851,  he  was  willing  to 
suffer  a  loss,  and  he  therefore  tendered  to  the  said  defendants, 
Herriman  and  Rushmore,  loan  commissioners  as  aforesaid,  a 
sum  in  gold  amply  sufficient  to  pay  off  and  discharge  the  afore- 
said balance  of  $350  left  unpaid  and  due  on  said  mortgage, 
with  the  arrears  of  interest  thereon,  and  also  the  interest  to  the 
1st  day  of  October,  1855,  as  required  by  law,  together  with  the 
expenses  of  advertisement  and  proceedings  for  sale  ;  which  sum. 
so  tendered  was  admitted  by  the  said  Herriman  to  be  sufficient 
for  that  purpose ;  but  they  refused  to  receive  the  same  unless 
the  whole  of  the  said  money  originally  secured  to  be  paid  unto 
them  by  the  said  mortgage,  was  paid  unto  them,  with  arrearages 
of  interest ;  whereas,  in  fact  and  in  truth,  the  plaintiff  charges 
that  there  was  due  on  the  said  mortgage  only  the  sum  of  $350, 
and  interest  for  about  a  year  past;  which  sum  he  has  always  been 
and  is  willing  and  ready  to  pay,  in  order  to  buy  his  peace,  and  be 
rid  of  the  perplexities  and  annoyances  to  which  he  has  been 
subjected  by  reason  of  the  said  transaction. 

XIII.  And  the  plaintiff  further  showeth,  that  the  defendant, 
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Abraham  Ayers,  claims  and  insists  that  he  has  paid  to  the  said 
loan  commissioners  the  said  sum  of  $3650,  with  arrearages  of  in- 
terest, and  has  instituted  some  proceedings  in  some  court  of  law, 
for  the  purpose  of  procuring  the  sale  of  the  said  land  by  the 
said  commissioners,  under  said  mortgage,  arid  to  be  entitled  to 
the  benefit  of  the  said  payment;  and  that  under  and  in  pursuance 
of  such  proceedings  so  instituted  by  the  said  Ayers,  the  said 
loan  commissioners  are  proceeding  with  their  aforesaid  proceed- 
ings for  sale,  and  claim  the  amount  originally  secured  to  be  paid 
by  the  said  mortgage,  to  be  due  as  aforesaid  ;  but  the  said  plain- 
tiff saith,  that  he  has  been  no  party  to  said  suit  or  proceedings, 
and  the  whole  proceedings  as  to  him  and  his  rights  to  the  said 
land  are  without  jurisdiction  and  void. 

"Wherefore  the  plaintiff  prays  relief  in  this,  to  wit: 

I.  That  it  may  be  determined  and  decreed  what  the  respective 
priorities,  equities,  and  rights  are,  as  to  each  other,  of  the  title  he 
has  acquired  under  his  aforesaid  sheriff's  deed  and  conveyance 
of  Fleet  and  wife,  and  of  the  rights  and  liens  of  the  said  mort- 
gage of  the  said  loan  commissioners. 

II.  That  it  may  also  be  determined  and  decreed  how  much 
may  be  due  to  the  said  loan  commissioners  on  said  mortgage  (in 
case  the  court  may  determine  that  the  same  is  a  lien  upon  the 
said  land  prior  to  the  plaintiff's  title)  to  be  paid,  and  that  the 
plaintiff  may  be  permitted  to  come  in  and  pay  the  said  money 
so  found  to  be  due  as  aforesaid. 

III.  And  in  case  the  said  mortgage  be  deemed  to  be  a  lien  as 
aforesaid,  that  the  said  defendants,  Herriman  and  liushmore, 
loan  commissioners  as  aforesaid,  may  be  decreed  to  satisfy  said 
mortgage  on  payment  of  the  sum  which  may  be  found  due  as 
aforesaid. 

IV.  That  the  defendants  may  be  restrained  and  enjoined  from 
further  proceeding  with  their  aforesaid  proceedings  to  foreclose 
said  mortgage  by  sale  of  said  property. 

V.  And  that  the  said  Ayers  may  be  enjoined  and  restrained 
from  further  action  in  his  aforesaid  proceedings  or  action  in 
court,  relative  to  the  amount  claimed  by  him  to  have  been  paid 
on  said  mortgage,  and  that  he  may  interplead  and  settle  in  this 
suit  his  rights  and  equities,  or  claims,  if  any  he  has. 

VI.  And  if  the  said  loan  commissioners  be  allowed  to  proceed 
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with  their  said  sale,  then  it  be  decreed  by  this  court  what  estate, 
right,  title,  or  interest  to  sell. 

VII.  That  new  trustees  be  appointed  under  said  trust-deed, 
and  that  such  trustees  be  let  into  the  possession  of  the  said  pre- 
mises, and  to  manage,  sell,  or  lease  the  same,  and  to  account  to 
the  plaintiff  from  time  to  time  for  his  shares  of  the  rents  and 
profits  of  the  said  premises,  acquired  under  and  by  virtue  of  the 
conveyance  to  him  by  John  K.  Fleet  and  wife  as  aforesaid,  and 
until  the  appointment  of  such  trustees,  that  a  receiver  be  ap- 
pointed of  the  said  premises  during  the  pendency  of  said  suit. 

And  that  the  plaintiff  may  have  such  other  or  further  relief 
in  the  premises  as  may  seem  meet  to  the  said  court,  with  his 
costs  to  be  adjusted. 

The  defendants,  Herriman  and  Rushmore,  the  loan  commis- 
sioners, demurred  as  follows : 

The  said  defendants,  James  Herriman  and  Benjamin  Rush- 
more,  commissioners  aforesaid,  demur  to  so  much  of  the  plain- 
tiff's complaint  herein  as  seeks  to  inquire  into,  controvert,  and 
have  determined  in  this  action  the  respective  priorities,  equities, 
and  rights  of  the  plaintiff,  and  of  these  defendants,  as  such  com- 
missioners, as  to  the  title  the  plaintiff  acquired  under  the  sher- 
iff's deed,  in  the  complaint  mentioned,  to  the  premises  in  ques- 
tion in  the  complaint  set  forth,  and  as  to  the  rights  and  liens  of  the 
said  two  mortgages  in  the  complaint  mentioned,  to  the  commis- 
sioners for  loaning  certain  moneys  of  the  United  States,  of  the 
county  of  Queens,  upon  said  premises,  at  the  time  the  decree 
was  made  in  the  complaint  mentioned,  before  the  assistant  vice- 
chancellor  of  the  first  circuit  in  the  chancery  suit  therein  also 
mentioned,  and  as  seeks  to  contest  and  question  the  validity  and 
priority  of  said  liens  over  the  plaintiff's  claims  and  interests 
therein,  and  as  to  so  much  of  said  complaint  as  seeks  to  impeach 
and  set  aside  the  deed  of  trust,  and  to  establish  the  deed  of  re- 
lease in  the  complaint  mentioned,  and  as  seeks  to  open  said 
decree  as  to  those  matters. 

I.  Because  it  appears  upon  the  face  of  the  complaint ;  that 
in  said  chancery  suit,  the  said  Martha  E.  Fleet,  wife  of  the  said 
Abraham  Fleet,  John  K.  Fleet,  and  the  infant  children  of  the 
said  Abraham  and  Martha  E.  Fleet,  viz.,  Melancthon  Fleet, 
Samuel  Fleet,  and  Ann  E.  Fleet,  by  Michael  P.  Holland,  their 
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next  friend,  were  complainants,  and  the  said  John  Woodgate, 
Abraham  Fleet,  James  H.  Hackett,  Sarah  Van  Lew,  and  James 
Herriman  and  George  D.  Coles,  then  commissioners  as  afore- 
said, were  defendants.  That  said  chancery  suit  was  commenced 
and  determined  long  before  the  plaintiff's  action  herein,  and 
that  all  those  matters  above  demurred  to  were  in  said  chancery 
suit  comprehended  and  questioned,  and  ought  to  be  determined 
in  said  former  suits  ;  and  that  a  decree  was  made  in  said  chan- 
cery suit  before  the  assistant  vice-chancellor,  on  or  about  the 
22d  day  of  March,  184:3,  establishing  and  decreeing  the  rights 
and  equities  of  all  the  parties  to  said  suit,  as  to  all  those  mat- 
ters, and  wherein  all  those  matters  ought  to  be  passed  upon  and 
determined. 

II.  Because,  if  this  action  is  allowed  to  proceed  as  to  those 
matters,  the  defendants  will  be  liable  to  answer  again  concern- 
ing the  same  matters,  which  are  comprehended  and  ought  to  be 
determined  in  said  former  suits. 

III.  Because  said  chancery  suit  and  said  decree  appearing  on 
the  face  of  the  complaint,  and  it  nowhere  appearing  thereon 
that  said  decree  has  in  any  manner  been  modified,  altered, 
vacated,  or  reversed,  the  plaintiff  is  not  entitled  to  bring  an 
original  suit  to  try  again  those  same  matters. 

IV.  Because  it  appears,  on  the  face  of  the  complaint,  that 
there  are  other  persons  having  an  interest  in  the  questions  pro- 
posed to  be  inquired  into,  who  ought  to  be  made  parties  to  this 
action,  viz.,  Melancthon  Fleet,  Samuel  Fleet,  and  Ann  E.  Fleet, 
wherefore  the  defendants  insist  that  the  complaint,  as  to  all  those 
matters,  should  be  dismissed,  with  costs. 

D.  McMahon  and  John  A.  Lott,  for  the  plaintiffs. 
W.  S.  Smith,  for  the  defendants. 

BIRDSETE,  J.  (After  briefly  stating  the  parts  of  the  complaint 
demurred  to). — I  shall  take  up  the  second  portion  of  the  de- 
murrer first. 

If  there  were  any  thing  of  the  kind  here  alleged  in  the  com- 
plaint, if  the  plaintiff  did  seek  to  impeach  and  set  aside  the 
trust-deed,  and  to  establish  the  deed  of  release  mentioned  in 
the  complaint,  and  to  open  the  decree  as  to  those  matters,  I 
think  the  demurrer  would  be  well  taken.  But  I  cannot,  on  a 
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somewhat  careful  examination  of  the  complaint,  find  any  thing 
to  warrant  the  objection.  On  the  contrary,  the  plaintiff  claims 
to  have  purchased  from  John  K.  Fleet  the  interest  he  took  under 
the  trust-deed,  as  established  by  the  decree  in  the  chancery  suit. 
As  such  purchaser,  he  contests  the  priority  of  the  mortgage  to 
the  loan  commissioners,  over  the  estate  derived  by  John  K. 
Fleet,  under  the  trust-deed,  and  then  conveyed  to  the  plaintiff. 
Instead  of  seeking  to  impeach  and  set  aside  the  trust-deed,  he 
claims  under  it,  he  affirms  it,  alleging  it  to  be  valid,  and  that  he 
has  the  rights  decreed  to  John  K.  Fleet  by  the  decree  in  the 
chancery  suit,  he  comes,  asking  to  have  those  rights  declared  to 
be  prior  to  the  lien  of  the  loan  commissioners'  mortgage,  or  if 
not  prior,  then  he  asks  to  redeem  from  that  mortgage,  by  pay- 
ing what  is  due  for  principal,  and  interests,  and  costs,  and  to 
be  allowed  then  to  hold  the  premises  free  from  the  lien  of  that 
mortgage. 

This  part  of  the  demurrer  must  therefore  be  overruled. 

As  to  the  other  portion  of  the  complaint,  demurred  to. 

It  is  now  abundantly  settled,  that  it  is  not  ground  of  demurrer 
to  a  pleading,  that  the  party  claims  judgment  for  a  greater  sum, 
or  asks  for  a  more  extended  relief  than  even  by  his  own  show- 
ing he  is  entitled  to  recover.  If  the  parts  of  the  complaint  ob- 
jected to  are  material  and  necessary  allegations  upon  which  the 
plaintiff  properly  claims  some  relief,  they  cannot  be  stricken  out 
by  this  demurrer,  because  the  plaintiff  has  gone  too  far  in  his 
prayer  for  relief,  and  has  asked  what  the  court  cannot  grant 
him.  The  plaintiff,  as  the  purchaser  of  John  K.  Fleet's  interest 
in  these  lands,  claims  to  have  new  trustees  appointed  to  execute 
the  trusts  specified  in  the  trustee-deed.  To  obtain  that  relief,  he 
was  bound  to  show  the  nature  and  extent  of  his  own  interest  in 
the  trust  property,  and  also  how  the  trust  was  created.  That  is, 
he  was  required  to  state  the  trust-deed  and  all  the  facts  relating 
to  it,  which  go  to  show  why  and  how  the  interests  conveyed  by 
the  trust-deeds  have  been  limited  and  made  less  extensive  than 
the  terms  of  the  deed  would  indicate,  and  also  why  new  trustees 
should  be  appointed. 

Tliis  requires  that  he  should  set  forth  the  renunciations  of  the 
trustees  originally  named  in  the  deed,  the  suit  in  chancery 
brought  to  establish  that  deed,  the  result  of  that  suit,  and  so 
much  of  the  proceedings  therein  as  may  be  material  to  the 
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comprehending  of  the  decree  and  the  history  of  the  trust-fund 
since  that  time.  These  portions  of  the  complaint  certainly  in- 
clude much  the  larger  part  of  the  allegations  objected  to  by  the 
demurrer,  and  being  conceded  by  the  demurrer,  they  entitle  the 
plaintiff  to  have  new  trustees  appointed,  and  to  have  a  receiver 
during  the  pendency  of  the  action.  But  I  think  the  plaintiff 
well  warranted  in  setting  forth  in  his  complaint  the  facts  relative 
to  the  priority  of  John  K.  Fleet's  interest  under  the  trust-deed 
over  the  lien  of  the  loan-commissioners'  mortgage.  I  cannot 
see  from  the  complaint  that  the  decree  in  the  former  suit  did 
dispose  absolutely  and  fully  of  the  question  of  priority ;  and 
the  same  is  true,  I  think,  of  the  question  of  priority  between 
the  plaintiff's  title  under  his  sheriff's  deed,  and  the  lien  of  the 
mortgage  to  the  loan  commissioners.  Neither  the  frame  of  the 
pleadings  in  the  chancery  suit,  nor  the  relief  prayed  for,  nor 
the  terms  of  the  decree  as  set  forth,  seem  to  me  to  warrant  that 
the  loan  commissioners  by  that  decree  obtained  any  priority 
over  the  cestui  que  trust,  John  K.  Fleet,  or  over  their  co-defend- 
ant, the  present  plaintiff. 

The  facts  out  of  which  the  suit  grew,  are  briefly  these  :  Abra- 
ham Fleet  being  the  owner,  in  fee,  of  the  lands  in  question,  in 
March,  1834,  conveyed  them  to  trustees  for  the  benefit  of  Im 
wife  Martha,  and  his  son  John  K.,  and  such  other  children  as 
there  might  be  of  his  marriage.  Soon  after,  one  of  the  trus- 
tees by  deed  renounced  the  trust,  and  refused  to  accept  it.  In 
July,  1835,  the  other  two  trustees  by  deed  renounced  the  trust, 
gave  up  the  trust  estate,  cancelled  and  annulled  the  trustees' 
deed,  and  reconveyed  the  lands  to  A.  Fleet.  In  May,  1837, 
Pinckney  recovered  judgment  against  Abraham  Fleet,  and  in 
October  of  the  same  year,  Woodgate,  the  present  plaintiff,  also 
recovered  judgment  against  Fleet.  On  these  two  judgment?, 
Fleet's  interests  in  these  lands  were  sold  by  the  sheriff,  were  bid 
off  by  Woodgate,  and  not  being  redeemed,  were  conveyed  to 
him  by  the  sheriff.  Intermediate  the  two  judgments  of  Pinck- 
ney and  Woodgate,  and  on  the  14th  of  June,  1837.  A.  Fleet 
and  wife  borrowed  $4000  of  the  loan  commissioners  of  Queens 
county,  and  gave  them  a  mortgage  of  the  same  lands  to  secure 
its  payment.  Under  that  mortgage  the  loan  commissioners  now 
claim.  In  April,  1840,  after  obtaining  the  sheriff's  deed,  Wood- 
gate  brought  ejectment  for  these  lands,  claiming  thereby,  as  had 
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been  admitted  by  the  trustees,  and  by  Fleet  and  his  wife,  that 
the  trust-deed  was  wholly  void. 

At  this  time  the  beneficiaries  under  the  trust-deed  interposed 
for  their  own  protection.  They  were  the  wife  of  Abraham 
Fleet,  his  son,  John  K.  Fleet,  and  the  three  younger  children  of 
that  marriage.  All  the  four  children  being  infants,  they  filed 
their  bill,  and  made  the  defendants  therein,  Woodgate,  Abra- 
ham Fleet,  the  trustees  named  in  the  trust-deed,  and  the  loan 
commissioners.  The  object  of  the  bill  was  to  have  the  trust- 
deed  declared  to  be  in  full  force  and  binding,  and  to  have  the 
trusts  carried  into  effect,  and  new  trustees  appointed,  arid  to 
have  Woodgate  perpetually  enjoined  from  prosecuting  his  eject- 
ment suit. 

That  issue  was  tendered  by  the  bill.  It  is  difficult  to  see  how 
any  other  issue  could  arise  on  such  a  bill.  The  cestuis  que  trust 
were  claiming  under  a  trust-deed  which  purported  to  convey 
the  whole  fee  of  the  land.  If  the  deed  was  held  valid,  as  they 
insisted  it  was,  it  cut  off  all  the  subsequent  encumbrances,  no 
matter  when  recovered  or  what  were  their  respective  priorities. 
If  in  such  a  bill,  filed  by  such  parties,  a  married  woman  and 
infants,  it  had  been  sought  to  set  up  and  establish  some  of  the 
encumbrances  subsequent  to  the  trust-deed,  and  to  overturn  the 
rest,  there  would  at  least  be  room  for  grave  suspicion  of  the 
good  faith  of  those  persons,  who,  on  behalf  of  parties  thus  in- 
capacitated, conducted  the  suit.  But  there  is  no  ground  for 
such  suspicion,  so  far  as  can  bo  gathered  from  the  complaint  in 
this  case ;  the  bill  in  the  former  suit  did  nothing  but  to  claim 
that  the  trust-deed  was  in  full  force  and  effect,  and  should  be 
carried  into  operation,  and  that  new  trustees  should  be  appointed 
to  administer  the  trusts;  and  as  Woodgate's  ejectment  would,  if 
it  proceeded,  take  away  the  entire  trust-estate,  an  injunction  was 
prayed  for  to  restrain  him. 

The  issue  thus  tendered  was  accepted.  The  loan  commis- 
sioners interposed  their  answer  generally,  claiming  a  lien  on  the 
premises  under  and  by  virtue  of  the  mortgage  by  Abraham  Fleet 
to  them  as  loan  commissioners. 

Woodgate  answered,  claiming  title  under  the  sheriff's  deed  to 
him.  Neither  of  them  claimed  any  priority  over  the  other,  or 
set  out  any  facts  on  which  to  base  any  such  claim.  Had  they 
spread  facts  on  the  record,  and  sought  to  litigate  in  that  suit 
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their  claims  between  themselves,  it  is  at  least  doubtful  if  they 
would  have  been  permitted  to  do  so.  The  proper  method  to 
settle  that  controversy,  was  by  suit  between  them  ;  but  when  the 
record  contains  no  allegations'whatever  by  these  defendants  on 
the  subject  of  their  respective  claims  to  priority,  I  entertain  no 
doubt  that  the  decree  should  not  be  held  conclusive  as  to  these 
priorities.  Certainly  it  should  not  be  made  so  by  any  implica- 
tion or  construction  ;  nothing  but  the  most  express  and  positive 
provisions  should  have  such  an  effect,  and  I  can  find  in  the  de- 
cree nothing  to  warrant  the  conclusion  that  the  court  did  pass, 
or  intended  to  pass  upon  any  thing  but  the  rights  of  the  com- 
plainants. The  trust-deed  was  to  a  certain  and  limited  extent  de- 
clared valid,  and  ordered  to  be  carried  into  effect.  During  the 
continuance  of  the  trust  estate  thus  declared  to  exist,  Woodgate 
was  restrained  from  prosecuting  his  ejectments  for  the  lands  thus 
subjected  to  the  trusts. 

But  the  very  terms  of  the  decree  awarding  the  injunction, 
which  limited  it  to  the  joint  lives  of  the  cestuis  que  trust  and 
the  life  of  the  survivor,  imply  that  when  that  limitation  had 
expired,  he  was  to  be  at  liberty  to  proceed,  and  substantiate  by 
his  suit  whatever  rights  to  the  lands  he  might  have  acquired  by 
his  sheriff's  deed.  The  provision  that  the  mortgage  to  the  loan 
commissioners  was  established  as  a  good  valid  lien  until  paid  off 
and  discharged,  is  at  least  singular.  If  it  was  intended  to  give 
that  mortgage  priority  over  the  interests  conferred  on  the  cestuis 
que  trust  by  the  trust-deed,  it  is  liable  to  grave  suspicion. 

I  see  no  grounds  for  reaching  that  result.  How  could  it  have 
been  done  but  by  some  negligence  or  collusion  on  the  part  of 
those  who  represented  the  infant  plaintiffs.  But  the  language 
of  the  decree  does  not  compel  me  to  resort  to  that  explanation. 
It  can  be  construed  to  mean,  that  the  mortgage  was  a  good  and 
valid  lien  on  such  rights  as  the  mortgagor  possessed  in  the  lands 
at  the  date  of  the  mortgage. 

Those  rights,  it  appears  from  other  parts  of  the  decree,  were 
the  reversion  afcer  the  two  life-estates  of  the  mortgagor's  wife 
and  son.  The  rule  of  a  benignant  construction  "  at  res  magis 
valeat  quampereat"  should  apply  as  well  to  a  judgment  or  de- 
cree of  the  court,  as  to  the  deed,  or  agreement,  or  statute  which 
may  be  construed  by  that  decree. 

I  must  therefore  hold,  that  upon  the  statements  of  it  in  the 
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complaint,  the  decree  in  the  former  suit  did  not  determine  the 
rights  and  equities  as  between  themselves,  of  Woodgate,  and 
the  loan  commissioners,  and  did  not  declare  that  mortgage  en- 
titled to  priority  over  "Woodgate's  title.  This  suit  does  not  call 
on  the  commissioners  to  answer  again  as  to  matters  compre- 
hended and  determined  in  the  former  suit,  nor  does  it  seek  to 
try  again  the  matters  tried  in  that  suit. 

The  fourth  ground  of  the  demurrer,  the  non-joinder  of  the 
three  other  children  of  Abraham  and  Martha  Fleet,  cannot  be 
sustained.  It  appears  that  those  children  had  no  claims  or  in- 
terests whatever  under  the  trust-deed,  and  the  decree  in  chan- 
cery so  declared. 

The  demurrer  to  that  portion  of  the  complaint  is  therefore 
overruled,  with  costs.* 


THE  HANOVER  COMPANY  a.  SHELDON 

New  York  Common  Pleas ;  Special  Term.,  October,  1859. 
ARREST. — LIABILITY  OF  PARTNER  FOR  FRAUD  OF  CO-PARTNER. 


I     A  partner  is  not  liable  to  arrest  on  the  ground  of  fraud  committed  by  his  co- 
partner in  contracting  the  partnership  debt  on  which  the  action  is  brought,  in 
(^    the  absence  of  proof  that  he  knew  of  such  fraud,  or  that  he  in  some  way  rati- 
fied the  transaction.f 

Motion  to  discharge  an  order  of  arrest. 

o 

The  facts  are  stated  in  the  opinion. 

HILTON,  J. — Where  property  has  been  obtained  by  a  firm, 
through  the  fraudulent  representations  of  one  of  its  members, 
in  an  action  brought  to  recover  its  value,  after  a  demand  for  its 
return  has  been  made,  there  seems  a  propriety  in  holding  all  the 

*  No  appeal  was  taken,  but  the  defendants  answered. 
\  Compare  Bull  a.  Melless,  Ante,  58,  and  note. 
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partners  liable  for  the  fraud,  when  at  the  time  of  the  demand 
the  property  was  in  the  possession  or  under  the  control  of  the 
firm. 

By  retaining  it,  they  should  each  be  considered  as  participa- 
tors in  the  fraud  by  which  it  was  procured,  and  liable  for  its 
consequences. 

Upon  these  views  the  anonymous  case  (6  Abbotts'  Pr.  R., 
319)  was  decided,  but  there  is  a  wide  difference  between  that 
case  and  this.  Here  the  plaintiff  sues  upon  an  indebtedness 
arising  out  of  a  sale  and  delivery  of  merchandise,  which  it  is 
alleged  was  made  upon  false  representations  of  the  defendant, 
Horace  B.  Sheldon,  respecting  the  solvency  and  pecuniary  con- 
dition of  his  firm.  After  the  expiration  of  the  credit  upon  which 
the  goods  were  sold  this  action  is  brought,  affirming  the  contract, 
but  asking  upon  affidavits  that  all  the  defendants  be  arrested  for 
the  fraud  alleged  to  have  been  committed  by  one  of  them,  in 
contracting  the  indebtedness. 

In  the  absence  of  any  proof  that  the  defendants,  Odiah  L. 
Sheldon  and  William  L.  Harris,  knew  of  the  representations 
upon  which  their  co-partner,  Horace  B.  Sheldon,  procured  the 
goods  from  the  plaintiffs,  I  do  not  perceive  any  ground  upon 
which  they  can  be  held  responsible  for  the  fraud  complained  of, 
and  as  to  them  the  order  of  arrest  should  be  discharged. 

As  to  the  other  defendant,  a  careful  examination  of  his  affida- 
vit, fails  to  convince  me  that  the  statements  made  by  him,  when 
he  procured  the  plaintiffs'  property,  were  true,  and  as  he  must, 
under  the  circumstances  disclosed,  be  presumed  to  have  known 
the  condition  of  his  firm  at  the  time,  he  should  therefore  be  held 
responsible,  to  the  same  extent  as  if  he  had  wilfully  misrepre- 
sented its  condition  for  the  purpose  of  obtaining  property  of  the 
plaintiff,  and  for  this  reason  the  order  as  to  him  should  be  re- 
tained. 

Order  accordingly. 
VOL.  IX.— 16 
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THOMASON  a.  DEMOTTE. 

New  YorTf.  Superior  Court;  Special  Term,  October,  1859. 
MALICIOUS  PROSECUTION. — PLEADING. 

An  action  for  malicious  prosecution  cannot  be  maintained  until  the  plaintiff  haa 
been  acquitted,  or  the  prosecution  finally  terminated  in  his  favor.  The  deter- 
mination of  the  prosecuting  officer  never  to  bring  the  indictment  to  trial,  for 
the  reason  that  lie  deems  the  charge  entirely  unsupported,  is  not  sufficient. 

A  complaint  for  malicious  prosecution  is  bad  on  demurrer,  unless  it  shows  a  suffi- 
cient determination  of  the  prosecution. 

Demurrer  to  complaint. 

The  facts  are  stated  in  the  opinion. 

BOSWORTH,  Ch.  J. — This  is  a  demurrer  to  plaintiff's  complaint, 
as  not  stating  a  cause  of  action.  The  complaint  alleges  that  the 
defendant  maliciously  and  without  probable  cause,  procured 
the  plaintiff  to  be  indicted  for  perjury,  and  to  be  arrested  and 
imprisoned  on  that  charge ;  that  on  the  6th  of  November,  1858, 
the  assistant  district-attorney,  of  the  city  and  county  of  New 
York,  wrote  and  certified  on  the  indictment  thus :  "  On  the 
papers  there  seems  to  have  been  no  perjury  committed,  the 
cross-examination  should  be  taken  with  the  complaint,  and  the 
case  is  frivolous.  It  should  never  be  tried.  November  6th, 
1858"  (signed  by  the  assistant  district-attorney).  "Whereby" 
as  the  complaint  avers,  "  the  said  prosecution  and  all  proceed- 
ings on  the  said  indictment  were  and  are  completely  and  finally 
closed  and  ended." 

To  maintain  an  action  like  the  present,  it  is  essential  that  the 
complaint  should  show  that  the  alleged  malicious  prosecution 
has  been  terminated  by  the  plaintiff's  acquittal,  or  in  such  way 
that  no  further  proceedings  upon  it  can  be  had  against  him. 
(Clark  a.  Cleveland,  6  Hill,  344.) 

Even  a  nolle  proscqui  entered  without  the  leave  of  the  court, 
would  be  a  nullity  (2  Rev.  Sfats.,  728,  §  56.  [§  54]),  and  the 
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court  cannot  enter  a  nolle  prosequi  of  its  own  motion.  (The 
People  a.  McLeod,  25  Wend.,  483-572.)  Nothing  has  been 
done  to  put  an  end  to  the  indictment  found  against  the  plaintiff", 
except  the  indorsement  upon  it  by  the  assistant  district-attorney 
of  his  opinion,  as  above  copied.  That  interposes  no  obstacle  to 
bringing  the  plaintiff  to  trial  upon  it.  The  complaint,  there- 
fore, is  fatally  defective,  and  the  defendant  must  have  judgment, 
but  the  plaintiff  may  amend  on  payment  of  costs. 


SHARP  a.  THE  MAYOR,  &c.,  OF  NEW  YORK. 
Supreme  Court,  First  District ;  At  Chambers,  October,  1859. 

CONSTITUTIONAL  LAW. — CITY  OF  NEW  YORK. — MOTION  BY  COMP- 
TROLLER TO  SKT  ASIDE  JUDGMENT  AGAINST  THE  ClTY. ATTOR- 
NEYS FOR  THE  CORPORATION.* 

The  act  of  1859  (Laws  of  1859,  1127),  entitled  "  an  act  to  enable  the  supervisors," 
&c.,  "  to  raise  money  by  tax,"  is  not  unconstitutional,  although  it  also  contains 
provisions  allowing  the  comptroller  of  the  city  of  New  York  to  proceed  to 
open  and  reverse  collusive  or  fraudulent  judgments  against  the  city.  Such 
provisions  are  properly  inserted  as  being  incidental  to  the  main  purpose  of 
the  act. 

This  statute  should  be  construed  liberally. 

It  is  not  requisite  in  an  application  by  the  comptroller  under  this  act,  that  his 
affidavit  should  show  the  grounds  of  his  opinion  as  to  the  existence  of  fraud  or 
collusion.  It  is  sufficient  if  his  affidavit  states  that  he  ''  believes  that  the  claim 
on  which  the  action  was  based  is  unfounded  and  fraudulent."  This  establishes 
the  right  of  the  comptroller  to  make  the  application,  and  to  employ  special 
counsel  therefor. 


0  THE  MAYOR,  &c.,  OF  NEW  YORK  a.  THE  EXCHANGE  FIRE  INSURANCE  COMPANY 
(Aw  I'ork  Superior  Court ;  Special  Term,  June,  1859). — In  this  cause  Messrs.  Mann 
&  Rodman  appeared  as  attorneys  on  the  record  for  the  plaintiffs  ;  and  the  defend- 
ants moved  to  dismiss  the  complaint  or  for  a  stay  of  proceedings,  upon  the  ground, 
among  others,  that  the  Corporation  counsel  alone  had  authority  to  maintain  the 
action. 

J.  M.  Mason,  for  the  motion,  urged  that  by  law  no  person  could  appear  for  the 
plaintiffs  except  the  counsel  for  the  Corporation,  elected  by  the  people,  and  that 
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On  a  motion  under  the  statute  to  open  a  judgment,  the  adverse  parties  will  not 
be  ordered  to  supply  the  comptroller  with  the  papers  in  the  case  until  it  be 
shown  that  upon  request  they  have  refused  to  do  so. 

The  referee  before  whom  the  cause  was  tried  should  not  be  ordered  to  furnish  a 
statement  of  the  case  and  the  grounds  of  his  opinion.  Such  a  statement  could 
not  be  deemed  evidence.  The  proper  mode  is  by  proceeding  to  obtain  his  testi- 
mony as  a  witness. 


the  defendants  would  not  be  protected  by  a  judgment  obtained,  and  if  the  de- 
fendants should  pay  the  loss  to  any  other  attorney,  the  defendants  would  still 
be  liable. 

Mann  Sf  Rodman,  opposed. 

HOFFMAN,  J. — The  main  ground  relied  upon  is,  that  Mann  &  Rodman,  the  at- 
torneys on  the  record  for  the  plaintiffs,  are  not  authorized  by  law  to  appear  for 
such  plaintiffs  ;  that  the  Corporation  counsel  is  the  only  person  so  authorized  ; 
and  that  Richard  Busteed,  Esq.,  is  such  counsel. 

It  appears  by  the  affidavit  read  in  opposition,  that  the  present  attorneys  have 
the  authority  of  the  mayor  and  comptroller  for  appearing  in  the  action,  and  that 
Mr.  Busteed  has  given  his  assent  thereto  in  writing.  Such  assent  has  been  pro- 
duced, and  it  is  as  follows  : 

"  NEW  TOEK,  June  6, 1359. 
"  MESSRS.  WAKEMAN  &  LATTIXG, 

"  GENTLEMEN  : — In  reply  to  your  note,  under  the  date  of  May  31st,  I  beg 
leave  to  inform  you  that  Messrs.  Mann  &  Rodman  are  fully  authorized  to  repre- 
sent the  city,  in  the  suits  now  pending  against  certain  Insurance  Companies,  for 
underwriting  the  Crystal  Palace,  and  their  legal  acts  in  the  premises  will  be  ap- 
proved of  by  me. 

"  Respectfully.  Yours, 

"  RICHARD  BUSTEED, 

"Corporation  Counsel." 

By  the  charter  of  April  14th,  1857,  there  was  created  an  executive  department 
of  the  Corporation,  known  as  the  law  department,  which  should  have  the  charge 
of,  and  conduct  all  the  law  business  of  the  Corporation  and  of  the  departments 
thereof,  and  all  other  law  business  in  which  the  city  shall  be  interested,  and  the 
chief  officer  thereof  should  be  called  the  counsel  to  the  Corporation  (§  20).  Such 
counsel  was  to  be  elected  by  the  people  (§  10),  and  to  hold  for  a  given  term, 
unless  removed  for  cause.  Richard  Busteed  now  fills,  and  did  fill,  such  ofiice  at 
the  institution  of  this  suit. 

By  section  28,  ' '  the  Common  Council  was  empowered  to  establish  other 
bureaux  as  they  may  deem  the  public  interests  may  require,  and  to  assign  to 
them  and  to  the  departments  and  bureaux  herein  created  such  duties  as  they 
may  direct,  not  inconsistent  with  this  act  ;  and  the  duties  thereof  shall  be  per- 
formed in  accordance  with  the  charter,  and  laws  aiid  ordinances  of  this  city." 

No  ordinance  establishing  or  defining  the  powers  of  the  law  department,  or  the 
powers  of  its  officers,  has  been  produced.  I  am  not  at  liberty  to  notice  any 
which  may  exist.  It  may  be  that  the  Common  Council  have  expressly,  or  by  n 
warrantable  inference,  authorized  the  counsel  to  delegate  his  power  to  appear  to 
another.  I  must  assume  that  the  present  counsel  considers  that  he  does  possess 


NEW-YORK.  245 


Sharp  a.  The  Mayor,  <fec.,  of  New  York. 


Motion  to  compel  a  referee  to  prepare  a  statement  and  case,  and 
the  other  parties  to  furnish  the  necessary  papers  therefor. 

This  was  a  proceeding  instituted  under  chapter  489,  of  the 
Laws  of  1859,  by  the  comptroller  of  the  city  of  New  York,  to 
open  a  judgment  recovered  against  the  city. 

The  action  was  by  a  lessee  of  a  ferry  to  recover  from  the 
Corporation,  the  lessor,  damages  for  an  alleged  failure  of  title. 
The  cause  was  referred  upon  the  plaintiff's  affidavit  that  the 
trial  would  occupy  a  long  time,  and  that  a  number  of  separate 
and  distinct  facts  would  have  to  be  proved  on  the  part  of  the 
plaintiff  by  a  large  number  of  different  witnesses.  The  referee 
found  for  the  plaintiff  for  $40,953.56,  for  which,  with  costs,  &c., 
judgment  was  entered. 

The  comptroller  upon  affidavit  applied  to  the  court  under  the 
act  of  1S59  (ch.  489),  and  obtained  an  order  requiring  the  plain- 
tiff to  show  cause  why  the  judgment  and  order  of  reference 
should  not  be  set  aside.* 


that  authority,  and  I  have  nothing  before  me  to  justify  the  conclusion  that  his 
view  of  his  official  duty  is  incorrect.     The  argument,  therefore,  that  he  is  clothed 
with  a  trust  of  office  which  he  cannot  give  to  another,  so  far,  at  least,  as  an  ap- 
pearance on  the  record  is  concerned,  cannot  avail. 
Motion  denied,  without  costs. 

°  The  allegations  of  the  affidavit  made  by  the  comptroller  were  as  follows  : 
"  That  he  has  been  comptroller  of  the  city  of  New  York  since  the  1st  of  Jan- 
uary, 1859  ;  that  he  has  been  informed  and  believes  that  a  judgment  has  been, 
recovered  in  this  action  for  the  sum  of  41,425  dollars  and  88  cents,  on  the  1st 
day  of  June,  1859,  as  appears  by  the  record  of  the  judgment ;  that  the  action 
was  commenced  before  this  deponent  came  into  office,  and  appears  to  have  been 
referred  on  the  18th  September,  1858,  to  M.  G.  Harrington,  Esq. 

"That  no  consent  appears  to  have  been  given  to  the  reference,  and  deponent 
believes  that  none  was  given  ;  that  the  defence  of  the  action  was  managed  by 
the  Corporation  counsel  and  his  assistants,  and  that  he  has  declined,  although  re- 
quested by  deponent  and  the  mayor,  to  make  a  case  or  bill  of  exceptions,  or  to 
tike  any  other  steps  to  review  the  decision  of  the  referee  ;  that  an  execution  has 
been  issued  upon  the  judgment,  and  is  now  in  the  hands  of  the  sheriff,  who  has 
levied  upon,  and  is  threatening  to  advertise,  the  property  of  the  city,  to  satisfy 
the  judgment  ;  that  deponent  believes  that  the  claim,  \ipon  which  the  action  was 
based,  is  unfounded  and  fraudulent ;  that  a  good  defence  existed,  and  still  exists, 
against  the  same  ;  that  the  said  defence  was  not  properly  or  fully  brought  before 
the  referee,  and  that  the  recovery  of  the  said  judgment  requires  the  action  of  this 
deponent,  as  comptroller,  under,  and  that  it  is  a  case  within,  the  fifth  section  of 
the  act,  entitled  "  An  act  to  enable  the  Supervisors  of  the  City  and  County  of  New 
York  to  raise  money  by  tax,"  passed  April  19,  1859,  and  that  the  said  judgment 
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The  comptroller's  attorneys  applied  to  the  referee  to  furnish 
them  "  with  a  statement  of  all  the  evidence  given  on  the  hear- 
ing, whether  oral,  written,  or  documentary,  and  all  the  admis- 
sions made  thereon  by  the  counsel  on  each  side,  with  all  objec- 
tions, rulings,  and  exceptions,  made  and  taken  on  the  hearing ; 
so  that  the  said  statement  may  form  a  complete  case,  such  as 

ought  to  be  set  aside,  or  its  execution  suspended,  and  the  defendants  permitted  to 
defend  the  action  anew. 

•'  Deponent  further  saith,  that  the  resolution  reducing  the  rent  of  the  ferry  in 
question,  in  this  action,  was  passed  upon  the  application  of  the  Ferry  Company 
hereto  annexed,  and  was  in  writing,  and  that  reports  were  made  upon  it  in  both 
branches  of  the  Common  Council.  That  although  the  resolution  in  itself  was 
given  in  evidence  before  the  referee,  yet,  neither  the  said  application,  nor  the  said 
reports,  nor  the  proceedings  of  the  Common  Council  leading  to  the  resolution, 
were  given  in  evidence. 

''That  deponent  is  advised  and  believes,  that  all  such  evidence  was  competent 
and  admissible,  and  ought  to  have  been  put  in  ;  and  he  is  also  advised  by  Wil- 
liam Curtis  Noyes,  of  the  city  of  New  Yoi'k,  that  the  defendants  have  a  good 
and  substantial  defence  upon  the  merits  of  the  said  action,  and  he  verily  believes 
the  same  to  be  true.  And  that  deponent,  under  and  by  virtue  of  the  said  fifth 
section  of  the  said  act,  has  retained  the  law-firm  of  Tracy,  Powers  &  Tallmadge, 
of  which  the  said  Noyes  is  a  member,  to  take  all  proper  and  necessary  means  to 
open  and  reverse  the  said  judgment,  and  to  use  the  name  of  the  said  Mayor,  Al- 
dermen, and  Commonalty  for  that  purpose. 

"  And  this  deponent  further  saith,  that  Schedule  A.  annexed  hereto,  is  a  copy  of 
the  application  to  the  Common  Council  mentioned  in  this  affidavit  ;  Schedules  B 
and  C  are  the  proceedings  of  the  Board  of  Aldermen  and  Assistant  Aldermen  upon 
the  said  application,  including  the  reports  of  the  committees,  to  which  the  same 
was  referred,  and  that  the  same  have  been  taken  from  the  files,  and  from  the 
printed  proceedings  of  the  Common  Council." 

Accompanying  this  affidavit  was  one  made  by  the  mayor  of  the  city,  in  cor- 
rohoration  of  it. 

The  order  to  show  cause  was  in  the  following  form  : 

"  On  the  pleadings  in  this  cause,  the  order  to  refer,  and  the  papers  on  which  the 
motion  to  refer  was  founded,  on  the  judgment-roll,  filed  therein,  and  the  report 
and  finding  of  the  referee  on  the  affidavits  arid  papers  hereunto  annexed,  and 
on  such  other  affidavits  and  papers  as  may  be  served  upon  the  plaintiff's 
attorneys  within  two  days  prior  to  the  time  of  hearing  herein  mentioned, 
let  the  plaintiff  and  his  said  attorneys  show  cause  before  one  of  the  justices 
of  this  court,  at  chambers,  on,  &c.,  why  the  judgment  entered  in  this  action 
should  not  be  set  aside  and  vacated,  why  the  order  of  reference  therein  should 
not  be  set  aside,  why  the  defendants  therein  should  not  be  permitted  to  file  a 
further  or  amended  answer  to  the  complaint  in  this  action,  and  why  the  issues 
joined  in  the  said  action  should  not  be  tried  by  a  jury,  or  for  such  other  or  further 
order  as  the  said  court  may  deem  meet. 

"  And  in  the  mean  time,  and  until  the  hearing  and  determination  of  the  motion 
under  this  order,  let  all  proceedings  upon  the  execution  issued  upon  the  said 
judgment  be  stayed." 
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would  be  made  on  reviewing  the  decision  of  the  referee  in  the 
said  action,  including  the  points  of  the  counsel  on  each  side, 
and  the  names  of  the  counsel  who  appeared  on  each  day,  and 
from  day  to  day,  for  the  respective  parties,  on  the  hearing;" 
the  case  or  statement  to  be  used  on  the  motion  to  open  the 
judgment. 

This  the  referee  declined  to  do,  stating  that  the  only  papers 
he  had  were  his  rough  minutes  of  the  trial,  all  other  papers  and 
exhibits  having  been  returned  to  counsel  at  the  time  of  the  re- 
port ;  and  that  as  he  must  be  further  called  on  to  act  judicially 
in  the  case,  it  would  not  be  proper  for  him  to  part  with  his 
minutes,  or  furnish  copies  of  them  to  use  in  the  controversy; 
but  that  the  counsel  in  the  cause  would  undoubtedly  furnish 
them. 

The  attorneys  retained  by  the  comptroller  then  obtained  an 
order  that  the  referee  and  the  Corporation  counsel  show  cause 
why  the  referee  should  not  prepare  and  deliver  to  them,  the 
statement  and  case  requested,  and  why  the  plaintiff  and  the 
other  parties  to  the  action,  should  not  furnish  to  the  referee  copies 
of  all  pleadings,  papers,  writings,  and  documents  in  their  pos- 
session or  under  their  control,  to  enable  him  to  make  the  state- 
ment or  case  within  two  days,  and  why  the  original  motion 
should  not  be  postponed  until  such  case  had  been  prepared. 

William  Curtis  Noyes,  for  the  motion. 

William  Fullerton,  for  the  Corporation  counsel  (who  also  ap- 
peared in  person),  read  in  opposition  to  the  motion,  letters  be- 
tween the  comptroller  and  the  counsel  to  the  Corporation  re- 
specting the  judgment,  in  which  the  former  said  that  in  reference 
to  the  question  of  collusion  or  fraud,  he  knew  of  no  facts  going 
to  establish  either  conclusion,  nor  could  he  show  that  any  fraud 
or  collusion  was  perpetrated  in  procuring  the  referee's  report. 

David  Dudley  Field,  for  the  plaintiff,  objected  that  the  fifth 
section  of  the  act  under  which  the  proceedings  were  taken,  was 
unconstitutional  as  without  the  scope  and  the  title  of  the  bill.  If 
valid,  still  the  court  could  not  under  it  supersede  the  counsel 
for  the  Corporation  in  the  case,  until  convinced  that  there  was 
fraud  or  collusion. 
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INGRAHAM,  J. — The  attorney  on  the  record  ceases  to  act,  on 
judgment  being  obtained,  and  cannot  appear  after  judgment  011 
his  original  authority. 

Mr.  Field. — But  again,  the  time  for  appealing  has  expired 
(Code,  §268),  and  even  if  Mr.  Busteed  should  move  for  it,  it 
would  be  too  late  to  order  a  case  to  be  made.  The  main  ques- 
tion is  as  to  fraud. 

INGRAHAM,  J. — That  is  not  the  question.  The  counsel  asks 
for  a  statement  and  case,  not  for  appeal,  but  in  order  to  bring 
the  matter  before  the  court;  and  the  question  is,  not  as  to  whether 
he  has  shown  any  grounds  for  his  belief  that  the  judgment 
was  fraudulent  and  collusive,  but  whether  the  court  shall  now 
order  a  statement  to  be  made  in  order  to  bring  the  facts  before 
the  court. 

Mr.  Field. — But  I  submit  that  you  have  no  power,  sir,  to 
grant  such  an  order.  You  have  no  power  to  order  a  party  to 
produce  again,  at  this  distance  of  time,  books,  or  other  evidence 
produced  by  him  on  a  trial  or  before  a  referee,  when  the  paper 
has  done  its  office,  and  the  case  passed  to  judgment.  If  the 
comptroller  wishes  any  thing,  he  may  procure  it  by  a  commis- 
sion or  by  a  subpoena. 

Mr.  Noyes  (in  reply),  as  to  the  constitutionality  of  the  act, 
cited  Sun  Mutual  Insurance  Company  a.  The  Mayor,  &c.,  of 
iSTew  York,  8  N.  T.  (4  Seld.\  241. 


INGRAHAM,  J. — In  this  case  a  judgment  was  recovered  against 
the  defendants  for  damages,  in  consequence  of  a  defect  of  title 
to  certain  portions  of  the  slip  now  used  for  the  Wall-street  ferry, 
amounting  to  $40,953.56. 

The  comptroller  of  the  city  now  moves  for  an  order  to  open 
and  review  the  judgment,  under  the  provisions  of  the  statute 
passed  at  the  last  session  of  the  Legislature. 

The  present  motion  is  a  preliminary  one,  asking  for  an  order 
requiring  the  referee  to  furnish  a  statement  and  case  showing 
the  proceedings  before  him  on  the  reference  in  this  action. 
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The  plaintiff  and  defendants,  by  their  counsel,  object  to  the 
authority  of  the  comptroller  to  make  this  application  on  these 
papers. 

This  objection  involves  a  construction  of  the  statute  under 
which  the  application  is  made.  By  this  statute  (Laws  of  1859, 
1127,  cTi.  489,  §  5),  it  is  provided  as  follows  :  "  "Whenever  the 
comptroller  of  the  said  city  shall  have  reason  to  believe  that 
any  judgments  now  of  record  against  the  mayor,  &c.,  of  New 
York,  or  which  may  hereafter  be  obtained  against  them,  shall 
have  been  obtained  b}7  collusion  or  founded  in  fraud,  he  is  here- 
by authorized  and  required  to  take  all  proper  and  necessary 
means  to  open  and  reverse  the  same,"  &c. 

The  first  objection  taken  to  this  motion  is  that  the  act  is  un- 
constitutional, because  it  contains  matters  not  embraced  in  its 
title.  The  title  is  "  An  act  to  enable  the  supervisors,  &c.,  to 
raise  money  by  tax." 

The  second  section  provides  for  raising  money  to  pay  judg- 
ments then  existing  ;  the  third  section  provides  for  raising  money 
to  pay  judgments  thereafter  to  be  recovered. 

It  was  necessary  in  making  such  provisions  to  enable  the 
proper  officers  of  the  city  to  guard  against  the  application  of 
such  moneys  to  the  payment  of  any  other  judgments  than  those 
which  were  legally  a  charge  against  the  city.  The  mode  adopted 
for  that  purpose  was  immaterial.  Whether  the  comptroller  or 
any  other  officer  was  authorized  to  ascertain  that  such  judgments 
were  properly  recovered  before  payment,  it  was  a  necessary  in- 
cident to  the  previous  provisions  for  their  payment,  and  was  in- 
tended to  eoufine  such  payments  to  judgments  fairly  recovered 
against  the  city. 

It  was  not  a  different  subject,  but  a  provision  by  which  the 
city  authorities,  before  paying  the  moneys  to  be  raised  by  tax, 
should  have  the  means  of  ascertaining  that  the  judgments  so 
paid  were  really  due. 

It  was  no  more  a  violation  of  the  constitutional  provision  on 
that  subject,  to  provide  for  ascertaining  before  payment  that 
the  judgment  was  a  valid  judgment,  than  it  was  to  insert  a  pro- 
vision that  the  moneys  so  to  be  raised  by  tax  should  not  be  ex- 
pended for  any  other  purposes. 

Both  provisions  were  proper  and  necessary  to  confine  the  pay- 
ments of  the  tax  to  the  objects  for  which  the  moneys  were  in- 
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tended  to  be  raised.  (8  N.  Y.  (4  Seld.},  241.)  It  is  also  objected, 
that  on  the  papers  presented,  the  comptroller  does  not  show  a 
case  entitling  him  to  employ  other  counsel  than  the  counsel  for 
the  Corporation. 

The  affidavit  on  which  this  motion  is  founded  is  made  by  the 
comptroller,  and  states  the  recovery  of  the  judgment  on  the 
report  of  the  referee ;  that  no  consent  was  given  to  the  refer- 
ence ;  that  the  Corporation  counsel  has  declined  to  make  a  case, 
or  bill  of  exceptions,  or  to  take  any  steps  to  review  the  decision 
of  the  referee ;  that  he  believes  the  claim  on  which  the  action 
was  based,  is  unfounded  and  fraudulent,  and  that  a  good  de- 
fence exists  thereto.  He  further  states  that  the  recovery  of 
such  judgment  requires  the  action  of  the  comptroller  under  that 
statute,  &c. 

The  right  to  make  this  application  and  to  employ  special 
counsel  therefor,  depends  upon  this  fact  only,  viz. :  Whether  the 
comptroller  has  reason  to  believe  that  any  such  judgment  has 
been  obtained  by  collusion,  or  founded  in  fraud.  What  has 
caused  such  belief  is  not  required  to  be  stated,  nor  is  it  neces- 
sary for  him  to  disclose,  as  a  preliminary  statement  to  authorize 
him  to  act,  what  was  the  operation  of  his  mind  in  arriving  at 
such  a  conclusion,  nor  what  acts  particularly  led  him  to  such  a 
belief.  The  words  used  are  so  indefinite  as  almost  to  amount 
to  an  authority  to  the  comptroller  to  act  on  his  own  judgment 
in  any  case. 

Whether  it  is  necessary  for  him  to  show  by  affidavit  that  he 
has  come  to  the  conclusion  that  there  was  collusion  or  fraud,  is 
hardly  necessary  to  be  decided  now.  But  considering  that  the 
comptroller  is  a  sworn  officer  of  the  city ;  that  the  statute  is  a 
beneficial  one,  intended  to  protect  the  treasury  against  fraud, 
and  only  reaches  judgments  obtained  by  collusion  or  fraud,  in, 
my  judgment  it  should  be  very  liberally  construed. 

The  application  of  the  comptroller  under  such  circumstances, 
even  without  an  express  charge  of  collusion  or  fraud,  should  be 
considered  sufficient  evidence,  that  he  has  reason  to  believe  that 
the  case  on  which  he  makes  the  motion,  comes  writhin  the  pro- 
visions of  the  statute. 

In  this  case,  however,  the  affidavit  of  the  comptroller  shows 
affirmatively  that  he  has  reason  to  believe  that  the  claim  is 
founded  in  fraud,  because  he  says  in  that  affidavit — "  that  de- 
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ponent  believes  that  the  claim  upon  which  the  action  was  based 
is  unfounded  and  fraudulent." 

Such  a  statement  is  amply  sufficient  to  enable  him  to  take 
the  necessary  steps  to  move  the  court,  as  is  provided  for  in  that 
statute. 

The  object  of  this  motion  is  to  compel  the  referee  to  make  a 
statement  or  case,  of  the  proceedings  before  him,  and  to  furnish 
copies  of  the  pleadings,  papers,  &c.,  used  in  the  cause — or  to 
compel  the  parties  to  furnish  such  copies. 

I  am  not  satisfied  that  such  a  case  could  properly  be  made  for 
such  a  purpose. 

The  statute  has  provided  a  way  in  which  the  referee  can  be 
compelled  to  give  evidence  of  any  matter  within  his  knowledge 
(if  he  refuses  to  do  it  voluntarily),  by  compelling  him  to  appear 
before  a  judge  of  the  court,  or  a  referee,  and  submit  to  an  ex- 
amination under  oath. 

For  the  purpose  of  a  motion,  such  is  the  only  course  which 
appears  to  be  proper  to  obtain  his  testimony — a  statement  made 
by  him  not  under  oath,  could  hardly  be  proper  to  be  used  as 
evidence.  It  is  not  within  the  ordinary  duty  of  a  referee,  and 
could  not  be  considered  as  rendered  under  the  oath  he  took  as 
referee. 

Nor  do  I  think  the  papers  show  a  case  warranting  the  order 
asked  for  against  the  parties  as  to  copies  of  the  papers.  No 
application  appears  to  have  been  made  to  the  Corporation  coun- 
sel for  such  papers.  They  are  public  documents,  most,  if  not 
all,  of  them  properly  belonging  in  the  department  of  W7hich  the 
comptroller  is  the  head,  and  I  cannot  suppose  that  the  Corpora- 
tion counsel  would  for  a  moment  refuse  copies  of  such  papers  to 
the  comptroller  if  he  applied  therefor. 

It  is  apparent  from  the  correspondence  which  was  read  on  this 
motion,  that  there  was  a  difference  of  opinion  between  these 
officers  as  to  the  precise  mode  in  which  the  comptroller  should 
proceed,  and  from  an  unwillingness  on  the  part  of  the  counsel 
to  allow  another  officer  of  the  city  government  to  control  him 
in  the  management  of  what  peculiarly  belonged  to  his  de- 
partment, unless  in  the  matters  particularly  provided  for  by 
law. 

As  that  point  has  now  been  adjudicated  by  the  court,  I 
should  be  unwilling  to  believe  that  officer  would  refuse  on  ap- 
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plication,  on  behalf  of  the  comptroller,  for  such  papers ;  but  on 
the  contrary,  as  avowed  on  the  motion,  that  he  will  furnish  to 
the  counsel  all  such  papers  on  application  therefor. 

The  plaintiff's  counsel  also  referred  to  an  opinion  expressed  by 
the  comptroller,  in  one  of  his  letters  addressed  to  the  Corpora- 
tion counsel,  in  which  he  stated  that  he  did  not  know  of  any 
facts  going  to  establish  collusion  or  fraud,  and  urged  that  as  a 
reason  why  this  motion  should  be  denied.  It  is  sufficient  to 
Bay,  in  answer  to  that  objection,  that  such  letter  was  written  in 
July  last. 

What  other  facts  have  corne  to  his  knowledge  since  are  not 
known,  but  when  he  states  under  oath  that  he  believes  such 
claim  is  unfounded  and  fraudulent,  I  am  bound  to  suppose  that 
since  writing  that  letter  he  has  obtained  information  justifying 
him  in  making  that  allegation.  My  conclusions  in  regard  to  this 
statement  are — 

1.  That  the  statute  does  not  require  that  the  comptroller  should 
show  by  affidavit  the  grounds  on  which  his  opinion  was  formed 
of  the  existence  of  collusion  or  fraud. 

2.  That  the  act  being  one  for  the  benefit  of  the  public,  and 
intended  to  prevent  fraud,  should  be  liberally  construed. 

3.  That  the  making  of  the  application  by  the  comptroller,  he 
being  a  sworn  officer  of  the  city,  should  be  considered  sufficient 
evidence  in  itself  that  he  has  reason  to  believe  that  the  cause 
existed  which  the  statute  required  to  warrant  his  action. 

I  have  avoided  the  expression  of  any  opinion  on  the  merits  of 
this  motion,  because  the  same  was  not  argued  before  me,  and 
such  opinion  more  properly  belongs  to  the  judge  before  whom 
the  motion  shall  be  brought  on.  I  think,  however,  so  much  of 
the  motion  as  asked  for  a  postponement  of  the  argument  upon 
the  merits,  until  the  necessary  evidence  from  the  referee  can 
be  obtained,  should  be  granted. 

To  enable  the  counsel  for  the  comptroller  to  obtain  such  evi- 
dence, the  other  motion  should  be  directed  to  be  heard  on  the 
15th  of  November  next,  at  12  M.  Copies  of  all  affidavits  and 
papers  to  be  used  thereon,  in  addition  to  those  already  served, 
to  be  served  on  plaintiff's  attorney  four  days  prior  thereto. 

No  costs  granted  on  this  motion. 
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THE  PEOPLE  a,.  THE  MAYOR,  &c.,  OF  NEW  YORK. 
Supreme  Court,  First  District;  Special  Term,  Nov.,  1859. 

ACTION   BY   THE   PEOPLE.  —  CAUSE   OF   ACTION.  —  INJUNCTION.  — 

AFFIDAVIT. 

It  seems,  that  the  attorney-general  may  maintain  an  action  in  the  name  of  the 
People,  to  restrain  public  executive  or  ministerial  officers  from  violation  of  duty. 

The  legislation  of  a  municipal  corporation  is  not  subject  to  restraint  by  injunction. 

It  seems,  however,  that  the  acts  of  its  agents  and  officers,  in  pursuance  of  res- 
olutions or  ordinances  which  are  in  violation  of  law,  rnay  be  restrained  by 
injunction. 

fhe  complaint  in  an  action  to  restrain  the  Corporation  of  the  City  of  New  York 
from  making  a  contract  with  any  other  than  the  lowest  bidder,  as  required  by 
law,  allowed,  on  information  and  belief,  that  an  agreement  had  been  made  be- 
tween certain  members  of  the  Board  of  Aldermen  and  of  the  Board  of  Council- 
men  to  pass  a  resolution  giving  the  contract  to  a  higher  bidder.  The  verifica- 
tion was  by  an  individual,  and  merely  in  the  usual  form.  The  plaintiff  moved 
on  the  complaint  alone  for  an  injunction. 

Held,  that  it  must  be  denied.  The  statement  on  information  and  belief  of 
the  grounds  for  an  injunction,  not  showing  the  sources  of  the  information,  is  not 
sufficient;  and  this  rule  should  be  very  strictly  applied  where  the  allegations 
on  information  and  belief  are  those  of  the  People.* 

Motion  for  an  injunction. 

The  facts  are  fully  stated  in  the  opinion. 

David  Dudley  Field,  for  the  motion. 

R.  Bustecd  and  Luther  R.  Marsh,  opposed. 

INGRAHAM,  J.  —  In  this  case  the  attorney-general,  on  behalf  of 
the  people,  moves  for  an  injunction  to  restrain  the  defendants 
from  passing  any  resolution  directing  the  Croton  Aqueduct  De- 
partment to  give  the  contract,  for  building  the  gate-houses  and 
aqueduct  for  the  new  reservoir,  to  Fairchild,  Walker  &  Co.,  or 
to  any  other  person,  except  upon  bids  made  in  pursuance  of  law. 

The  ground  on  which  this  action  and  the  motion  now  made  is 

*  Compare  People  a.  Rector,  <fcc,  of  Trinity  Church,  6  Ante,  177. 
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founded  is,  that  the  Common  Council  of  the  City  of  New  York 
have  passed  in  one  Board,  and  are  about  to  pass  in  the  other,  a 
resolution  directing  the  contract  to  be  given  to  Fail-child,  "Walker 
&  Co.,  who  are  alleged  to  have  been  the  highest  and  not  the  low- 
est bidders  when  proposals  were  received  for  that  work ;  and  that 
such  resolution,  if  carried  out,  is  a  direct  violation  of  section  38 
of  the  amended  charter  of  1857,  which  directs  the  mode  of  giv- 
ing such  contracts,  and  requires  them,  in  all  cases,  to  be  given 
to  the  lowest  bidder.  The  complaint  charges  snch  acts  to  be  a 
usurpation  on  the  part  of  the  municipal  authorities,  and  in  direct 
violation  of  the  provisions  of  that  statute.  One  of  the  questions 
in  this  case  is,  whether  this  action  can  be  maintained  by  the 
attorney-general  in  the  name  of  the  people. 

It  has  been  heretofore  held  by  the  general  term  of  this  court 
in  this  district,  that  a  tax-payer  cannot  maintain  any  action 
against  the  city  authorities  to  restrain  them  from  the  commis- 
sion of  illegal  or  fraudulent  acts,  without  showing  special  dam- 
age to  himself. 

It  has  also  been  held  that  the  persons  who  offered  to  do  the 
work  at  the  lowest  price  have  no  right  to  interfere,  before  their 
bid  has  been  accepted,  inasmuch  as  there  is  no  obligation  to  ac- 
cept any  bid  made,  and  they,  therefore,  can  sustain  legally  no 
damage  by  such  an  act  other  than  any  other  tax-payers  sustain 
from  the  same  cause. 

It  must,  therefore,  be  conceded,  under  these  decisions,  that 
unless  the  attorney -general  can  interfere  in  this  way,  there  is  no 
mode  of  averting  the  consequences  of  such  legislation,  and  that 
the  only  remedy  is  by  criminal  proceedings. 

So  far  as  the  plaintiffs  now  seek  to  restrain  the  passage  of  the 
resolution  on  this  subject,  I  have  some  time  since  expressed  an 
opinion  adverse  thereto.  In  the  case  of  The  People  and  Flagg 
a.  Lowber  (7  Abbotts'  Pr.  R.,  158),  I  had  occasion  to  examine 
fully  these  questions.  It  was  there  held  that  the  legislation  of 
the  Common  Council  ought  not  to,  and  could  not,  be  restrained 
by  the  courts. 

The  legislative  power  of  that  body  is  a  power  resting  in  their 
discretion.  They  have  a  right  to  pass  such  laws  and  adopt  such 
resolutions  as  in  their  judgment  are  proper  and  necessary,  in  ref- 
erence to  those  matters  which,  by  the  various  charters  of  the 
city,  are  eubject  to  their  jurisdiction.  Until  they  have  legis- 
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lated  upon  any  subject,  their  contemplated  action  is  not  known, 
and  it  would  be  equally  improper  for  the  courts  to  direct  what 
the  legislature  should  not  do,  as  it  would  be  to  order  them  to 
adopt  any  particular  mode  of  legislation  ;  and  any  such  injunc- 
tion as  is  asked  for  on  this  branch  of  the  motion  would  be  use- 
less, even  if  the  court  could  grant  it. 

An  alteration  of  the  resolution  in  its  phraseology,  or  the  for- 
mation of  a  new  one,  would  render  new  injunctions  necessary, 
and  they,  too,  might  as  easily  be  evaded.  I  know  that  such  in- 
junctions have  heretofore  been  granted,  but  I  have  never  been 
able  to  satisfy  myself  that  it  was  proper  to  restrain  the  legislation 
of  any  body  possessing  authority  to  legislate,  and  have  uniformly 
refused  my  assent  to  such  a  proposition. 

But  while  I  am  unwilling  to  sanction  any  interference  with 
that  legislation  of  the  Common  Council,  I  see  no  reason  why 
they  and  their  officers  and  agents  should  not  be  controlled  in  the 
making  of  contracts  in  violation  of  law,  or  contrary  to  the  pro- 
visions of  the  charter,  if  a  case  should  be  presented  to  the  court 
calling  for  such  an  interference. 

Although  the  question  under  discussion  is  not  certainly  free 
from  difficulty,  I  am  inclined  to  the  opinion,  that  in  a  case 
showing  a  clear  violation  of  the  charter  of  the  city  about  to 
be  performed  by  the  Common  Council,  this  action  may  be 
maintained. 

As  before  stated,  there  is  no  other  way  to  prevent  such  acts 
from  being  carried  out,  and  when  completed,  in  regard  to  money 
or  property,  there  is  no  redress,  except  the  unsatisfactory  one  to 
the  treasury  of  punishing  for  criminal  acts. 

It  is  hardly  necessary,  at  present,  to  examine  this  point  fur- 
ther, because  I  am  of  the  opinion  that  the  motion  must  be  denied, 
on  the  papers  submitted  to  me. 

The  motion  is  made  solely  on  the  complaint.  This  complaint 
is  verified  by  a  person  of  the  name  of  Baldwin,  who  annexes  the 
usual  verification  only. 

The  complaint,  after  setting  out  the  various  statutes  and  ordi- 
nances referring  to  the  making  of  contracts  by  the  Corporation, 
recites  the  proposals  from  the  Croton  Board  ;  the  offers  made  by 
several  for  doing  the  work ;  that  Fairchild,  Walker  &  Co.  made 
the  highest  estimates,  and  that  Baldwin  &  Jacox  made  the  low- 
est estimates ;  that  the  Croton  Board  awarded  the  contract  to 
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Baldwin  &  Jacox ;  that  the  Common  Council  passed  a  resolution 
to  give  the  contract  to  Fairchild,  Walker  &  Co.,  and  that  such 
resolution  was  vetoed  by  the  mayor. 

Thus  far,  there  is  nothing  stated  in  the  complaint  calling  for 
the  interference  of  this  court.  As  before  stated,  the  legislation 
of  the  Common  Council  should  not,  in  my  judgment,  be  inter- 
fered with  by  injunction ;  and  even  a  threatened  act  of  legisla- 
tion which  directs  the  doinsr  of  an  act  in  violation  of  the  charter, 

o 

ought  not  to  be  enjoined,  so  far  as  applies  to  the  legislation.  I 
know  not  how  the  intent  of  the  Common  Council  to  violate  the 
charter  is  to  be  ascertained,  until  the  legislation  providing  for 
such  violation  has  been  adopted.  The  want  of  it  in  this  case 
shows  the  defect  in  the  plaintiffs'  proceedings. 

It  is  averred  in  the  complaint  that,  since  the  veto  of  the  reso- 
lution by  the  mayor,  the  Board  of  Councilmen  have  readopted 
the  resolution  b}r  a  vote  of  16  to  3,  and  that  the  same  resolution 
was  before  the  Board  of  Aldermen  for  concurrence. 

The  whole  gist  of  the  complaint,  therefore,  consists  in  the  fact 
of  the  intended  passage  of  the  resolution  by  that  board.  This  is 
attempted  to  be  made  out  by  the  allegation  on  information  and 
belief  that  an  agreement  has  been  entered  into  between  certain 
members  of  the  Board  of  Aldermen  and  Board  of  Councilmen  to 
pass  the  resolution,  and  to  cause  the  work  to  be  given,  contrary 
to  law,  to  Fairchild,  Walker  &  Co. 

I  have  often  expressed  the  opinion,  that  statements  on  informa- 
tion and  belief,  without  showing  the  sources  of  such  information, 
are  not  sufficient  to  warrant  the  court  in  granting  an  injunction. 

More  especially  are  such  allegations  insufficient  where,  as  in 
the  present  case,  they  are  stated  in  such  a  way  as  to  give  no  spe- 
cific information  as  to  the  parties  charged  with  the  intended  ille- 
gal acts.  Such  a  verification  as  is  added  to  this  complaint  should 
never  be  deemed  sufficient  as  an  affidavit  to  obtain  an  injunction. 
This  information  might  be  given  by  persons  who  had  no  more 
knowledge  than  those  to  whom  the  information  was  communi- 
cated, and  in  all  probability  wTas  founded  upon  rumors  circula- 
ted in  regard  to  the  probable  passage  of  these  resolutions. 

Where  the  people  are  the  plaintiffs,  a  more  specific  affidavit 
should  be  required  as  to  the  source  of  information.  It  is  idle  to 
suppose  that  the  plaintiffs,  as  such,  have  actually  received  any 
such  information ;  and  then  the  whole  proof  submitted  to  the 
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court  dwindles  down  to  the  mere  belief  of  Mr.  Baldwin  that  the 
Common  Council  intends  to  pass  such  a  resolution. 

I  cannot  think  it  proper,  under  any  circumstances,  to  grant  an 
injunction  in  so  important  a  matter,  founded  upon  such  insuffi- 
cient proof. 

There  are  other  objections  made  to  the  granting  of  this  motion, 
which  are  not  necessary  for  me  now  to  examine. 

The  motion  for  an  injunction  must  be  denied,  with  $10  costs, 
without  prejudice  to  a  renewal  of  it  on  further  papers.  Motion 
denied. 


THE  PEOPLE  on  rel.  BEATY  a.  THE  BOARD  OF  POLICE. 

Supreme  Court,  First  District;  Special  Term,  June,  1859. 
Again,  General  Term,  November,  1859. 

MANDAMUS. — RETURN. — METROPOLITAN  POLICE. — MOTION  AND 

ORDER. 

The  act  establishing  the  Metropolitan  Police  District,  provided  that  the  members 
of  the  old  police  foroe  should  hold  office  and  do  duty  under  the  provisions  of 
that  act,  and  as  members  of  the  new  police  force. 

Held,  that  an  acting  member  of  the  old  force  was  to  be  deemed  to  have  be- 
come a  member  of  the  new  force. 

It  seems,  that  in  a  writ  of  mandamus  to  compel  the  commissioners  of  the  latter 
force  to  recognize  and  pay  such  a  member,  the  allegation  that  the  relator  was 
duly  appointed  or  illegally  removed  is  surplusage.  It  is  sufficient  for  him  to 
allege  that  he  was  a  member  of  the  old  force,  actually  filling  the  office  at  the 
dale  of  the  act;  and  any  defect  in  his  appointment,  or  any  removal,  must  be 
shown  affirmatively  by  the  respondents  as  matter  of  defence. 

Fleas  in  a  return  to  such  a  writ,  alleging  that  the  relator  refused  to  take  office 
under  the  new  law,  that  he  withdrew  from  the  force,  and  disclaimed  holding 
office  therein,  and  that  he  accepted  an  inconsistent  office,  though  they  amount 
in  substance  to  but  one  plea,  should  not  be  struck  out. 

Matters  merely  relevant  as  evidence, — e.  g.,  the  relator's  neglect,  disobedience,  or 
resistance  of  orders  which  might  tend  to  show  a  resignation  or  withdrawal, — 
should  not  be  pleaded,  and  if  they  are,  may  be  struck  out 

It  is  no  defence  to  such  writ,  to  allege   that  another  person  has   been  duly  ap- 
pointed, and  actually  fills  the  relator's  place. 
VOL.  IX.— 17 
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A  plea  that  the  relator  was  duly  removed  from  office,  is  not  inconsistent  with  tho 

plea  that  he  was  never  duly  appointed. 
It  seems,  that  the  court  should  not  restore  to  office  by  mandamus  one  against 

•whom  cause  of  immediate  removal  exists. 
The  cases  of  The  People  a.  Draper,  15  N.  Y.  (1  E.  P.  Smith's)  R.,  532;  and  The 

People  on  rel.  McCune  a.  Metropolitan  Police,  19  N.  Y.  (5  E.  P.  Smith's)  E.,  188, 

commented  on 


A  plea  that  the  relator  was  not  duly  appointed  a  member  of  the  old  force  should 

not  be  struck  out  on  motion,  but  the  question  of  the  sufficiency  of  the  defence 

should  be  raised  by  demurrer  or  replication. 
So  of  a  plea  that  the  relator  had  entered  into  employment  inconsistent  with  the 

office,  and  received  compensation  therefrom. 
On  motion  for  a  peremptory  mandamus  notwithstanding  the  return  made,  an  order 

to  quash  or  strike  out  parts  of  the  return  may  be  made. 

Mandamus. 

This  was  a  proceeding  instituted  by  the  relator  on  behalf  of 
himself  and  others,  claiming  to  be  entitled  to  be  recognized, 
employed,  and  paid  as  members  of  the  Metropolitan  Police 
force.  The  relator  obtained  an  alternative  writ  of  mandamus, 
requiring  the  Board  of  Commissioners  for  the  Metropolitan 
Police  District  to  restore  him  to  the  force,  or  show  cause  why 
they  should  not  do  so. 

The  writ  of  mandamus  was  in  the  following  form : 

The  People  of  the  State  of  New  York,  to  the  Board  of  Police, 
of  the  Metropolitan  Police  District  of  the  State  of  New 
Yorlt,  Greeting : 

WHEREAS,  Thomas  Beaty,  on  the  fifteenth  day  of  April,  1857, 
when  the  act  entitled  "  An  act  to  establish  a  Metropolitan  Po- 
lice District,  and  to  provide  for  the  government  thereof"  was 
passed  and  took  effect,  was  a  policeman,  duly  appointed  and 
commissioned  by  warrant,  under  the  act  entitled  "  An  act  in 
relation  to  the  Police  Department  in  the  city  and  county  of  New 
York,"  passed  April  13,  1853,  and  became,  by  virtue  of  said  act 
of  April  15,  1857,  a  member  of  the  police  force,  and  patrolman 
of  the  Metropolitan  Police  District  thereby  constituted  ;  and 
whereas,  although  the  said  Thomas  Beaty  can  read  and  write 
the  English  language,  and  is  a  citizen  of  the  United  States,  and 
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resided  in  the  city  of  New  York,  within  said  Metropolitan  Po- 
lice District,  during  the  five  years  next  preceding  his  appoint- 
ment as  policeman  aforesaid,  and  has  never  been  convicted  of 
any  crime,  and  was  and  is  by  law  in  every  respect  qualified  to 
hold  and  discharge  the  duties  of  the  office  of  patrolman  under 
said  act  of  April  15,  1857  ; 

Nevertheless,  you,  the  said  Board  of  Police,  have,  without 
written  charges  being  preferred  against  him,  said  Thomas  Beaty, 
as  required  by  law,  or  any  opportunity  being  afforded  him  of 
being  heard  in  his  defence,  and  without  cause,  unjustly,  illegally, 
and  without  jurisdiction  in  that  behalf  or  for  that  purpose,  re- 
moved him,  the  said  Thomas  Beaty  from  his  said  office  of  patrol- 
man, and  deprived,  and  continue  to  deprive  him  of  the  profits 
and  pay  thereof,  and  refused,  and  continue  to  refuse  to  recognize 
him  as,  or  permit  him  to  exercise  the  powers  and  duties  of,  patrol- 
man aforesaid  of  the  police  force  of  the  Metropolitan  Police  Dis- 
trict, to  the  grievous  damage  of  the  said  Thomas  Beaty  as  we 
are  informed  by  his  complaint. 

Therefore,  we,  being  willing  that  full  and  speedy  justice  be 
done  in  this  behalf  to  him,  the  said  Thomas  Beaty,  as  it  is  just, 
command  you,  firmly  enjoining  you  that,  immediately  after  tho 
receipt  of  this  writ,  you  restore  him  to  the  aforesaid  office  of 
patrolman  and  member  of  the  police  force  of  the  Metropolitan 
Police  District,  and  permit  him  to  exercise  the  same,  and  to 
take  the  profits  and  pay  thereof,  or  show  cause  to  the  contrary 
before  our  Supreme  Court,  at  a  special  term  thereof,  held  at 
chambers,  in  the  court-house  in  the  Park,  in  the  city  of  New 
York,  on  the  eighteenth  day  of  May,  inst,  at  10  o'clock  in  the 
forenoon,  lest  complaint  come  to  us  by  your  default ;  and  in 
what  manner  this  our  command  shall  be  executed,  make  ap- 
pear to  our  said  court  on  that  day,  then  sending  back  to  us  this 
our  writ. 

AVitness  the  lion.  Thomas  AY".  Clerke,  one  of  the  justices  of 
our  said  Supreme  Court,  at  the  court-house  in  the  city  of  New 
York,  the  seventh  day  of  May,  A.D.  1859. 

By  the  Court. — JOHN  CLANCY,  Clerk. 

JOHN  C.  DEVEEEUX,  Attorney  for  relator. 

The  return  made  by  the  board  was  as  follows : 


260  ABBOTTS'  PRACTICE  REPORTS. 

The  People  on  rel.  Beaty  a.  The  Board  of  Police. 

NEW  YORK  SUPREME  COURT. 

[TlTLE  OF  THE  CAUSE.] 

The  Board  of  Police  of  the  Metropolitan  Police  District, 
hereby  return  to  the  said  writ  of  mandamus : 

First.  That  on  and  prior  to  the  15th  day  of  April,  1857,  the 
said  relator,  though  acting  and  claiming  to  act  as  a  member  of 
the  police  force  under  the  act  in  relation  to  the  Police  Depart- 
ment in  the  city  and  county  of  New  York,  passed  April  13, 
1853,  had  not  received,  and  did  not  possess,  any  valid  appoint- 
ment or  lawful  warrant  or  authority  as  such  member,  and  had 
not  been  duly  commissioned  or  appointed  as  such  member,  under 
the  said  act. 

Second.  That  the  said  relator  refused  to  take  or  hold  office, 
and  never  has  taken  or  held  office  under  the  act  of  the  Legis- 
lature, to  establish  a  Metropolitan  Police  District,  and  to  pro- 
vide for  the  government  thereof,  passed  the  15th  day  of  April, 
1857,  or  under  the  Board  of  Police  thereby  established. 

Third.  That  upon  the  first  meeting  of  the  Board  of  Police, 
under  the  said  act  of  the  15th  day  of  April,  1857,  to  wit :  on 
the  23d  day  of  April,  1857,  the  said  relator  withdrew  from 
the  police  force  established  by  or  under  the  said  act,  and  dis- 
claimed holding  any  office,  or  doing  any  duty  as  a  member  of 
the  police  force  of  the  Metropolitan  Police  District  thereby  con- 
stituted. 

Fourth.  That  on  the  2d  day  of  June,  1857,  an  ordinance  was 
passed  by  the  Common  Council  of  the  city  of  New  York,  and 
was  approved  by  the  mayor  of  the  said  city,  of  which  ordi- 
nance a  copy  is  hereto  annexed,  marked  "  A ;"  and  the  said  re- 
lator took  office,  and  acted  under  the  said  ordinance,  until  the 
3d  day  of  July,  1857. 

Fifth.  That  from  the  passage  of  the  said  act  of  April  15, 
1857,  for  a  long  space  of  time,  that  is  to  say,  until  and  after  the 
3d  day  of  July,  1857,  the  said  relator  neglected  and  refused  to 
perform  any  of  the  duties  of  a  member  of  the  police  force  of  the 
said  Metropolitan  Police  district. 

Sixth.  That  from  the  passage  of  the  said  act  of  April  15, 1857, 
for  a  long  space  of  time,  that  is  to  say,  until  and  after  the  said 
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3d  day  of  July,  1857,  the  said  relator  neglected  and  refused  to 
obey  any  of  the  orders  of  the  said  Board  of  Police,  or  to  per- 
form any  duty  under  them. 

Seventh.  That  from  the  passage  of  the  said  act  of  April  15, 
1857,  for  a  long  space  of  time,  that  is  to  say,  until,  and  after 
the  said  3d  day  of  July,  1857,  the  said  relator,  by  force  and 
violence,  opposed  the  said  Board  of  Police,  and  the  police 
force  under  their  command,  in  the  lawful  discharge  of  their 
duties,  and  against  the  peace  of  the  people  of  the  State  of  New 
York. 

Eighth.  That  after  the  said  23d  day  of  April,  1857,  to  wit, 
on  or  about  the  day  of  June,  1857,  the  said  board 

duly  appointed  a  suitable  and  duly  qualified  person  to  fill  the 
office  and  perform  the  duties  of  a  member  of  the  police  force 
of  the  Metropolitan  Police  District,  in  the  place  and  stead  of 
the  said  relator,  and  the  said  person  so  appointed,  thereupon 
took  the  said  office,  and  has  hitherto  held,  and  still  holds  the 
same ;  and  has  received,  and  is  still  receiving,  the  pay  and 
emoluments  thereof. 

Ninth.  That  the  police  force  of  the  Metropolitan  Police  Dis- 
trict was,  at  the  time  of  suing  out  said  writ  of  mandamu?,  and 
now  is,  full,  and  there  has  been  and  is  no  vacancy,  or  office,  to 
which  the  said  relator  could,  or  can,  be  admitted  or  appointed. 

Tenth.  That  the  name  of  the  said  relator  was  not  on  the  pay- 
rolls of  the  police  force  of  the  Metropolitan  Police  District  on 
the  19th  day  of  April,  1859,  and  has  not  been  on  such  pay- 
rolls at  any  time  since,  and  there  is  no  money  now  in  the  hands, 
or  under  the  control  of  the  said  board,  or  of  its  treasurer,  and 
no  fund  raised  or  provided  by  law,  which  can  be  applied  to 
the  payment  of  the  said  relator,  or  otherwise  applied  than  to 
the  payment  of  the  persons  whose  names  were  on  such  pay-rolls, 
on  the  said  19th  day  of  April,  1859,  or  who  might  thereafter  be 
appointed. 

Eleventh.  That  since  the  passage  of  the  said  act  of  April  15, 
1857,  the  said  relator,  has,  for  his  private  gain  and  profit,  en- 
tered into  other  employments  in  no  wise  connected  with,  but 
inconsistent  with  his  duties  as  a  member  of  said  police  force, 
and  has  received  large  profits  therefor. 

Twelfth.  That  written  charges  having  been  duly  preferred  to 
the  said  board,  against  the  said  relator  for  disobedience  of  or- 
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ders,  and  other  misconduct,  of  which  charges  he  received  due 
notice,  and  against  which  he  had  an  opportunity  to  defend  him- 
self; a  trial  before  the  said  board  was  thereupon  had  after  due 
notice  thereof  to  the  said  relator,  and  an  opportunity  afforded 
to  him  to  be  heard  in  his  defence  ;  and  thereupon  and  on  or 
about  the  15th  day  of  June,  1857,  an  order  was  made  by  the 
said  board,  in  due  form  and  course  of  law,  and  that  the  said  re- 
lator be  dismissed  and  removed  from  the  police  force  of  the 
Metropolitan  Police  District. 

All  which  is  respectfully  submitted.     By  order  of  the  board, 

T.  B.  STILLMAN,  President. 

BROWN,  HALL  &  VANDEKPOEL,  Attorneys. 

The  ordinance  annexed  to  that  return  referred  to  therein,  was 
the  ordinance  establishing  the  Municipal  Police. 

I.  June,  1859. — Motion  for  peremptory  mandamus. 

Upon  this  return  the  relator  moved  for  a  peremptory  man- 
damus notwithstanding  the  return,  on  the  ground  that  it  was  in- 
consistent and  unverified.  The  respondents  objecting,  that  they 
were  entitled  to  notice  of  such  motion  and  the  grounds  of  it,  the 
proceedings  were  adjourned,  and  notice  was  given,  as  fallows : 

[TITLE  OF  THE  PROCEEDINGS.] 

Gentlemen: — Take  notice,  that  the  following  are  the  objec- 
tions of  the  relator  above  named,  to  the  alleged  return  of  the 
respondents  to  the  writ  of  alternative  mandamus  in  his  case : 

1.  That  said  return  does  not  state  facts,  but  evidence,  conclu- 
sions, and  inferences  from  evidence  so  stated. 

2.  That  said  return  is  not  positive  or  certain,  but  argumenta- 
tive and  evasive. 

3.  That  said  return  is  inconsistent,  contradictory,  and  false 
upon  its  face. 

4.  That  said  return  contains  irrelevant  and  immaterial  matter, 
not  responsive  to  the  requirements  of  the  writ. 

5.  Said  return  does  not  answer  the  material  averments  and 
requirements  of  the  writ. 

6.  That  said  return  is  not  verified. 
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7.  That  said  return  is  not  made  by  the  Board  of  Police,  the 
respondents  named  in  the  writ. 

[Date,  &cl\  [Signature.] 

John  McKeon  and  John  C.  Devereux,  for  the  motion. — I.  The 
return  is  false,  inconsistent,  evasive,  impertinent,  and  not  re- 
sponsive to  the  writ.  1.  If  part  first  is  not  false,  all  the  rest 
is  unnecessary.  2.  The  allegation  in  part  second,  that  the  re- 
lator  refused  to  take  office,  is  no  return  to  the  writ,  because  the 
first  suit  admits  that  on  the  15th  of  April,  1857,  the  relator  was 
acting  as  a  policeman  under  the  act  of  1853;  and  section  32 
provides  not  only  that  they  shall  hold  office  and  do  duty  under 
the  Metropolitan  Police  Act,  but  also  as  members  of  the  police 
force,  &c.,  hereby  constituted.  The  return  does  not  deny  that 
the  relator  was  a  member  of  the  police  force.  A  man  may  hold 
an  office  and  not  discharge  its  duties.  3.  Part  third  is  entirely 
inconsistent  with  the  first  and  second.  lie  could  not  withdraw 
if  he  had  no  valid  appointment,  or  if  he  refused  to  take  office. 
4.  The  court  will  take  notice  that  the  ordinance  referred  to  in 
part  fourth  is  void.  Taking  office  under  that  does  not  affect  the 
relator's  right  to  hold  this  office.  5.  Keglect  of  or  refusal  to  per- 
form duty,  is  only  a  cause  of  removal.  6.  Part  eighth  is  only 
an  averment  of  their  own  wrong,  and  is  an  act  to  be  complained 
of  by  the  relator.  But  it  is  false.  7.  The  ninth  branch  does  not 
state  what  the  police  force  is  full  of.  The  men  are  illegally  ap- 
pointed, unless  the  relator  has  been  legally  removed.  This  is  no 
answer  in  any  case  of  title.  8.  The  tenth  return  is  utterly  friv- 
olous. If  they  can  remove  by  leaving  name  off  the  pay-roll, 
section  7  is  useless.  9.  Part  eleven  is  entirely  irrelevant,  and  is 
not  responsive  to  any  thing  contained  in  the  writ.  10.  Part 
twelve  states  only  conclusions  of  law,  and  is  not  consistent  with 
parts  first,  second,  and  third. 

II.  The  objection  that  the  writ  states  that  the  relator  is  a  citi- 
zen, is  able  to  read  and  write,  and  is  in  office,  instead  of  stating 
that  he  was  in  office,  &c.,  on  the  15th  of  April,  1857,  is  unten- 
able.    1.  Having  answered  the  writ,  the  objection  cannot  now 
be  taken.     2.  It  is  sufficient  if  at  the  present  time  the  relator 
possesses  the  qualifications,  &c. 

III.  The  return  should  be  verified. 

IV.  In  case  of  a  return  like  the  present,  where  the  relator 


ABBOTTS'  PRACTICE  REPORTS. 


The  People  on  rel.  Beaty  a.  The  Board  of  Police. 


does  not  adopt  it,  the  proper  practice  now  adopted  is  to  move  to 
quash,  and  for  a  peremptory  mandamus.  (2  Burr.  Pr.,  178,  179, 
and  the  mandamus  cases  there  cited.) 

Y.  The  motion  to  quash  and  for  a  peremptory  madamus  in 
each  case  should  be  granted  with  costs,  the  Board  of  Police  hav- 
ing for  a  year  and  a  half  disregarded  the  judgment  of  this  court. 

VI.  The  board  admit  the  rights  of  the  relators  by  offering  to 
restore  them,  if  they  will  relinquish  their  pay  due  them. 

James  T.  Brady,  for  the  relator.  —  I.  A  mandamus  is  the  ap- 
propriate remedy  in  this  proceeding.  It  is  a  writ  of  restitution, 
and  is  applied  under  well-established  rules  of  law  for  a  wrongful 
dispossession  of  an  office  like  that  in  question,  which  has  tempo- 
ral rights  attached  to  it.  It  is  peculiarly  appropriate  in  this 
case,  because  if  the  relator  be  held  dispossessed  under  color  of 
removal,  he  is  disfranchised  as  to  all  other  offices  under  the  new 
police  law. 

II.  The  court  are  not  to  inquire  how  difficult  or  inconvenient 
to  the  defendants,  obedience  to  the  writ  may  prove. 

III.  But  there  is  no  difficulty  in  the  case  as  above  suggested. 
There  is  no  particular  person  holding  the  office  which  relator 
claims  ;  that  is  a  reason  why  a  quo  warranto  could  not  be  ap- 
plied here,  as  there  is  no  person  to  whom  it  can  be  addressed. 
The  office  of  relator  never  has  been  vacated.     The  effect  of  the 
writ  is  to  require  that  he  be  recognized  by  the  board  as  a  police- 
man.    If  the  new  appointees  be  continued  in  office,  that  will  in- 
crease the  force  beyond  its  present  active  number,  but  there  is 
no  legal  prohibition  against  such  a  result.     But  however  that 
may  be,  the  usurpers  or  supernumeraries  should  have  no  advan- 
tage over  the  original  legal  officers,  and  the  Board  of  Police  can- 
not "  take  advantage  of  their  own  wrong,"  so  as  to  use  either 
their  errors  or  injustices  as  reasons  why  the  former  should  not 
be  corrected  or  the  latter  redressed. 

IV.  But  it  is  said  that  the  alternative  writ  is  defective,  and 
advantage  of  this  may  be  taken,  whatever  appears  in  the  return. 
This  is  true  as  to  defects  in  substance,  but  not  as  to  matters  of 
form. 

V.  The  writ  is  good,  in  substance  and  form.    It  sets  forth  facts 
which,  by  the  judgment  of  the  Court  of  Appeals  in  the  McCune 
case,  show  that  when  the  act  of  April  15,  1857  (the  new  police 
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law),  went  into  effect,  the  relator  was  continued  in  office  as  a 
policeman,  and  that  no  new  appointment  or  oath  was  necessary, 
nor  any  acceptance  nor  any  submission  by  him  to  the  new  board. 
It  also  alleges  his  citizenship,  residence,  capacity  to  read  and 
write,  &c. ;  but  these  averments  were  wholly  unnecessary,  be- 
cause his  continuance  in  office  was  by  reason  merely  of  his  being 
an  officer  under  the  act  of  1853,  and  if  afterwards  it  could  be 
made  to  appear  that  he  was  not  possessed  of  all  the  legal  requi- 
sites to  an  appointment  under  the  new  law,  he  might  possibly,  by 
an  appropriate  proceeding,  be  removed;  but,  until  removed,  he 
would  be  an  officer  de  facto  et  dejure. 

VI.  The  present  motion  necessarily  involves  a  motion  to  quash 
the  return.     It  is  for  a  peremptory  mandamus,  notwithstanding 
such  return,  and  if  it  be  shown  that  the  return  is  no  answer  to 
the  alternative  writ,  the  peremptory  writ  issues,  of  course.    Such 
has  been  and  is  the  practice  in  England,  and  in  our  own  country. 
If  our  motion  be  in  the  nature  of  a  demurrer,  ore  tenus,  that  does 
not  impair  the  right  to  the  relief  we  seek,  if  the  return  be  bad. 
The  relator  may  elect  to  demur,  plead,  or  move  for  a  peremptory 
writ.     He  made  his  election,  and  served  a  full  statement  of  the 
objections  to  the  writ,  as  required  by  the  order  of  Mr.  Justice 
Sutherland,  made  May  31,  1859.     The  justice  now  presiding  is 
possessed  of  the  whole  case,  and  can  make  any  order  in  it  which 
is  legal  and  just. 

VII.  The  return  is  fatally  defective.     1.  It  is  not  ingenuous 
and  fair.     2.  It  abounds  in  negatives  pregnant,  inconsistencies, 
repugnant  averments,  and  the  tender  of  wholly  immaterial  issues. 
3.  It  is  inconsistent. 

VIII.  It  is  not  correct,  as  argued  by  our  opponents,  that  the 
return  may  contain  inconsistent  defences,  as  in  "  actions"  at  la\v, 
and  under  the  statute  allowing  several  pleas.     This  proceeding 
is  not  and  never  has  been  known  as  an  action.     The  proceeding 
by  mandamus  is  regulated  in  all  its  details  by  statutes  applica- 
ble to  it  exclusively. 

IX.  Whether  or  not  the  relator's  name  appears  on  the  present 
pay  rolls  of  the  board,  is  of  no  consequence  in  this  proceeding. 
The  mandamus  is  only  asked  to  restore  the  relator  to  office. 

Wm.  C.  Noyes,  W.  M.  Evarte,  D.  D.  Field,  and  Brown, 
Hall  <&  Vanderpoel,  opposed. 
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ROOSEVELT,  J. — Beaty,  who  is  the  relator  or  plaintiff  in  this 
case,  alleges,  among  other  things,  that  in  1857  he  was  a  mem 
her  of  the  old  police  force  of  the  city  of  New  York;  that  he 
had  been  "  duly  appointed  and  sworn ;"  that  he  was  never 
"  legally  discharged  or  dismissed ;"  but  was  unjustly  and  un- 
lawfully "  removed"  by  the  new  Board  of  Commissioners  cre- 
ated in  1857,  without  any  "  written  charges"  against  him,  or  any 
opportunity  of  defence ;  and  that  the  commissioners,  therefore, 
unless  good  cause  be  shown  by  them  to  the  contrary,  ought  to 
be  compelled  to  restore  him  and  "  to  permit  him  to  take  the 
profits  and  salary  of  the  office." 

Such  is  the  complaint,  and  the  prayer  contained  in  the  alter- 
native mandamus,  to  which  the  Police  Board  were  called  upon 
to  respond. 

Before  considering  the  answer  or  "  return"  made  by  the 
commissioners,  it  will  be  necessary  to  advert  for  a  moment  to 
the  new  police  law,  passed  April  15,  1S57,  upon  the  true  in- 
terpretation of  which  the  present  controversy — like  the  numer- 
ous others  which  preceded  or  accompanied — depends  for  its 
solution. 

The  main  provision  is  contained  in  section  32,  declaring 
that  the  police — meaning  the  old  police — in  the  cities  of  New 
York  and  Brooklyn  (until  after  the  first  meeting  of  the  new 
board)  should  continue  to  do  duty  under  the  previously  existing 
laws,  and  that  from  the  time  of  such  meeting  they  "  shall  hold 
office  and  do  duty  under  the  provisions  of  the  act  hereby  en- 
acted, and  as  members  of  the  police  force  of  the  Metropolitan 
Police  District,  hereby  constituted." 

No  new  oath  of  office  or  other  formal  acceptance  of  the  new 
duties  is  required.  They  were  policemen  before,  and  with  the 
name  of  patrolmen — a  merely  fanciful  change — they  were  to 
be  policemen  still.  They  were,  under  existing  laws,  policemen 
for  the  city  of  New  York ;  under  the  new  act  they  were  to  be 
policemen  fur  the  city,  and,  nominally,  for  surrounding  terri- 
tory, although  practically  and  almost  exclusively  for  the  city. 
Their  executive  head,  instead  of  a  "  Chief,"  was  to  be  a  "  Gen- 
eral ;"  their  Captains  were  to  be  "  Inspectors  or  Captains,"  and 
their  Lieutenants  were  to  be  "  Sergeants."  But  all  the  leading 
powers,  and  duties,  and  organization,  were  substantially  the 
same.  In  other  words  the  new  system,  so  called,  was  a  modifi- 
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cation,  and  not  a  repeal  of  the  old  ;  and  the  "  persons  filling  the 
offices,"  as  the  act  expresses,  "  under  the  old  system,  were  com- 
pelled, under  their  new  name,  to  discharge,  as  before,  the  duties 
of  police." 

It  will  thus  be  seen  that  it  was  not  necessary  for  the  com- 
plainant to  aver  that  he  had  been  "duly  appointed,"  but  only  to 
allege,  as  he  does,  that  he  was  in  fact  a  "  patrolman  and  one  of 
the  police,"  or,  as  he  might  have  expressed  it,  using  the  lan- 
guage of  the  Legislature  in  the  same  section,  "  a  person  filling 
the  office"  at  the  date  of  the  new  law.  That  fact  being  estab- 
lished, the  act  itself,  as  we  have  seen,  declares  that  his  function 
shall  "  continue,"  and  that  he  "  shall  hold  office  and  do  duty" 
as  a  member  of  the  police  force  thereby  constituted — subject,  of 
course,  as  the  next  section  declares,  to  removal  in  the  manner 
prescribed,  should  he  not  possess,  or,  rather,  should  he  on  trial, 
after  due  notice,  be  found  not  to  possess,  the  required  qualifica- 
tions. And  the  same  section  also  shows,  that  it  was  no  more 
necessary  for  the  complainant  (I  use  the  term  as  more  convenient 
than  relator)  to  aver  in  the  first  instance  that  he  had  been  "  il- 
legally removed,"  than  it  was  that  he  had  been  filling  the  office, 
and  that  he  had  been  ejected — the  legality  of  the  one  and  the 
illegality  of  the  other,  until  controverted,  are  to  be  presumed. 
The  thirty-third  section  declares  that  any  member  of  the  old  po- 
lice not  possessed  of  the  prescribed  qualifications  shall  be  re- 
moved;  which  implies  that  no  member  on  that  ground  shall  be 
treated  as  out,  until  put  out  by  the  board ;  and  he  must  be  put 
out,  says  the  act,  in  the  manner  prescribed.  "  No  person  shall 
be  removed  except  upon  written  charges  preferred  against  him 
by  the  Board  of  Police,  and  after  an  opportunity  shall  have 
been  afforded  him  of  being  heard  in  his  defence." 

It  would  seem,  from  these  considerations,  to  follow  that 
several  of  the  allegations  in  the  writ  of  complaint  are  sur- 
plusage. If  the  commissioners  intended  to  dispute  the  legality 
of  the  complainant's  original  appointment,  it  was  for  them  to 
point  out  the  alleged  defect,  and  to  set  it  up  by  way  of  affirma- 
tive defence  on  their  part.  So,  also,  if  they  intended  to  rely  on 
any  supposed  disqualification,  they  should  have  averred  in  like 
manner  a  removal  on  written  charges  and  due  notice,  giving  the 
particulars,  sufficiently,  at  least,  to  show  jurisdiction.  For  the 
old  policemen  it  was  enough  to  aver  that  they  were  actually 
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filling  the  office  at  the  date  of  the  new  law,  and  that  the  new 
law,  by  its  terms,  without  any  new  oath,  continued  them  in 
office ;  whereas  the  new  commissioners,  by  their  acts,  without 
removing  them,  had  treated  them  as  if  they  were  out  of  office, 
by  refusing  to  pay  the  salaries  to  which  by  law  they  were  en- 
titled. All  the  rest  was  matter  of  defence,  to  be  averred  and 
proved  by  the  board. 

With  this  preliminary  statement  I  shall  now  proceed  to  ex- 
amine the  answer  or  return  of  the  commissioners,  which  the 
complainant's  counsel,  on  various  grounds  assigned  by  them, 
have  asked  the  court  to  quash  or  set  aside. 

[The  opinion  here  recited  the  return,  which  is  fully  given 
above.] 

This  return,  as  will  readily  be  seen,  admits,  by  implication, 
that  Beaty  was  a  policeman  de  facto.  He  was,  therefore,  "  con- 
tinued" in  office  by  force  of  the  new  law.  Whether  duly  ap- 
pointed by  the  old  board,  would  seem  to  be  a  matter  of  no  con- 
sequence. He  was  recognized  by  it  and  paid  as  a  policeman ; 
which  is  the  whole  meaning  of  the  terms  "  the  police  in  the  city 
of  New  York,  officers  and  patrolmen,  shall  continue  to  do  duty." 
"The  police  in  the  city,"  is  an  expression  synonymous  with  that 
of  "  persons  filling  the  office  of  policemen."  And  filling  an 
office  means,  whether  dejure  or  not,  filling  the  office  de  facto — 
that  is,  acting  and  being  recognized,  and  being  paid,  without 
objection,  as  such  by  those  who  are  not  to  be  acted  upon,  and 
by  those  who  have  the  power  to  control. 

If  this  view  be  correct,  the  first  plea  or  branch  of  the  return 
tenders  an  immaterial  issue. 

As  to  the  2d,  3d,  and  4th  pleas,  they  amount  in  substance  to 
one  and  the  same  thing — they  allege  a  withdrawal  from,  and  an 
unequivocal  refusal  to  act  under,  the  police  establishment  as 
newly  organized  ;  in  other  words,  that  although  for  an  instant 
continued  in  by  the  will  of  the  Legislature,  the  complainant  went 
out  immediately,  as  he  had  a  right  to  do,  by  his  own  will. 

This  plea,  when  tested  by  evidence,  will  probably  be  found  to 
rest  on  some  verbal  nicety ;  still,  on  its  face,  I  see  no  ground  for 
striking  it  out.  If  Beaty,  on  the  passage  of  the  obnoxious  law- 
obnoxious  to  him — saw  fit,  by  any  sufficiently  significant  and  un- 
equivocal act,  to  resign  the  office  in  which  the  Legislature  pro- 
posed to  continue  him,  it  was  clearly  competent  to  him  to  do 
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so.  It  will  hardly  be  contended,  under  our  free  institutions, 
that  the  Legislature  can  compel  a  man  to  be  a  policeman 
against  his  consent ;  or  at  least  that  any  such  legislative  in- 
tention shall  be  presumed,  unless  most  unequivocally  ex- 
pressed. And  if  the  complainant  regularly  resigned  (a  very 
improbable  supposition),  he  of  course  cannot  be  restored  by 
mandamus — he  must,  in  that  case,  be  reappointed  by  the  com- 
missioners, and  not  by  the  court.  The  judiciary,  it  is  needless 
to  say  (whether  by  mandamus  or  otherwise),  have  no  appoint- 
ing power. 

The  5th,  6th,  and  7th  pleas  are  mere  surplusage.  Neglect, 
disobedience,  resistance,  as  substantive  matters,  are  grounds  for 
removal.  If  proved  on  written  charges  and  due  notice,  they 
would  warrant  a  sentence  by  the  commissioners.  But  till  then, 
the  officer  would  not  be  out  of  office.  As  mere  matters  of 
evidence,  although  not  conclusive,  they  may  tend  to  show  a 
refusal,  resignation,  or  withdrawal,  and  in  that  way,  support  the 
three  previous  pleas ;  but  mere  evidence  needs  not  to  be  and 
should  not  be  pleaded.  It  has  a  tendency,  besides,  when  so  in- 
troduced, to  confuse  a  case,  and  should,  for  that  reason,  be 
stricken  out. 

As  to  the  8th  and  9th  pleas,  they  are  substantially  one,  to 
wit. :  that  another  person  has  been  duly  appointed  and  actually 
fills  the  relator's  place. 

If  the  relator  regularly  resigned  or  was  dismissed  (two  issues 
already  made),  this  averment,  as  we  have  seen,  would  be  imma- 
terial. If  he  did  not  resign  and  was  not  removed,  then  his 
place  was  not  vacant,  and  no  other  could  be  appointed  in  his 
stead.  Two  bodies,  whether  in  political  or  natural  philosophy, 
cannot  occupy  the  same  space  at  the  same  time.  Besides,  how 
could  another  person  have  been  appointed  "in  the  place  and 
stead"  of  the  relator,  if  the  relator  at  the  time,  had  no  stead  or 
place  which  he  himself  did  or  could  occupy? 

These  pleas,  however,  proceed  upon  the  assumption  that 
where  an  officer  has  been  unlawfully  turned  out  by  the  com- 
mission, he  cannot  be  restored  on  mandamus  by  the  court,  if 
another,  although  unlawfully,  has  been  put,  or,  rather,  has  been 
attempted  to  be  put,  in  his  place.  In  unitary  offices,  to  be  filled 
by  a  single  individual,  such,  for  instance,  as  the  city  inspector, 
that  may  be  the  rule.  A  quo  warranto,  directed  to  the  incum- 
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bent  himself,  would  seem  in  such  a  case  to  be  the  appropriate 
remedy.  But  the  word  police  is  a  noun  of  multitude.  It  im- 
plies in  this  city  more  than  a  thousand  men.  Against  which 
one,  which  in  particular,  of  this  quasi  army,  is  the  writ  of  quo 
warranto,  if  issued,  to  be  directed  ?  And  which  one  in  partic- 
ular of  this  numerous  force,  can  be  said  "  to  hold  in  the  place 
and  stead  of  Thomas  Beaty  ?"  "When  the  force  became  full,  up 
to  the  highest  number  allowed  by  law,  including  the  members 
of  the  old  police,  who  were  continued  by  operation  of  the 
statute,  all  subsequent  appointments,  unless  preceded  by  corre- 
sponding resignations  or  removals,  were,  of  course,  unauthorized 
and  void.  Such,  at  least,  would  seem  to  be  the  necessary  legal 
conclusion.  An  appointment,  therefore,  of  that  character,  in 
favor  of  a  third  person,  being  a  nullity,  would  be  no  answer  to 
a  mandamus  in  favor  of  the  rightful  claimant.  It  neither  filled 
Beaty's  place  nor  the  place  of  any  other  legally  "  continued" 
policeman.  Beaty  remained  still  in,  although  not  recognized 
by  his  superiors.  And  if  the  place  was  "  full,"  it  was  full  of 
Beaty,  and  of  Beaty  alone.  So  that  the  mandamus  applied 
for,  although  in  terms  to  restore  him  to  the  office,  was  really 
to  restore  him  only  to  recognition  and  pay.  What  disposi- 
tion, in  that  view  of  the  matter,  shall  be  made  of  the  supernu- 
meraries, it  will  be  for  the  commissioners  and  Legislature  to 
determine. 

As  to  the  10th  and  llth  pleas,  it  is  sufficient  answer  to  the 
objection  raised,  that  no  arrears  of  pay  are  at  present  asked. 
When  future  instalments,  if  ever,  become  due  to  the  relator, 
and  he  demands  them  of  the  treasurer  of  the  board,  it  will  be 
time  enough  for  them  to  plead  that  they  have  no  funds,  and 
that  the  Legislature  have  made  no  appropriation,  or  that  a 
discount  should  be  taken  from  the  legal  pay  to  the  extent  of 
the  emoluments  received  from  another  source.  So  far  as  en- 
tering into  other  employments  is  urged  for  any  other  purpose, 
it  is  mere  evidence  tending,  unexplained,  to  make  out  a  case  of 
resignation,  and  as  evidence  is  unnecessary  and  inadmissible  in 
a  pleading. 

To  the  12th  plea,  if  true,  there  can  be  no  legal  objection.  An 
officer  de  facto,  as  well  as  an  officer  dejure,  may  be  tried,  and, 
on  conviction,  removed.-  Removal  does  not  imply  that  the  offi- 
cer was  lawfully  in,  or  even,  necessarily,  that  he  was  actually  in. 
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The  commissioners,  acting  as  they  are  presumed  to  do,  "  on  be- 
half of  the  public,"  might,  to  obviate  all  doubt,  remove,  I  con- 
ceive, in  a  merely  colorable  case,  without  committing  the  public 
to  any  implied  admission  that  the  person  removed  had  been  in. 
(See  Judge  STRONG'S  opinion  in  the  McCune  case.)  There  is  no 
inconsistency,  therefore,  in  this  plea.  It  is  a  legitimate  plea 
also  within  the  decision  in  McC line's  case.  Indeed,  Mr.  Justice 
Strong,  in  that  case,  decided  that  "  it  would  undoubtedly  be  a 
sufficient  objection  to  the  writ,  if  (meaning  without  any  actual 
removal  by  sentence)  it  appeared  clearly  that  there  had  been 
sufficient  cause  for  the  removal  of  the  relator."  The  court  would 
not  be  guilty  of  the  folly  of  commanding  the  board  to  put  the 
relator  into  office,  if,  beyond  dispute,  on  the  facts  existing,  he 
must  necessarily  and  properly  be  turned  out  of  it  the  next  min- 
ute, or,  at  least,  as  soon  as  heard. 

In  the  present  plea  the  defendants  not  only  set  forth,  if  true, 
a  clear  cause  for  removal,  but  removal  itself,  after  a  regular  trial. 
They  allege  that  written  charges  were  duly  preferred  of  disobe- 
dience of  superiors,  that  due  notice  was  given,  and  that  a  due 
order  of  dismissal  after  trial  was  entered  ;  and  although  the 
probabilities  may  be,  that  the  notice  given,  in  point  of  fact  or 
law,  was  not  sufficient,  and  that  the  order,  on  that  ground,  as 
decided  in  Gorman's  case,  was  a  nullity,  yet  for  the  purposes 
of  the  present  motion,  and  until  a  regular  trial  can  be  had,  the 
law  requires  me  to  assume  the  truth  of  the  averment  that  due 
notice  was  given,  there  being,  as  yet,  no  allegation  or  proof  of  its 
falsity. 

At  the  same  time,  without  expressing  any  opinion  on  the  fact, 
I  may  be  permitted  to  say  that  nothing  is  to  be  ultimately  gained 
on  either  side  by  the  litigation  of  a  fictitious  case,  or  by  interloc- 
utory triumphs  on  mere  questions  of  form.  In  the  language  of 
the  printed  points  submitted  by  defendants'  counsel,  "  This  is  a 
controversy  which  ought  not  to  be  made  dependent  for  its  deter- 
mination upon  any  technical  considerations  whatever."  It  is 
sufficiently  embarrassed  by  intrinsic  difficulties,  and  by  what  I 
conceive  to  be  contradictory  decisions,  without  superadding 
mere  questions  of  form.  I  say  contradictory  decisions,  because, 
in  the  first  case  discussed  in  the  Court  of  Appeals,  and  in  which 
the  constitutionality  of  the  new  Police  Act  was  settled  (15  N.  Y. 
R.,  532),  it  was  held  by  a  majority  of  the  judges  that  the  police 
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contemplated  by  that  act,  even  as  to  the  old  police  force,  was  a 
creation  of  new  offices,  and  came  within  the  provision  declaring 
that  "  all  officers  whose  offices  may  be  hereafter  created  by  law 
(that  is,  after  1846),  shall  be  elected  by  the  people,  or  appointed 
as  the  legislature  may  direct"  In  other  words,  by  the  State, 
instead  of  the  local  authorities — whether  legislative  or  executive 
— and  that  as  to  the  old  police  force,  the  act  was  at  one  and  the 
same  time  a  "  direction"  that  they  should  be  appointed  to  the 
newly-created  office  of  "  patrolmen"  by  the  Senate  and  Assembly, 
and  a  fulfilment  of  that  direction  by  a  simultaneous  appointment 
as  directed,  in  gross  of  the  whole  of  the  old  force,  under  the  gen- 
eral description  of  "  the  police  in  the  city  of  New  York"  then 
doing  duty,  instead  of  a  special  designation  of  each  individual 
man  by  name.  Whereas  by  the  subsequent  decision,  made  two 
years  afterwards  in  the  McCune  case,*  by  another  majority  of 
the  same  tribunal — four  of  the  former  judges  having  in  the  in- 
terim gone  out  and  four  others  been  "  selected"  in  their  place — 
it  was  held  out  that  the  office  of  patrolmen  under  the  new  act, 
so  far  as  the  old  force  was  concerned,  was  not  a  new  office,  and 
did  not  require  a  new  appointment  or  a  new  oath  or  acceptance  ; 
in  other  words,  to  use  the  language  of  one  of  the  majority,  it 
was,  "in  terms,  a  mere  continuance  in  office,"  in  an  office  exist- 
ing before  the  adoption  of  the  constitution,  and  not  newly  created 
by  subsequent  enactment.  "  The  officers  designated  were  to  con- 
tinue to  do  the  same  duties  as  before,  and  to  hold,  in  effect,  the 
same  office,  but  under  a  different  title."  Now,  as  the  legislature 
had  no  power  to  alter  the  mode  of  appointment  to  an  existing 
office,  the  principles  of  the  second  decision,  if  applied  to  the 
facts  involved  in  the  first,  must,  it  will  be  seen,  necessarily  have 
resulted  in  a  determination  adverse  instead  of  favorable  to  the 
constitutionality  of  the  new  law.  We  have  thus  two  adjudica- 
tions for  our  guidance,  of  equal  authority,  giving,  on  the  point 
Involved,  directly  opposite  interpretations  to  the  statute  whose 
provisions  we  are  to  apply.  According  to  the  one,  the  office  of 
patrolmen  under  the  new  act,  "  being  a  newly-created  office,  and 
other  than  a  county,  town,  city,  or  village  office"  (Judge  DKNIO, 
at  p.  556),  it  would  only  be  necessary,  in  answer  to  the  writ  of 
mandamus,  to  show,  which  could  be  done  by  very  slight  circum- 

*  Peoole  o7i  rel.  McCune  a.  Metropolitan  Police,  19  N.  Y.  (6  E.  P.  SmitK)  R. 
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stances,  an  omission  or  non-acceptance  of  the  tendered  appoint- 
ment. According  to  the  other,  being  an  old  office,  in  which  the 
incumbent  was  continued  "  with  substantially  the  same  duties," 
under  "  a  mere  change  of  name"  (Justice  STKOXG),  "  no  personal 
acceptance  was  necessary,"  and  consequently  to  deprive  the  in- 
cumbent of  his  existing  rights  and  emoluments,  either  an  une- 
quivocal resignation  by  positive  act  with  that  intent  must  be 
shown,  or  a  judicial  sentence  of  removal  after  a  regular  trial  and 
conviction  according  to  law.  In  the  case  of  McCune,  the  at- 
tempt was  made  to  do  both ;  and  in  both  respects  the  attempt 
failed  of  success.  The  alleged  removal  of  "James  McCune" 
turned  out  to  be  a  sentence  pronounced  by  the  commissioners 
against  "  James  M.  Line  ;"  and  thus,  as  Judge  STRONG  expresses 
it,  with  "  no  judgment  against  him,  he  had  been  actually  ejected 
from  office."  And  as  to  the  alleged  resignation,  the  commis- 
sioners, instead  of  showing  any  acts  or  expressions  of  McCune 
with  that  intent,  proved  the  most  unequivocal  determination 
on  his  part  (evinced  as  well  by  acts  as  words)  to  hold  on  to  the 
old  office,  although  under  the  advice  of  his  old  superiors  he  de- 
clined, like  many  others,  to  recognize  its  newly  appointed,  and 
very  nearly,  as  the  opinions  show,  unconstitutionally  appointed 
chiefs. 

With  these  views  of  the  difficulties  of  the  wThole  subject,  I 
deem  it  not  out  of  place  to  suggest,  as  I  have  already  done  on 
former  occasions,  that  instead  of  six  hundred  actions,  or  quasi 
actions,  with  all  their  forms  and  technicalities,  "the  parties  to 
the  questions  in  difference,"  as  the  Code  expressly  and  wisely 
permits,  should  "agree  upon  a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  present  a  submission  of 
the  same  in  court,  to  be  heard  and  determined  at  a  general 
term,  and  judgment  rendered  thereon  as  if  an  action  were  de- 
pending." 

Should  this  suggestion  not  be  adopted,  an  order  will  be  en- 
tered, in  the  single  proceeding  now  under  review,  quashing  the 
return  to  the  writ  of  mandamus,  so  far  as  it  conflicts  with  the 
views  above  expressed,  with  liberty  to  the  defendants  to  amend 
in  live  days  after  notice,  and  to  the  plaintiffs  to  reply  or  demur 
in  five  days  thereafter. 

II.  November,  1859. — In  pursuance  of  this  decision  an  order 
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was  entered,  from  which  the  Board  of  Police  now  appealed  to 
the  general  term.* 

William  Curtis  Noyes,  William  M.  Evarts,  David  Dudley 
Field,  and  JBrown,  Hall  &  Vanderpoel,  for  the  appellants. — 
I.  The  order  is  erroneous,  because  it  departs  altogether  from  the 
motion,  and  the  notice  of  motion.  The  application  was  for  a 
peremptory  mandamus,  which  the  court  decided  against.  There 
the  matter  should  have  dropped.  To  proceed,  and  give  the  re- 
lator  something  for  which  he  had  not  applied,  and  of  which  no 
notice  had  been  given  to  the  defendants,  was  error. 

II.  The  order  was  erroneous,  also,  for  the  reason  that  the  re- 
lator's  motion  being  denied,  judgment  should  have  been  there- 
upon given  against  him.     The  motion  for  a  peremptory  manda- 
mus, notwithstanding  the  return,  is  of  the  nature  of  a  demurrer 
to  the  return ;  and  a  decision  against  the  relator  is  a  dismissal 
of  his  application. 

III.  If,  however,  the  motion  were  to  be  regarded  as  a  motion 
to  strike  out,  the  order  was  erroneous,  for  the  reason,  that  even 
if  the  defences  considered  by  this  court  bad,  and  stricken  out, 
•were  not  good  defences,  the  defendant  ought  to  be  allowed  to 
retain  them  upon  the  review,  that  they  may  present  the  question 
of  their  sufficiency  to  the  appellate  court. 

IV.  The  defences  stricken  out  were,  however,  all   of  them 
good  defences.     The  first  defence  is  good,  because  a  policeman 
de  facto  and  not  dejure,  has  no  right  to  a  mandamus.     The  fifth 
defence  is  good,  because  a  neglect  and  refusal  to  perform  any  of 


°  The  form  of  the  order  as  settled  was  as  follows  : 

"  A  return  having  been  made  to  the  alternative  mandamus  issued  in  this  case, 
and  the  relator  having  presented  seven  written  objections  to  said  return,  and  the 
same  having  been  argued  by  the  counsel  for  the  respective  parties,  and  due  delib- 
eration having  been  thereupon  had,  and  it  appearing  to  the  court  that  the  said 
objections  are  in  several  particulars  well  founded, 

"Ordered,  that  the  first,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  and  elev- 
enth articles  or  branches  of  the  said  return  be  stricken  out,  or  quashed  ;  and  no 
amendment  consequent  upon  such  alterations  being  suggested  by  the  respond- 
ents, and  the  usual  time  for  the  relator  to  reply  or  demur  having  expired,  it  is 
further  ordered,  that  such  time  be  extended  till  the  expiration  of  five  days  from 
the  date  of  this  order,  with  liberty  to  either  party,  on  two  days'  notice,  in  case  no 
plea  or  demurrer  to  the  return  so  modified  shall  be  interposed,  to  notice  the  mat- 
ter for  a  hearing  as  a  non-enumerated  motion,  to  be  heard  and  disposed  of  on  the 
return  as  modified  by  this  order." 
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the  duties  of  a  policeman,  is  a  good  reason  for  not  retaining 
him.  This  the  Court  of  Appeals  held  in  McCune's  case.  The 
same  may  be  said  of  the  sixth  and  seventh  defences.  The 
eighth  defence  is  good,  because  the  appointment  of  a  person  in 
the  relator's  place,  gives  that  person  a  right  to  litigate  the  re- 
lator's title;  and  the  proceeding  by  mandamus  is  inappropriate. 
The  ninth  defence  is  good,  for  a  like  reason  as  the  eighth.  The 
tenth  defence  is  good,  because  this  is  a  mandamus  as  well  for 
the  pay  as  for  the  office.  The  eleventh  defence  is  good,  because 
the  relator's  engagement  in  other  and  inconsistent  employment 
would  disqualify  him  from  holding,  at  the  same  time,  an  office 
in  the  police.  He  cannot  have  at  the  same  time  two  incon- 
sistent employments ;  and  holding  one  is  an  abandonment  of 
the  other. 

V.  As  the  case  was  presented  upon  the  motion,  no  question 
could  arise  respecting  the  different  defences,  whether  they  are 
consistent  with  each  other  or  not ;  because  the  motion  for  a 
peremptory  writ  admits  the  truth  of  the  facts  alleged  in  the  de- 
fences ;  and  if  any  one  of  them  constituted  a  good  answer  to 
the  mandamus,  the  motion  must  be  denied.     But  if  otherwise, 
yet  the  writ  itself  was  fatally  defective,  and  its  defects  can  be 
objected  to,  after  a  return,  and  at  any  time  before  judgment. 
(The  People  a.  Ransom,  2  Comst.,  490  ;  Keen  a.  Low,  25  Eng. 
L.  (&  E.,  13  ;  East  7?.,  89  ;  Tapping  on  Mandamus,  309.) 

VI.  But  if  the  writ  had  been  free  of  all  defects,  the  relator'a 
motion,  which  is  for  a  peremptory  mandamus,  notwithstanding 
the  return,  could  not  prevail,   for  many  reasons ;  the  first  of 
which  is,  that  none  of  the  objections  stated  in  the  written  no- 
tice served  by  the  relator,  can  be  taken  on  a  motion  for  a  per- 
emptory writ.     They  could  only  be  taken  on  a  motion  to  strike 
out  or  quash.     (Crary  Spec.  Pro.,  295  ;  2  BurriWs  Pr.,  179  ; 
Commercial  Bank  a.  Canal  Commissioners,  10  Wend.,  25  ;  The 
People  ex  rel.  Snow  a.  Caynga  C.  P.,  10  Ib.,  632 ;  Domina 
Reg.  a.  The  Mayor,  &c.,  of  Derby,  2  Salk.  R.,  436  ;  Wright  a. 
Fawcett,  4  Burr's  E.,  2041  ;  The  King  a.  The  Mayor,  &c.,  of 
Cambridge,  2  Term  /£.,  456  ;  The  King  a.  The  Mayor  of  York, 
5  Ib.,  66  ;  The  King  a.  The  Archbishop  of  York,'  6  76.,  493 ; 
The  People  ex  rel.  Atkins  and  another  a.  Van  Leuven,  8  How. 
Pr.  R.,  358;  The  People  ex  rd.  Argyle,  &c.,  Plank  Road 
Company  a.  The  Commissioners  of  Highways,  &c.,  of  Fort  Ed- 
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ward,  11  Ib.,  89.)  The  motion  for  a  peremptory  writ,  in  the 
present  stage  of  the  proceedings,  is  in  the  nature  of  a  demurrer 
ore  tenus  to  the  return,  and  admits  its  truth.  (The  People  ex  rel. 
Bentley  a.  The  Commissioners  of  Highways  of  Hudson,  &c., 
7  Wend.,  474:.)  A  special  demurrer  is  never  allowed  in  manda- 
mus. (The  People  ex  rel.  Musgrove  a.  Is".  Y.  C.  P.,  9  Wend.) 
429.)  And  a  general  demurrer  would  not  lie  for  inconsistency 
between  different  defences. 

VII.  The  motion  for  a  peremptory  writ  cannot  be  made  'till 
after  the  relator  has  had  the  time  to  plead  or  demur,  given  by 
rule  51  of  the  court.     The  notice  of  hearing  at  a  special  term 
could  not  be  given  till  this  time  had  elapsed. 

VIII.  The  defendants  have,  by  law,  a  right  to  set  up  as  many 
defences  as  they  suppose  to  exist.     (2  Rev.  Stats.,  352,  §§4,  9 ; 
The  People  a.  Jones,  18  Wend.,  601.)     Mandamus  is  an  action. 
(The  People  ex  rel.  Bendon  a.  The  County  Judge  of  Rensselaer, 
13  How.  Pr.  R.,  399.)   The  only  qualification  to  this  is  the  right 
of  the  relator  to  move  that  the  defendants  be  put  to  their  elec- 
tion, when  there  is  a  real  incompatibility  between  the  defences. 
(Murray  a.  Smith,  \  Jolinsorfs  cases,  105;  Doyle  #.  Moulton,  Ib., 
246  ;  Le  Conte  a.  Pendleton,    Colemaris  cases,  77 ;  Doyle  a. 
Moulton,  Ib.,  91 ;  2  Johns.,  437  ;  4  Burr,  2041  ;  Tapping  on 
Mand.,  8,  note  Y.,  309,  352,  and  7  ;  10  Wend.,  30,  32  ;  Tapping 
on  Mand.,  349.)     The  return  should   not   omit  any  of  the  de- 
fences.    The  ancient  strictness  is  not  required.     The  courts  are 
very  much  disinclined  even  to  quash  for  inconsistency.    (See  the 
cases — The  King  a.  The  Mayor  of  Cambridge,  2  Term  R.,  461 ; 
The  King  a.  The  Mayor,  &c.,  of  York,  5  Ib..  70 ;  The  King  a. 
The  Archbishop  of  York,  6  Ib.,  495  ;  Rex  a.  The  Churchwardens 
of  Taunton,  &c.,    Cowp.  R.,  413;  Wright  a.  Fawcett,  Burr, 
2041  ;  The  King  a.  The  Mayor  of  London,  9  B.  &  C.  R.,  1 ; 
The  King  a.  Nockolds,  10  A.  &  E.,  248.) 

IX.  The  several  defences  set  up  by  the  return  are  not  incon- 
sistent.    There  can  be  no  inconsistency  where  all  the  alleged 
facts  can  be  true.     That  is  the  case  here  ;  every  allegation  of  a 
fact  may,  by  possibility,  be  proved.     There  is,  therefore,  no 
contradiction  in  terms  or  in  substance. 

Gilbert  Dean,  John  McJZeon,  and  John  C.  Devereux,  for  the 
respondent. 
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BY  THE  COURT.* — ROOSEVELT,  J. — Considering  that  the  ques- 
tion, whether  an  acting  municipal  policeman  not  duly  ap- 
pointed under  the  old  law  was,  nevertheless,  continued  under 
the  new  law,  until  removed  by  the  commissioners  as  contended 
by  the  relator,  is  not  entirely  free  from  difficulty,  the  court  are 
of  opinion  that  the  first  clause  of  the  return  to  the  alternative 
mandamus  should  be  allowed  to  stand,  subject  to  replication  or 
demurrer,  as  the  relator  may  be  advised. 

As  to  the  eleventh  clause,  which  alleges  that  the  relator,  since 
the  passage  of  the  Metropolitan  Act,  entered  into  other  em- 
ployment inconsistent  with  his  duties  as  a  policeman,  and  re- 
ceived large  compensation  therefrom,  the  court  are  of  opinion 
that  that  also,  for  the  like  reason,  should  be  allowed  to  stand. 

In  these  two  particulars,  therefore,  the  order  appealed  from 
will  be  modified,  and,  in  other  respects,  affirmed,  without  costs. 


0 

VAN  ALEN  a.  FELTZ. 

Supreme  Court,  Third  District;  General  Term,  May,  1859. 
LIMITATION  OF  AcTiONS.f — CAUSE  OF  ACTION. 

Under  section  73  of  the  Code,  excepting  from  the  provision  requiring  a  new 
promise  to  be  in  writing,  cases  "where  the  right  of  action  had  already  ac- 
crued ;"  the  new  promise,  not  the  original  contract,  is  to  be  deemed  the  cause 
of  action. 

The  conflicting  cases  on  the  construction  of  sections  73  and  110  reviewed. 

Appeal  from  a  judgment. 

The  cause  was  tried  at  the  Columbia  circuit  in  September, 
1857,  before  Justice  Deadatus  Wright,  without  a  jury,  who, 

*  Present,  ROOSEVELT,  P.  J.,  CLERKE  and  SUTHERLAND,  JJ. 

f  DELAVAN  a.  FLORENCE  (N~.  Y.  Common  Pleas;  Special  Term,  April,  1858). — This 
case  came  up  on  a  motion  for  leave  to  issue  execution. 

BRADY,  J. — The  plaintiff  obtained  a  judgment  in  the  Marine  Court  on  the  27th 
day  of  January,  18-19,  and  on  the  23d  of  May,  1857,  filed  a  transcript  thereof  in 
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after  consideration,  gave  judgment  for  the  defendant,  from  which 
judgment  this  appeal  was  taken  by  the  plaintiff.  The  question 
arose  upon  the  statute  of  limitations.  The  Messrs.  Bulkley  (at- 
torneys and  counsellors  at  law),  on  the  18th  of  April,  1846,  re- 
covered a  judgment  against  the  defendant  before  a  justice  of 
the  peace  for  $101.15,  and  also  another  judgment  for  $76.15 ; 
and  on  the  31st  day  of  March,  1856,  assigned  them  to  the 
plaintiff  in  this  action,  who  commenced  this  suit  for  the  recovery 

the  office  of  the  Clerk  of  the  City  and  County  of  New  York,  under  section  68  of 
the  Code  of  Procedure.  The  plaintiff  now  asks  leave  of  this  court  to  issue  execu- 
tion upon  the  judgment,  to  which  the  defendants  object,  on  the  ground  that  the 
transcript  not  having  been  filed  within  six  years  from  the  time  the  judgment  was 
rendered,  the  judgment  had  no  vitality,  the  transcript  was  a  nullity,  and  no  ac- 
tion could  be  brought  upon  it.  The  Revised  Statutes  (vol.  ii.,  2d  ed.,  295,  §  18, 
subd.  2),  provide  that  all  actions  upon  judgments  rendered  in  any  court  not  being 
a  court  of  record,  shall  be  commenced  within  six  years  next  after  the  cause  of  ac- 
tion accrued,  and  not  after  ;  and  the  Supreme  Court,  in  Lester  a.  Redmond,  held 
that  although  the  Marine  Court  was  a  court  of  record  for  certain  purposes,  it  could 
not  act  as  such,  as  between  party  arid  party,  and  that  the  statute  of  limitations 
mentioned  was  a  good  defence  to  an  action  on  one  of  its  judgments.  The  Code  of 
1848  (§  66),  repealed  that  provision  of  the  statute,  supra,  but  provided  that  such 
repeal  should  not  extend  to  actions  already  commenced,  or  to  cases  where  the 
right  of  action  had  already  accrued,  and  that  the  statutes  then  in  force  should  be 
applicable  to  such  cases,  according  to  the  subject  of  the  action,  and  without  regard 
to  the  form.  I  am  not  advised  by  the  moving  papers  when  the  action  was  com- 
menced, or  when  the  cause  of  action  accrued,  and  although  that  fact  appearing, 
the  disposition  of  the  objection  raised  would  be  comparatively  easy,  it  can  be  dis- 
posed of  without  reference  thereto.  I  think  it  quite  clear  that  the  plaintiff  is  en- 
titled to  his  execution,  if  the  cause  of  action  accrued  after  the  Code  of  1848  was 
passed  ;  because  the  excepting  clause  of  the  statute  of  limitations  then  enacted, 
applies  only  to  causes  of  action  which  accrued  prior  to  the  time  that  act  took  effect. 

The  67th  section  of  that  statute  provided,  that  the  civil  actions  embraced  iti  sec- 
tion 66  could  only  be  commenced  within  the  periods  prescribed  by  title  2,  of  part 
2,  of  that  act,  except  where,  in  special  cases,  a  different  limitation  was  prescribed 
by  statute. 

By  chapter  3  of  that  title,  sections  69  and  70,  it  is  prescribed  that  the  period  for 
the  commencement  of  actions  other  than  for  the  recovery  of  real  property,  and 
upon  a  judgment  or  decree  of  any  court  of  the  United  States,  or  of  any  State  or 
Territory  within  the  United  States,  should  be  within  twenty  years.  The  amended 
Code  of  1849,  passed  on  the  1 1th  of  April,  1849,  after  the  transcript  had  been  filed 
in  this  case  in  the  office  of  the  clerk  of  the  county,  repealed  all  the  provisions  of 
the  Revised  Statutes  entitled  "  Of  actions  and  times  of  commencing  them"  (§  73), 
excepting,  however,  as  before  in  the  Code  of  1848,  from  the  effect  of  such  repeal, 
actions  already  commenced  and  cases  where  the  right  of  action  had  already  ac- 
crued. No  change  was  made,  and  no  change  has  since  been  made,  of  the  period, 
however,  in  which  an  action  on  a  judgment  must  be  commenced.  The  provisions 
as  to  such  period  were  made,  by  the  Code  of  1848  (§  57),  applicable  to  justices' 
courts,  and  also  by  the  Code  of  1849  (§  04,  subd.  15).  Although  by  the  former 
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of  the  amount  due  thereon,  on  the  10th  day  of  July,  1856. 
Before  the  assignment  to  the  plaintiff,  and  before  the  statute  of 
limitations  had  run  against  the  judgments,  and  in  June,  1852, 
and  also  before  that  time,  the  defendant  verbally  promised  the 
plaintiffs  in  the  judgments,  who  were  then  the  owners  thereof, 
to  pay  them ;  and  the  question  was  whether  a  verbal  promise 
was  sufficient  to  take  the  case  out  of  the  statute  of  limitations. 

Geo.  W.  Bulkley,  for  the  appellant. 
Clark  B.  Cochran,  for  the  respondent. 

BY  THE  COURT.* — HOGEBOOM,  J. — By  section  110  of  the 
Code,  as  read  in  connection  with  section  73,  it  is  provided  that 
no  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  a  case  out  of  the 
operation  of  the  statute  of  limitations,  unless  the  same  be  con- 
tained in  some  writing  signed  by  the  party  to  be  charged  there- 
by ;  but  that  this  provision  shall  not  extend  to  actions  com- 
menced, or  to  cases  where  the  right  of  action  had  accrued  when 
the  Code  took  effect  (1848);  but  that  the  statutes  then  in  force 
should  be  applicable  to  such  cases,  according  to  the  subject  of 
the  action,  and  without  regard  to  the  form.  The  excepted  cases 
would  seem  to  be  pretty  clearly  specified  by  this  language — and 

section,  64,  it  was  provided  that  no  action  should  be  commenced  on  a  judgment 
rendered  by  a  justice  of  the  peace  within  two  years  after  its  rendition,  and  by  the 
latter  (§  71),  not  in  the  same  county  within  five  years  after  its  rendition. 

It  will  have  been  observed  that  the  cause  of  action  in  this  case  on  the  judgment 
of  the  Marine  Court,  had  not  accrued  at  the  time  the  act  of  1848  was  passed,  such 
judgment  having  been  obtained  on  the  12th  January,  1849,  and  that  by  that  act 
an  action  on  a  judgment  not  in  existence  when  it  was  passed  should,  by  its  pro- 
visions already  pointed  out,  be  commenced  within  twenty  years.  The  only  cause 
of  action,  in  this  case,  that  could  be  affected  by  the  act  of  1848,  was  that  upon 
which  judgment  was  obtained,  and  upon  which  the  action  must  have  been  com- 
menced within  the  time  limited  by  the  Revised  Statutes.  The  act  of  1849  had  a 
similar  effect  only,  and  could  have  no  application  to  actions  on  judgments  then 
in  existence,  and  perfected  after  the  passage  of  the  act  of  1848,  because  the  period 
then  limited  for  the  commencement  of  actions  thereon  was  twenty  years,  the  ex- 
cepting clause  providing,  in  express  terms,  that  "  the  statutes  now  in  force  shall 
be  applicable  to  the  subject  of  the  action,  and  without  regard  to  form." 

For  these  reasons,  I  think  the  motion  of  the  plaintiff  should  be  granted,  but 
without  costs,  the  question  not  being  free  from  difficulty. 

Ordered  accordingly. 

*  Present,  GOULD,  SUTHERLAND,  and  HOGEBOOM,  JJ. 
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yet  it  was  not  long  before  a  case  arose  calling  for  judicial  con- 
struction— and  it  arose  upon  the  proper  interpretation  to  be  put 
upon  the  following  language,  "  cases  where  the  right  of  action 
had  already  accrued  ;"  cases  where  the  statute  of  limitations  had 
already  attached,  were  in  one  sense  cases  where  the  right  of  ac- 
tion had  already — that  is,  therefore,  accrued.  But  no  difficulty 
arose  as  to  these,  because  they  were  put  at  rest  (unless  there  was 
some  new  promise  or  acknowledgment),  both  by  the  old  and  the 
new  statutes.  But  the  difficulty  arose  as  to  cases  :  1.  When  at 
the  time  the  Code  took  effect,  the  statute  of  limitations  had 
attached,  but  there  was  an  acknowledgment  or  promise  after- 
wards ;  and  2.  "When  at  the  time  the  Code  took  effect  the  limi- 
tation had  not  yet  attached,  but  would  have  attached  before  the 
action  was  commenced,  but  for  an  intervening  promise  or 
acknowledgment.  The  question  was,  whether,  in  these  two  latter 
cases,  the  promise  or  acknowledgment  must  be  in  writing  ;  that 
is,  whether  the  Code  operated  upon  it,  or  it  did  not.  As  to  the 
first  class  above  mentioned,  the  cases  of  Wadsworth  a.  Thomas 
(7  Barb.,  445),  and  Esselstyn  a.  Weeks  (2  Kern.,  635),  are  directly- 
applicable,  and  they  hold  that  in  such  cases  the  rule  of  the 
Code  governs,  and  that  the  promise  or  acknowledgment  must 
be  in  writing.  They  are  put  upon  the  ground,  that  when  the 
Code  took  effect,  the  statute  had  already  attached,  and  that  in 
no  just  sense  could  it  be  said  of  them  that  the  causes  of  action 
had  already  accrued  ;  that  the  effective  cause  of  action,  and  that 
upon  which  the  plaintiff  must  rely  for  a  recovery,  was  the  subse- 
quent promise  or  acknowledgment ;  and  hence,  that  such  cases 
did  not,  according  to  the  spirit,  and  scarcely  according  to  the 
letter  of  the  statute,  come  within  the  exception  before  named. 
But  in  the  other  class  of  cases,  where  the  statute  of  limitations 
had  not  attached,  and  of  course  where  there  was  an  existing 
cause  of  action  at  the  time  the  Code  took  effect,  there  is  more 
difficult}-.  They  present  unquestionably  cases  where  a  right  of 
action  had  already  accrued,  and  the  question  is,  whether  it  is 
the  right  of  action  to  which  the  exception  refers.  The  reason- 
ing of  the  cases  above  referred  to,  comprehends  this  latter  class 
of  actions;  for  it  is  contended,  and  with  much  apparent  reason, 
that  the  right  of  action  referred  to,  means  the  right  of  action 
which  '^prosecuted,  and  not  one,  which  although  existing  when 
the  Code  took  effect,  is  permitted  to  die,  or  become  extinguished 
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without  being  enforced.  And  it  is  claimed  that  the  Code  meant 
to  establish  one  uniform  rule  of  evidence  for  the  future ;  that 
is,  when  the  party  in  order  to  sustain  his  action  was  obliged  to 
rely  upon  a  promise  or  acknowledgment  made  since  the  Code, 
it  must  have  one  uniform  characteristic,  that  is,  it  must  be  in 
writing.  And  I  think  this  on  the  whole  the  sounder  construc- 
tion. Against  this  construction  it  is  urged,  with  some  plausi- 
bility, that  the  cause  of  action  prosecuted  is  in  all  cases  the 
original  cause  of  action,  and  that  the  subsequent  promise  or 
acknowledgment  is  only  used  to  sustain  or  continue  the  origi- 
nal cause  of  action.  This  view  is  supported  by  several  ad- 
judged cases.  But  after  all  we  cannot  but  see  that  it  is  the  new 
promise  or  acknowledgment  which  gives  vitality  to  the  cause  of 
action,  without  which  it  could  not  exist — and  that  it  forms  the 
substance  of  the  right  of  action  prosecuted.  And  we  ought, 
therefore,  I  think,  for  the  purpose  of  giving  a  construction  to 
this  section,  to  look  at  the  object  and  spirit  of  the  enactment, 
and  not  to  the  mere  letter  of  it.  It  may  be  technically  true 
that  the  right  of  action  had  accrued  when  the  Code  took  effect. 
But  the  meaning  of  the  Code  is,  I  think,  to  except  from  the 
operation  of  the  section  requiring  the  new  promise  or  acknowl- 
edgment to  be  in  writing,  only  those  cases  where  an  action  had 
been  already  commenced,  or  should  be  thereafter  commenced, 
upon  a  then  existing  and  effective  cause  of  action,  which  should 
of  itself,  and  without  the  aid  of  any  subsequent  promise  or 
acknowledgment,  be  sufficient  to  support  the  action. 

I  am  embarrassed,  however,  in  giving  effect  to  these  views  in 
the  present  case,  by  the  course  of  adjudication  which  has  been 
had  in  this  court  on  the  effect  of  this  statute.  The  decision  of 
the  Court  of  Appeals  in  Esselstyn  a.  Weeks  cannot  be  regarded 
as  controlling  authority  beyond  the  range  of  the  facts  involved 
in  that  case,  and  that  was  a  case  where  the  statute  of  limitations 
had  attached  prior  to  the  Code.  On  the  other  hand  there  are 
several  decisions  in  this  court  to  the  effect,  that  where  a  right  of 
action  had  already  accrued  at  the  time  the  Code  took  effect,  a 
subsequent  promise  or  acknowledgment  to  renew  or  continue 
the  same  need  not  be  in  writing.  (Gillespie  a.  Rosekraatz,  20 
£arb.,  35  ;  Glen  Cove  Mutual  Insurance  Company  a.  Harrold, 
20  11.,  298  ;  Winchell  a.  Bowman,  21  /£.,  448.)  The  cases 
also  in  this  court  are  numerous  to  the  effect,  that  where  a  de- 
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mand  is  barred  by  the  statute  of  limitations,  and  revived  by  a 
new  promise  or  acknowledgment,  the  right  of  action  is  founded 
upon  the  original  demand,  and  not  upon  the  new  promise  or 
acknowledgment,  the  latter  operating  only  to  remove  the  pre- 
sumption of  payment  arising  from  the  lapse  of  time.  (Soulden 
a.  Van  Rensselaer,  9  Wend.,  297;  McCrea  a.  Purwort,  16  lb., 
477 ;  "Watkins  a.  Stevens,  4  Barb.,  168  ;  Carshore  a.  Huyck, 
6  lb.,  583 ;  Philips  a.  Peters,  21  lb.,  358,  and  cases  there  cited  ; 
Winchell  a.  Bowman,  21  Barb.,  451.)  If  this  be  so,  it  can  be 
argued  with  great  force,  not  only  that  in  a  case  like  this,  the 
right  of  action  had  accrued  when  the  Code  took  effect,  but  was 
continued  and  remained  a  subsisting  cause  of  action  at  the  time 
this  action  was  commenced,  and  that  the  only  effect  of  the  sub- 
sequent promise  or  acknowledgment  was  to  awake  the  original 
cause  of  action  theretofore  dormant,  but  not  dead.  I  have  ex- 
pressed my  doubts  whether  this  was  the  true  interpretation  of 
the  provisions  of  the  Code  already  referred  to,  but  should  be 
inclined  on  the  whole  to  yield  to  the  weight  of  authority,  and 
to  leave  it  to  the  Court  of  Appeals,  if  they  think  proper  to 
overrule  the  construction  which  this  court  seems  pretty  uniform- 
ly to  have  put  upon  this  statute,  were  I  not  satisfied  from  the 
opinion  of  this  court  in  "Wadsworth  a.  Thomas  (7  Barb.,  445), 
that  there  is  a  difference  of  opinion  in  this  court  on  the  subject, 
and  from  the  opinions  of  the  Court  of  Appeals  in  Esselstyn  a. 
"Weeks  (2  Kern.,  635),  that  they  would  ultimately  adopt  the 
view  of  the  statute  therein  expressed  as  the  authoritative  expo- 
sition of  the  law.  As  this  also  accords  with  our  own  construc- 
tion of  the  statute,  independent  of  authority,  and  will  probably 
save  expense  to  the  parties,  we  think  the  appropriate  disposi- 
tion to  be  made  of  this  case  is,  that  the  judgment  therein  should 
be  affirmed. 

SUTHERLAND,  J.,  and  GOULD,  J.,  concurred. 
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MUKDOCK  a.  EMPIE. 

Supreme  Court,  First  District ;  Special  Term,  October,  1859. 
JUDICIAL  SALE. — INADEQUACY  OF  PKICE. — RESALE. 

The  defendants  in  a  foreclosure  sale  having  been  induced  not  to  bid,  by  repre- 
sentations of  an  agent  that  he  was  authorized  by  the  purchaser  to  bid  for  him 
$15,000,  the  fair  value  of  the  property;  the  property  was  struck  off  to  the 
purchaser  for  $12,500. 

Held,  that  a  resale  should  be  ordered,  on  condition  that  the  defendants  should 
repay  to  the  purchaser  his  deposit,  his  disbursements,  including  auctioneer's  fees, 
and  pay  him  $100  for  any  expenses  in  examining  title,  and  give  a  bond  that 
$14,000  and  expenses  should  be  bid  at  the  resale. 

It  seems,  that  the  mere  fact  that  the  property  went  for  less  than  its  real  value, 
and  that  on  a  resale  it  will  bring  ten  per  cent,  additional,  is  not  ground  for  or- 
dering a  resale  in  any  cases  but  those  of  sales  by  order  of  a  surrogate. 

Form  of  a  bond  on  ordering  a  resale. 

Motion  for  a  resale. 

The  action  was  brought  to  foreclose  a  mortgage  on  real  prop- 
erty. The  decree  was  for  the  sum  of  $11,04:2.  There  was  a 
subsequent  mortgage  held  by  parties  who  were  made  defend- 
ants, upon  which  a  sum  a  little  exceeding  $3300  was  due.  At 
the  sale  the  premises  were  struck  off  for  $12,500,  to  one 
Rosenfeld. 

The  defendant,  Empie,  who  was  the  owner  of  the  equity  of 
redemption,  and  the  other  defendants,  the  subsequent  mortgagees, 
now  moved  to  set  aside  the  sale.  The  affidavits  showed  that  the 
property  was  worth  between  $15,000  and  $16,000 ;  that  one 
Lloyd,  who  had  been  acting  as  agent  for  the  defendant  Empie 
in  reference  to  the  property,  represented  to  the  defendants,  pre- 
viously to  the  sale,  that  he  was  authorized  by  Rosenfeld  to  bid 
$15,000  at  the  sale,  and  that  it  would  be  unnecessary  for  them 
to  attend  the  sale  on  that  account.  In  consequence  they  .did  not 
bid  at  the  sale,  and  the  property  was  struck  off  at  $12,500. 

J.  A.  Sherman  and  D.  McMahon,  for  the  motion. 
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Banks  &  Hurst,  for  the  plaintiff;  and  M.  Maday,  for  the 
purchaser,  opposed. 

INGKAIIAM,  J. — The  papers  in  this  case  show  that  the  property 
•was  sold  below  its  real  value,  and  that  on  a  resale  it  will  bring 
an  amount  equal  to  the  price  bid,  and  ten  per  cent,  thereon. 

If  this  sale  had  been  made  by  the  order  of  the  surrogate, 
those  facts  might  be  sufficient  to  authorize  the  court  to  order  a 
resale,  as  was  said  in  Kain  a.  Masterson  (16  N.  Y.  1?.,  176). 
That  rule,  however,  as  applied  to  surrogates,  is  not  sufficient  in 
mortgage  sales. 

The  statute  (2  Rev.  Stats.,  105,  §  35)  makes  it  the  duty  of  the 
surrogate  to  order  a  resale  in  such  a  case.  There  is  no  such 
statute  relating  to  sales  on  the  foreclosure  of  mortgages.  On 
such  sales  parties  interested  are  supposed  to  be  able  to  at- 
tend to  their  own  interests  at  the  sale,  and  do  not  require  the 
same  protection  that  should  be  extended  to  sales  of  property,  of 
the  estates  of  deceased  persons ;  something  more  is  necessary  in 
relation  to  the  sales  of  land  under  foreclosure.  (26  Wend.,  143.) 

I  am  not,  however,  satisfied  that  the  sale  was  conducted  in  a 
way  free  from  suspicion.  Lloyd  'admits  that  he  told  Mrs.  Empie 
that  he  thought  Rosenfeld  would  bid  $15,000.  He  does  not 
deny  what  is  stated  by  Empie,  that  he  wished  her  not  to  bid, 
and  he  could  take  care  of  her  interests  ;  and  the  subsequent 
proposition  by  which  Lloyd  was  authorized  to  sell  the  property 
immediately  at  $16,000,  does  not  furnish  any  additional  evidence 
of  good  faith  in  the  proceedings. 

"When,  in  addition  to  these  facts,  it  appears  that  the  result  of 
this  sale,  if  carried  out,  will  probably  involve  the  mortgagor  in 
the  loss  of  all  her  property,  and  leave  her  liable  for  a  large  de- 
ficiency on  the  second  mortgage,  I  am  of  the  opinion  that  justice 
will  be  promoted  by  ordering  a  resale  of  the  premises.  (King 
a.  Morris,  2  Abbotts'  Pr.  72.,  276  ;  2  II.,  294:.)  This,  however, 
can  only  be  done  on  the  following  conditions  : 

1.  The  purchaser  must  be  indemnified  against  loss.  For  this 
purpose,  in  addition  to  the  return  of  the  ten  per  cent,  paid  by 
him  on  the  sale,  he  must  be  paid  the  disbursements  made  by 
him,  including  the  auctioneer's  lees,  and  one  hundred  dollars  to 
satisfy  any  expenses  he  may  have  been  put  to  in  examining  the 
title,  &c. 
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2.  The  defendant  must  file  a  bond,  with  sureties  to  be  ap- 
proved by  a  judge,  that  at  least  $14,000,  and  the  expenses  of 
the  resale  shall  be  bid  by  a  bona  fide  bidder  at  the  next  sale. 

3.  Pay  the  costs  of  this  motion. 

If  these  terms  are  complied  with  in  six  days  from  service  of 
notice  of  this  decision,  the  motion  for  a  resale  is  granted,  other- 
wise the  same  is  denied.* 

°  The  form  of  the  bond,  as  approved  by  the  court,  was  as  follows  : 
NEW  YORK  SUPREME  COURT. 


William  Murdock 

a.  }• 

Eliza  A.  Empie  and  others.  I 

Know  all  men  by  these  presents,  that  we,  Eliza  A.  Empie  and  George  H.  Empie, 
her  husband,  and  are  held  and  firmly  bound  unto  William  C.  Mur- 

dock, of  the  city  of  Philadelphia,  in  the  Sum  of  three  thousand  dollars,  lawful 
money  of  the  United  States  of  America,  to  be  paid  to  the  said  obligee,  his  exec- 
utors, administrators,  and  assigns,  for  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  one  and  each  of  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals  ;  dated 
the  day  of  October,  one  thousand  eight  hundred  and  fifty-nine. 

Whereas  at  a  special  term  of  the  Supreme  Court,  of  the  State  of  New  York, 
held  at  the  City  Hall,  in  the  city  of  New  York,  on  the  day  of  October, 

A.  D.  1859,  an  order  was  duly  entered  in  the  above-entitled  cause,  setting  aside 
the  sale  of  the  premises  heretofore  had  under  the  decree  in  said  cause,  and  de- 
scribed in  the  complaint  in  this  action  ;  and  ordering  a  resale  of  the  same,  upon 
the  defendants  filing  a  bond  with  sureties  to  be  approved  by  a  judge  ;  that  at 
least  the  sum  of  fourteen  thousand  dollars,  and  the  expenses  of  a  resale,  shall  be 
bid  by  a  bona  fide  bidder  at  said  resale.  Now  the  condition  of  this  obligation 
is  such,  that  if  on  said  resale  there  shall  be  a  bona  fide  bid  of  fourteen  thousand 
dollars,  and  in  addition  thereto  of  a  sum  sufficient  to  pay  the  expense  of  said  re- 
sale, and  such  bidder  shall  then  and  there,  if  the  property  is  knocked  down  to 
him,  complete  his  bid  as  required  by  the  terms  of  said  resale,  then  this  obliga- 
tion to  be  void  ;  otherwise  to  be  and  remain  in  full  force  and  virtue. 


286  ABBOTTS'  PEACTICE  KEPOKTS. 

Phelan's  Case. 


PHELAN'S  CASE. 

New  York  Common  Pleas ;  At  Chambers,  November,  1859. 
HABEAS  CORPUS. — ENLISTMENT  OF  MINOR. — INSANITY. 

When  the  acts  of  a  party  are  sought  to  be  avoided  on  the  ground  of  mental  inca- 
pacity, the  burden  of  proof  rests  on  him  who  alleges  the  incapacity. 

The  enlistment  of  a  minor  above  the  age  of  eighteen,  pursuant  to  the  act  of  Con- 
gress of  1814,  is  valid  ;  and  the  recruit  cannot  be  discharged  therefrom  on  ha- 
beas corpus,  on  the  ground  of  infancy. 

Matter  of  Carleton  (7  Cow.,  471)  overruled. 

Habeas  corpus. 

The  facts  are  stated  in  the  opinion. 

HILTON,  J. — This  matter  comes  before  me  upon  habeas 
corpus,  and  I  am  asked  to  remove  the  restraint  by  which  Phe- 
lan  is  held  as  a  soldier  in  the  army  of  the  United  States,  by 
the  commandant  stationed  at  Governor's  Island,  upon  two 
grounds : 

First. — That  at  the  time  of  his  enlistment  he  was  not  of  sound 
mind,  and,  therefore,  was  incapable  of  contracting. 

Second. — That  he  is  a  minor,  under  the  age  of  21  years,  and 
was  not  enlisted  with  the  consent  of  his  parents  or  guardian. 

I.  When  the  acts  of  a  party  are  sought  to  be  avoided  on  the 
ground  of  mental  disability,  the  fact  must  be  established  by  the 
party  alleging  it;  because,  until  the  contrary  appears,  sanity 
must  be  presumed  (Jackson  a.  King,  4  Cow.,  207),  with  the 
qualification,  however,  upon  the  rule,  that  when  a  general  de- 
rangement of  the  mind  of  the  party  has  been  proven,  it  then  be- 
comes necessary  for  the  other  side  to  show  sanity  at  the  very 
time  that  the  act  was  performed  (Jackson  a.  Van  Dusen,  5 
Johns,  159). 

It  appears,  in  the  present  case,  that  about  two  years  ago  Phelan 
received  a  severe  cut  on  the  top  of  his  head  by  falling  against 
an  iron  bar,  and  ever  since  he  has  been  subject  to  occasional  fits 
of  derangement  or  imbecility  of  mind,  to  such  an  extent  as  to 
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render  him  incapable  of  comprehension  or  of  contracting  while 
under  this  influence.  But  in  opposition  to  the  affirmative  proof 
upon  this  subject,  the  evidence  of  the  army  surgeons,  who  exam- 
ined him  at  the  time  of  his  enlistment,  also  of  the  recruiting 
officers  and  soldiers  who  were  present  when  he  came  to  the  ren- 
dezvous, conclusively  establishes  that  he  was  perfectly  sane  at 
that  time,  and  that  since,  his  conduct  has  exhibited  no  indica- 
tions of  mental  derangement  or  imbecility  of  any  kind. 

II.  By  an  act  of  Congress  of  January  20,  1813  (2  Stats,  at 
Large,  792,  ch.  12,  §  5),  it  was  enacted  that  no  person  under  the 
age  of  21  years  should  be  enlisted  by  any  officer,  or  be  held  in 
the  service  of  the  United  States,  without  the  consent  in  writing 
of  his  parent,  guardian,  or  master,  if  any  he  have,  first  had  and 
obtained.  (See  Dunlap's  Laws  U.  S.,  486.)  On  December  10, 
1814,  another  act  was  passed  upon  this  subject  (3  Stats,  at  Large, 
146,  ch.  10),  authorizing  the  recruiting  officers  to  enlist  any  free, 
effective,  able-bodied  man  between  the  ages  of  18  and  50,  and 
which  enlistment  it  was  declared  should  be  absolute  and  binding 
upon  all  persons  under  the  age  of  21  years  as  well  as  upon  per- 
sons of  full  age.  But  any  recruit  being  a  minor  over  the  age  of 
18  years,  was  not  to  be  restrained  for  four  days  after  his  enlist- 
ment, during  which  time  he  might  withdraw,  if  so  disposed ; 
and  by  so  much  of  the  act  of  1813  as  required  the  consent  in  wri- 
ting of  the  parent,  guardian,  or  master,  to  authorize  the  enlist- 
ment of  persons  under  the  age  of  21  years,  was  then  repealed. 
(See  also  Dunlap's  Laws  of  U.  S.,  519.) 

The  law  remained  thus  until  the  act  of  September  28,  1850 
(9  Stats,  at  Large,  507,  ch.  78,  §  5),  which  makes  it  the  duty  of 
the  Secretary  of  War  to  order  the  discharge  of  any  soldier  of  the 
army  of  the  United  States,  who,  at  the  time  of  his  enlistment, 
was  under  21  years  of  age,  upon  evidence  being  produced  to 
him  that  such  enlistment  was  without  the  consent  of  his  parents 
or  guardians.  (See  also  Dunlap's  Laws  U.  S.,  1263.) 

There  is  no  doubt,  that  in  this  State  a  contract  for  service 
made  by  an  infant  alone  cannot  be  enforced  against  him,  and 
although  it  is  not  absolutely  void,  yet  it  is  voidable  at  his  option. 
(2  Kent,  235 ;  Parsons  on  Cont.,  243 ;  McCoy  a.  Hoffman,  8 
Cow.,  84;  Whitemarsh  a.  Hall,  3  Denio,  375.)  But  as  the  Con- 
stitution of  the  United  States  (Art.  1,  §  8)  confers  upon  Congress 
the  power  to  raise  and  support  armies,  and  to  make  all  laws  ne- 
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cessary  and  proper  in  respect  thereto,  it  is  quite  clear  that  Con- 
gress may  declare  what  shall  constitute  a  valid  contract  of  enlist- 
ment, and  when  such  a  contract  is  made  in  the  form  and  manner 
prescribed,  State  courts  cannot  refuse  to  give  it  effect  because  it 
is  not  in  accordance  with  their  local  laws. 

Prior  to  the  act  of  1814,  there  is  no  doubt,  in  my  mind, 
that  an  enlistment  liie  the  present  would  not  be  binding  upon 
the  recruit,  because  *>f  its  being  without  the  written  consent  of 
the  parent  or  guardian ;  and  so  it  was  held  in  Commonwealth  a. 
Gushing  (11  Mass.,  67";  Same  a.  Harrison,  /£.,  63),  decided  in 
March  term  of  that  year ;  but  in  December  following,  and  it 
might  have  been  with  reference  to  the  very  difficulty  that  those 
cases  presented,  the  clause  requiring  such  consent  was  repealed, 
and,  in  addition,  Congress  declared  that  the  enlistment  of  a  mi- 
nor over  the  age  of  18  years  should  be  equally  absolute  and 
binding  as  if  made  with  a  person  of  full  age. 

I  am  aware  that  the  late  Supreme  Court,  in  the  matter  of 
Carleton  (7  Cow.,  471),  decided  in  1827,  in  a  case  analogous  to 
this,  that  an  enlistment  by  a  minor  without  the  consent  of  his 
parent  or  guardian,  was  void  "  by  the  act  of  Congress,  and  the 
soldier  ought  to  be  discharged."  But  no  act  of  Congress  was 
there  referred  to  as  having  this  effect,  either  in  the  short  opinion 
of  the  court,  or  in  the  points  of  counsel ;  and  as  the  decision  was 
made  to  rest  mainly  on  the  cases  in  Massachusetts  to  which  I 
have  alluded,  it  is  quite  obvious  that  the  attention  of  the  court 
was  not  called  to  the  act  of  1814,  when  that  case  was  considered 
or  determined.  For  this  reason,  that  decision  ought  not  to  be 
regarded  as  an  authority  upon  the  question  which  this  case 
presents. 

Phelan  must  therefore  be  remanded  to  the  service  for  which 
he  has  enlisted ;  but  he  is  not  without  remedy,  as,  upon  present- 
ing to  the  Secretary  of  War  evidence  that  his  enlistment  was 
without  the  consent  of  his  parent  or  guardian,  section  5  of  the  act 
of  1850  makes  it  the  duty  of  that  officer  to  order  his  discharge. 

The  writ  of  habeas  corpus  is  dismissed. 
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FORREST  a.  FORREST. 

New  York  Superior  Court,  Special  Term,  June,  1859. 
Again,  General  Term,  July,  1859. 

LACHES. — NEW  YORK  SUPERIOR  COURT. — ALIMONY. — COMMISSION 
TO  TAKE  TESTIMONY.* 

On  affirming  a  judgment  granting  a  divorce  to  the  plaintiff,  the  wife,  the  court 
directed  a  reference,  to  ascertain  the  amount  of  alimony.  About  three  years 
afterwards  the  plaintiff,  for  the  first  time,  noticed  the  reference  for  hearing, 
whereupon  the  defendant  moved  for  a  commission  to  take  testimony  in  a  dis- 
tant State. 

Held,  that  the  motion  was  too  late ;  it  might  have  been  made  long  before, 
and  the  defendant  might  have  himself  brought  on  the  reference.  The  delay  of 
the  plaintiff  to  do  so  did  not  excuse  defendant's  neglect  to  move  earlier. 


It  seems,  that  in  an  action,  the  subject-matter  of  which  was  prior  to  the  Code,  cog- 
nizable alone  in  a  court  of  equity,  e.g.,  an  action  for  divorce,  the  New  York 
Superior  Court  have  the  same  power  as  the  late  Court  of  Chancery. 

When  a  woman  is  divorced  from  her  husband,  by  reason  of  his  adultery,  her 
right  to  such  suitable  allowance  as  may  be  just,  having  regard  to  the  circum- 
stances of  the  parties  respectively,  as  they  exist  at  the  time  the  decree  is  pro- 
nounced, is  perfect  and  absolute. 

It  is  no  part  of  the  province  of  the  court  that  fixes  the  amount  to  watch  over 
her  subsequent  conduct  in  life,  or  to  take  proof  of  it,  as  a  ground  of  affecting 
the  right  to  an  allowance,  or  its  amount. 


o  DESHAT  a.  PERSSE  (New  York  Common  Pleas,  Special  Term,  September,  1859). — In 
this  cause  a  motion  was  made  on  behalf  of  the  defendant,  for  a  commission  to 
examine  witnesses  in  Ireland  and  in  the  State  of  California. 

Galbraith  Sf  Toicnsend  for  the  motion. 

Charles  S.  Spencer,  opposed,  objected  that  the  affidavit  on  which  the  motion  was 
founded,  was  defective  in  being  made  by  counsel,  and  on  information  and  belief, 
instead  of  being  made  by  the  party,  and  without  explaining  why  it  was  not  made 
by  him  and  stating  where  he  was. 

The  defendant's  counsel  then  stated  that  the  defendant  was  absent  in  Europe. 

DALY,  J.,  field,  that  the  absence  of  defendant  being  conceded,  and  there  being 
no  other  objection,  the  motion  should  be  granted,  issuing  the  commission,  with  a 
stay  of  proceedings  for  three  months. 
VOL.  IX.— 19 
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The  wife's  subsequent  misconduct  no  more  impairs  her  right  to  it  than  such 
subsequent  misconduct  would  impair  her  right  to  dower  or  to  a  distributive 
share  of  her  husband's  personal  estate,  if  he  had  died  intestate,  and  no  divorce 
had  been  pronounced. 

Whatever  may  be  the  power  of  the  court,  under  particular  statutes,  or  in  the 
absence  of  any  statute  affecting  the  question,  to  enlarge  or  diminish  the  amount, 
subsequently,  by  reason  of  an  improvement  or  loss  of  the  faculties  (the  proper- 
ty) of  either  or  of  both  of  them,  the  allowance  is  to  be  fixed  in  view  of  all  the 
circumstances  proper  to  be  considered,  as  they  exist  at  the  time  the  decree  is 
pronounced.  How  she  spends  it  does  not  concern  the  former  husband  or  the 
court. 

Her  subsequent  ill-conduct  cannot  be  punished  by  a  forfeiture  of  part  of  an 
allowance,  just  in  itself,  when  fixed  and  adjudged  to  her  by  reason  of  her  hus- 
band's violation  of  his  legal  duties  to  her. 

Of  the  principles  on  which  the  amount  of  alimony  should  be  determined. 

Application  for  a  commission  to  take  testimony  denied,  on  the  ground,  among 
others,  that  it  asked  to  examine  witnesses  who  were  not  named. 

Motion  for  a  commission  to  take  testimony,  and  appeal  from 
an  order  denying  the  same. 

This  action  was  by  wife  against  husband,  fur  a  divorce. 
The  divorce  having  been  granted,  the  defendant,  on  his  own  pe- 
tition, with  certain  affidavits  annexed,  and  upon  the  pleadings 
and  proceedings  theretofore  had  in  the  case,  now  moved  for  a 
commission  to  take  testimony  in  California,  to  be  used  on  a 
reference  pending  before  Alvin  C.  Bradley,  Esq.,  to  determine 
the  amount  of  alimony.  The  motion  was  denied  by  WOODRUFF,  J., 
at  special  term  ;  and,  on  appeal,  the  general  term  affirmed  the 
denial. 

The  course  of  the  controversy  was  very  fully  developed  in 
the  papers  laid  before  the  court.  The  facts  immediately  perti- 
nent to  the  motion  will  be  here  stated.  (See  also  3  Ante,  1-i-l ; 
10  Sari.,  46.) 

The  defendant  recriminated,  charging  adultery  with  six  per- 
sons named  in  his  answer.  The  cause  was  tried  before  the  late 
Chief-justice  Oakley.  It  occupied  about  six  weeks,  terminating 
January  26,  1852,  when  the  jury  found  a  verdict  that  the  plain- 
tiff had  not  committed  anv  of  the  offences  charged;  that  the 

*>'  O 

defendant  was  guilty  of  adultery,  and  that  he  ought  to  pay 
$3000  per  annum,  as  alimony.  The  defendant  did  not,  by  any 
motion  or  appeal,  impeach  the  verdict  as  being  contrary  to  the 
evidence,  or  object  to  the  charge  of  the  judge.  He  took  excep- 
tions to  the  admission  of  certain  evidence  for  the  plaintiff,  and 
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to  the  rejection  of  certain  evidence  offered  by  himself.  He  also 
excepted  to  the  method  in  which  the  alimony  was  settled,  claim- 
ing that  the  jury  had  not  cognizance  of  it,  and  that  it  should 
have  been  fixed  by  the  judge,  after  a  preliminary  reference  to 
ascertain  the  facts.  Judgment  was  accordingly  entered  at  the 
special  term,  January  31,  1852,  against  the  defendant,  for  a  di- 
vorce, and  for  the  alimony  found  by  the  jury.  The  defendant 
appealed  to  the  general  term,  and  stayed  execution  for  the  ali- 
mony by  giving  security. 

The  appeal  was  heard  at  general  term,  and  on  July  24-,  1856, 
the  judgment  for  divorce  was  affirmed.  But  the  court  held  that 
the  alimony  should  be  settled  by  a  reference,  which  was  ordered 
accordingly.  (See  the  decision  reported,  3  Ante,  144.) 

I.  June,  1859.  Motion  for  a  commission.  The  defendant  moved 
at  special  term  fur  a  commission  to  take  testimony  to  be  used 
upon  the  reference.  The  petition  on  which  the  application  was 
made,  stated  the  proceedings,  and  stated  that  since  July  24, 
1856,  when  the  order  of  reference  \vas  entered,  no  step  had 
been  taken  by  the  plaintiff  to  execute  it  until  May  26,  1859,  on 
which  day  notice  was  given  of  a  hearing  before  the  referee  on 
the  9th  of  June  following ;  that  the  plaintiff,  shortly  after  the 
special  term  judgment,  went  to  California,  where  she  passed 
some  two  years,  or  the  larger  portion  thereof,  in  the  profession 
of  an  actress  and  theatrical  manager,  at  San  Francisco,  and  oc- 
casionally at  Sacramento  city,  Nevada,  and  other  cities  ;  thence 
she  visited  Australia  and  Great  Britain  in  the  same  capacity, 
and  some  time  last  autumn  returned  to  this  city,  where  she  re- 
mained for  some  weeks,  and  then  commenced  a  professional 
tour  through  the  United  States,  and  was  last  heard  of  by  the 
petitioner  at  Dubuque,  in  the  State  of  Iowa.  That  during  the 
two  years  or  so  that  she  resided  in  San  Francisco,  she  gradually 
fell  from  the  favorable  position  first  accorded  to  her,  and  ac- 
quired the  reputation  of  being  a  woman  of  bad  morals  and  dis- 
solute and  extravagant  life,  addicted  to  the  excessive  use  of 
ardent  spirits,  and  also  unchaste,  not  with  reference  to  one  person 
alone,  but  to  several.  The  petition  then  continued  as  follows : 

In  the  course  of  a  year  or  so  after  her  arrival  in  San  Fran- 
cisco, these  rumors  reached  your  petitioner,  at  first  obscurely, 
and  afterwards  more  definitely ;  and  coupling  these  reports 


292  ABBOTTS'  PKACTICE  EEPOETS. 

Forrest  a.  Forrest. 

with  a  total  cessation  of  all  proceedings,  on  her  part,  in  this 
cause,  and  her  frequent  declarations,  reported  to  him,  that  she 
scorned  to  take,  and  would  not  accept,  alimony  from  him,  jour 
petitioner  was  led  to  form  and  did  form  the  belief  that  she  had 
probably  abandoned  further  prosecution  of  the  suit;  hence,  he 
did  not  feel  called  upon  to  incur  the  expense,  and  subject  him- 
self to  the  mortification,  of  searching  out  accurately  the  exact 
foundation  of  each  report  that  reached  him,  or  taking  testimony 
in  regard  thereto ;  but  as  he  became  gradually  more  convinced 
that  she  had  fallen  lower  and  lower  in  vice  and  depravity,  and 
persuaded  that  she  had  abandoned  the  further  prosecution  of 
this  suit,  he  rather  studied  to  avoid  hearing  of  her  profligacies, 
than  to  inform  himself  of  the  particulars,  until  quite  recently, 
when  on  heaving,  indirectly,  after  plaintiff's  return  to  this  city, 
that  it  was  her  intention  to  proceed  in  this  reference,  your  peti- 
tioner caused  diligent  inquiry  to  be  made  to  ascertain  what  had 
been  the  character  and  conduct  of  the  said  plaintiff  since  the 
entry  of  said  judgment  of  divorce,  in  January,  1852.  That  your 
petitioner,  in  prosecuting  these  inquiries,  has  received  such  in- 
formation as  leaves  no  doubt  on  his  mind,  that  said  plaintiff, 
since  the  entry  of  said  judgment,  has  led  a  life  of  extravagance, 
intemperance,  immorality,  and  vice.  That  he  has  derived  infor- 
mation of  acts  of  intemperance,  immorality,  fornication,  and 
adultery,  on  the  part  of  said  plaintiff,  during  the  period  referred 
to,  from  statements  made  by  witnesses  thereof,  in  some  instances, 
and  from  careful  inquiry  as  to  facts  which  were  within  the 
knowledge  of  other  witnesses,  and  could  and  would  be  testified 
to,  if  the  testimony  was  required  or  compelled. 

That  for  the  purpose  of  establishing  these  facts,  it  will  be 
necessary  to  examine  a  large  number  of  witnesses  in  the  State 
of  California.  That  the  facts  which  your  petitioner  expects  and 
believes  he  shall  be  able  to  prove,  and  to  which  he  has  hereto- 
fore referred,  necessarily  involve  to  some  extent  the  conduct  and 
morality  of  the  witnesses  who  will  be  required  to  testify  thereto, 
and  your  petitioner  has  reason  to  believe,  and  does  believe,  that 
every  effort  will  be  made  by  the  witnesses  to  avoid  giving  testi- 
mony by  evading  the  interrogatories  that  might  be  framed  or 
propounded  to  them,  or  by  giving  such  answers  as,  while  strict- 
ly true,  would  yet  suggest  an  interrogatory  that  would  extract 
the  truth,  and  by  other  subterfuges  and  devices.  That  informa- 
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tion  has  been  wilfully  withheld  from  him,  and  from  those  who 
sought  it  in  his  behalf,  while  prosecuting  these  inquiries,  by 
persons  who  were  known  to  possess,  and  who  admitted,  a  knowl- 
edge of  facts  material  and  relevant  to  the  defence  of  this  case. 
That  if  written  interrogatories  should  be  framed  to  propound  to 
the  witnesses,  it  is  impossible  to  foresee  to  what  extent  the  an- 
swers to  these  interrogatories  might  suggest  further  questions, 
indispensable  to  a  full  examination  of  the  witness,  but  it  is  ob- 
vious that  this  would  be  true  to  a  great  extent. 

That  among  the  witnesses  hereinafter-named  are  several  who, 
your  petitioner  is  informed  and  believes,  have  had  criminal  in- 
tercourse \vith  the  said  plaintiff,  and  who  must  therefore  be 
treated  and  examined  as  adversary  witnesses ;  that  several  of 
the  others  are  knowing  to  facts,  as  your  petitioner  is  informed 
and  believes,  tending  to  convict  the  plaintiff  of  immorality,  for- 
nication, and  adultery,  to  which  they  will  be  reluctant  to  testify ; 
that  it  has  been  impossible  for  your  petitioner  to  obtain  that 
precise  knowledge  of  the  circumstances,  of  dates,  places,  parties 
present,  and  other  details,  which  would  be  indispensably  requi- 
site in  framing  interrogatories  to  elicit  these  facts ;  and  yet  he  is 
informed,  and  has  no  doubt,  on  an  oral  examination  they  could 
be  easily  proved  ;  that  several  of  the  witnesses  hereinafter  named 
are  acquainted  \vith  the  same  facts,  and  the  testimony  of  any 
one  of  them,  if  voluntary  and  truthful,  might  dispense  with  the 
necessity  of  examining  several  of  the  others,  as  to  the  same 
facts  ;  that  your  petitioner  is  informed  and  believes,  that  there 
are  many  other  witnesses  who  are  conversant  with  many  of  the 
facts  which  the  defendant  proposes  to  prove  on  the  said  refer- 
ence, and  several  of  whom  it  may  become  indispensable  to  ex- 
amine, in  case  the  witnesses  hereinafter  named  evade  or  refuse 
to  answer  such  written  interrogatories  as  your  petitioner  might 
be  able  to  frame ;  that  many  of  the  witnesses  hereinafter  named 
follow  the  profession  of  the  stage,  which  leads  to  a  frequent 
change  of  residence  ;  that  the  population  of  California,  like  that 
of  all  new  countries,  is  of  a  peculiarly  transitory  character,  and 
it  may  well  happen  that  several  of  the  witnesses  hereinafter 
named,  and  whom  your  petitioner  has  the  best  reason  to  believe 
now  reside  in,  or  whose  attendance  can  be  procured  at  San 
Francisco,  may  not  be  found  there  when  a  commission  shall  be 
executed,  if  the  issuing  of  the  same  shall  be  delayed  for  so 
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long  a  time  as  would  necessarily  be  required  to  prepare  and 
frame  written  interrogatories  for  their  examination  ;  your  peti- 
tioner further  shows,  that,  by  the  laws  of  the  State  of  California, 
as  he  is  informed  and  believes,  provision  is  made  for  compelling 
the  attendance  of  witnesses  before  any  person  or  persons  commis- 
sioned by  any  court  of  competent  jurisdiction  of  any  other  State, 
to  take  evidence  to  be  used  in  any  suit  pending  in  such  court. 

[The  petition  then  named  seventy-four  witnesses,  alleged  to 
be  material  and  necessary  for  him  on  the  reference,  all  of  whom 
were  residents  of  San  Francisco,  except  seven,  who  resided  in 
other  parts  of  California  ;  and  then  concluded  as  follows  :] 

Your  petitioner  further  shows  that  he  has  hereinbefore  set 
forth  the  names  of  the  witnesses  whom  he  desires  to  examine, 
as  fully  and  accurately  as  he  can,  after  diligent  inquiry,  ascer- 
tain the  same,  but  that  from  the  number  of  circumstances  in- 
volved in  the  said  reference,  and  of  the  individual  acts  to  be 
testified,  the  remoteness  of  the  scene  of  their  transaction  from 
New  York,  the  infrequency  of  mail  communication  with  Cali- 
fornia, the  secrecy  wrhich  necessarily  attended  many  of  the  oc- 
currences which  this  defendant  expects  and  believes  he  shall  be 
able  to  prove,  and  the  natural  reluctance  of  the  witnesses  to  com- 
municate information  growing  out  of  the  character  of  the  trans- 
actions themselves,  and  from  other  circumstances  heretofore 
referred  to,  it  is  not  possible,  as  your  petitioner  believes,  to 
ascertain  and  enumerate  all  the  witnesses,  or  to  frame  interrog- 
atories for  their  examination,  and  that  any  attempt  to  examine 
them  in  the  ordinary  way  on  interrogatories  would  be  almost 
necessarily  attended  with  the  result  of  sending  commission  after 
commission  to  San  Francisco  to  re-examine  witnesses  already 
examined,  and  to  examine  others,  the  materiality  of  whose  evi- 
dence would  be  disclosed  by  the  testimony  of  those  already 
examined,  thereby  increasing  immensely  the  delay  and  expense 
of  this  reference,  and  serving  to  complicate  the  evidence  and 
embarrass  the  court  in  examining  and  passing  on  it. 

£Here  followed  the  usual  oath  to  merits.] 

"Wherefore  your  petitioner  prays  that  a  commission  may  be 

issued  out  of  and  under   the   seal  of  this  court,  directed  to 

— ,  Esquire,  of  the  city  of  San  Francisco,  counsellor- 

at-law,  and  such  other  competent  and  unexceptionable  person 
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or  persons,  to  be  nominated  for  the  purpose,  authorizing  them  to 
take  the  testimony  of  the  witnesses  hereinafter  named,  whether 
correctly  named  or  not,  and  such  other  witnesses  as  may  be 
brought  before  them  in  this  cause,  and  that  the  said  defendant 
may  be  at  liberty  to  examine,  and  the  plaintiff  to  cross-examine, 
and  the  defendant  to  re-examine  such  witnesses  orally,  and  the 
testimony  so  taken  may  be  returned  to  this  court,  and  used  on 
the  said  reference,  or  at  any  stage  of  this  action,  and  that  the 
proceedings  in  this  action  may  be  stayed,  and  that  your  peti- 
tioner may  have  such  further  and  other  relief  in  the  premises  as 
may  be  just  and  proper ;  and  your  petitioner  will  ever  pray,  &c. 

[  Signature.  ] 
[  Verification.  ] 

Affidavits  of  several  persons  were  submitted,  stating  that  they 
had  heard  reports  in  California  unfavorable  to  the  plaintiff's 
morals  and  chastity.  But  neither  the  petition  nor  the  affidavits 
specified  any  act  of  misconduct  whatever  on  the  part  of  the 
plaintiff;  and,  on  the  contrary,  the  defendant  expressly  dis- 
claimed any  personal  knowledge. 

The  plaintiff's  affidavit,  taken  on  the  day  of  the  motion,  stated 
that  she  first  had  notice  of  this  motion  yesterday.  That  from 
April  29,  1849,  when  he  broke  up  housekeeping,  until  the  trial, 
in  1851,  the  defendant  allowed  her  $1500  per  annum,  but  that 
thenceforth  he  had  made  her  no  allowance,  except  $100,  by 
order  of  court,  for  certain  law  expenses.  That,  since  November 
1851,  she  had  been  obliged  to  labor  for  her  subsistence,  and  had 
not  been  able  to  acquire  sufficient  means  to  support  herself  and 
one  sister,  a  single  woman,  who  resides  with  her,  accompanies 
her  always,  and  is  dependent  upon  her.  That  professional  ser- 
vices in  California  are  very  costly ;  that  neither  herself  nor  any 
person  under  her  control  possesses  any  means  to  defray  the  ex- 
penses of  this  controversy ;  that  the  defendant's  estate  amounts 
to  many  hundreds  of  thousands  of  dollars ;  and  that  she  believes 
it  to  be  defendant's  object,  by  this  motion,  to  overwhelm  her 
with  expenses  which  she  has  no  means  of  defraying.  As  to  her 
alleged  change  of  position  in  California,  she  stated  that  when 
about  leaving  California,  in  March  and  April,  1856,  she  was 
invited  by  the  lieutenant-governor,  a  justice  of  the  Supreme 
Court,  and  more  than  sixty  members  of  the  Legislature  then  in 
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session,  to  perform  at  a  complimentary  benefit  at  Sacramento 
city,  the  capital  of  that  State,  and  also  performed  at  a  like  bene- 
fit in  San  Francisco,  on  the  invitation  of  a  very  large  number  of 
respectable  residents  of  the  latter  city. 

That  ever  since  defendant's  application  to  the  Legislature  of 
Pennsylvania  for  a  divorce  [1850],  he  has  been  unwearied  in 
his  efforts  to  impress  the  public  with  the  belief  that  she  was 
unchaste ;  that  he  procured  depositions  to  that  effect,  and  pre- 
sented them  to  the  Pennsylvania  Legislature  ;  and  that  he  pro- 
duced the  same  witnesses  on  the  trial  of  the  case,  but  that,  as 
she  infers  from  the  results,  they  were  wholly  discredited  by  that 
Legislature,  and  by  the  jury. 

That  the  efforts  of  defendant  to  stigmatize  her  and  impeach 
her  character  have  been  very  frequent,  and  in  a  most  public 
form,  for  a  period  now  extended  to  nearly  ten  years.  And  that 
if,  among  the  multitudes  who  have  heard  and  read  his  scandal- 
ous imputations,  there  are  not  some,  even  of  the  virtuous  and 
charitable,  who  confide  in  their  truth,  she  is  most  fortunate, 
though  she  is  not  aware  that  any  such  person  exists. 

That,  on  the  trial  of  the  cause,  her  counsel  called  the  said 
Edwin  Forrest  himself  to  the  stand ;  that  he  was  sworn,  and 
answered  a  number  of  questions,  but  when  asked  whether  he 
had  committed  adultery,  he  declined  to  answer.  And  the  said 
Edwin  Forrest  did  not  then  attempt  to  verify,  by  his  oath,  any 
one  of  the  numerous  charges  which,  in  previous  papers,  he  had 
made  against  her  under  oath,  as  upon  his  own  knowledge,  al- 
though he  had  no  opposition  to  encounter  except  a  cross-exami- 
nation, or  the  possible  contradiction  of  disinterested  witnesses. 

That  she  cannot  deny  having  spent  and  given  away  money  to 
an  extent  which  prudence  forbade;  and,  so  far,  she  is  perhaps 
liable,  in  a  degree,  to  the  charge  of  extravagance,  but  she  de- 
nies that,  either  in  California  or  elsewhere,  she  has  led  a  life  of 
intemperance  or  vice,  as,  according  to  his  usual  habit  of  assail- 
ing her,  the  defendant  has  untruly  alleged  in  his  petition.  And 
she  further  says  that  she  never  has,  either  in  California  or  in, 
any  other  place,  committed  adultery  or  fornication,  or  com- 
mitted any  violation  of  chastity.  She  further  stated  that  she 
bad  never  intended  to  relinquish  her  claim  for  alimony,  or  ex- 
pressed such  an  intention  ;  that  she  always  desired  to  accelerate 
the  proceedings,  but,  being  absent  from  the  country,  and  not 
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having  paid  her  attorney  or  counsel,  she  had  not  felt  at  liberty 
to  be  importunate  on  that  subject. 

An  affidavit  was  produced  from  the  plaintiff's  attorney,  stating 
that,  shortly  after  the  decision  of  the  general  terra,  the  defend- 
ant had  sold  nearly  all  his  property  in  this  State  ;  that  the  de- 
fendant's counsel  had  obtained  from  him  one  consent  to  stay 
proceedings  on  the  reference,  and  had  recently  applied  for 
another  stay  until  next  autumn,  which  was  refused.  That  from 
this,  and  many  other  circumstances,  he  believed  the  defendant 
never  had,  at  any  time,  the  slightest  idea  that  any  intention  ex- 
isted, on  the  part  of  the  plaintiff  or  her  counsel,  to  relinqui&h 
the  prosecution  of  the  reference,  however  he  may  have  hoped 
that  the  engagements  of  her  counsel  in  other  occupations  might 
occasion  delay  therein. 

A  witness  who,  on  the  plaintiff's  return  from  England,  in  De- 
cember, 1858,  in  company  with  her  sister  and  a  gentleman,  had 
accompanied  the  party  from  the  steamer  to  the  La  Farge  Hotel 
(N.  Y.),  and  introduced  the  gentleman  to  the  clerk  of  the  hotel, 
testified  that  soon  thereafter  lie  met  the  defendant  in  Broadway; 
that  the  defendant  "expressed  surprise  that  I,  being  his  friend, 
had  met  the  party  at  the  boat ;  he  censured  me  in  strong  terms 
for  doing  so  ;  there  was  a  sharp  discussion  between  us  on 
that  point ;  he  said  he  understood  that  I  made  myself  respon- 
sible for  the  board ;  he  used  very  strong  terms  against  the  plain- 
tiff, stating,  in  substance,  that  her  reputation  was  bad,  as  being 
an  unchaste  woman — using,  for  this  purpose,  strong  and  em- 
phatic language." 

The  plaintiff  also  produced  an  affidavit,  made  in  New  York, 
June  9,  1859,  by  one  of  the  seventy-four  persons  named  in  the 
petition  as  residing  in  California.  He  testified  that  he  never  was 
in  California  while  the  plaintiff  was  there,  and  consequently  had 
no  personal  knowledge  of  her  demeanor  there ;  that  he  was  well 
acquainted  with  defendant,  but  never  knew  the  plaintiff  until 
October,  1857,  when  he  met  her  in  London,  England.  And 
from  all  that  he  has  seen,  or  known,  or  believed  concerning 
her,  he  believes  her  to  be  a  good,  worthy,  virtuous  woman. 

WOODRUFF,  J. — The  petitioner  asks  that  the  plaintiff's  pro- 
ceedings be  stayed.  That  a  commission  be  issued  to  California 
to  examine  upwards  of  seventy  witnesses,  who  are  named,  and 
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such  others  as  the  defendant  may  discover  to  be  material  and 
may  desire  to  examine.  That  the  examination  may  be  con- 
ducted orally  before  the  commissioners,  the  defendant  or  his 
counsel  attending  before  the  commissioners,  and  examining  the 
witnesses,  with  leave  to  the  plaintiff  or  her  counsel  to  attend  and 
cross-examine. 

The  facts  sought  to  be  proved  by  the  defendant  are  the  ex- 
travagance, intemperance,  and  unchaste  conduct  of  the  plaintiff 
while  in  California,  between  the  spring  of  1852,  and  the  spring 
of  1S56,  which  it  is  alleged  became  so  notorious,  that  she  fell  so 
low  in  the  esteem  of  the  community  there,  that  respectable  per- 
sons would  not  associate  with  her. 

This  action  was  tried  in  January,  1852,  and  a  judgment  was 
entered  on  the  31st  of  that  month,  dissolving  the  marriage  be- 
tween the  plaintiff  and  the  defendant,  and  decreeing  that  both 
be  freed  from  the  obligations  thereof. 

On  an  appeal  to  the  general  term,  that  judgment  or  decree 
was,  on  the  day  of  July,  1S56,  affirmed. 

The  reference  then  ordered  was  to  take  proofs,  and  ascertain 
what  would  be  a  suitable  allowance  to  the  plaintiff  for  her 
support,  having  regard  to  the  circumstances  of  the  parties,  re- 
spectively. 

Neither  of  the  parties  have  moved  the  matter  to  a  hearing 
before  the  referee,  until  the  month  of  May,  now  past,  on  the  25th 
of  which  the  reference  was,  on  behalf  of  the  plaintiff,  noticed 
for  hearing  on  the  9th  of  June  instant.  Whereupon  the  present 
application  is  made  by  the  defendant. 

1.  The  misconduct  imputed  to  the  plaintiff  occurred,  if  at  all, 
more  than  three  years  ago,  and  after  the  parties  were  divorced 
by  the  judgment  of  this  court. 

If  such  misconduct  could  affect  the  plaintiff's  title  to  alimony, 
or  modify  its  amount,  it  was  just  as  material  when  the  reference 
was  ordered  as  it  is  to-day ;  and  it  is  not  churned  by  the  defend- 
ant to  have  been  recently  discovered. 

Either  party  might  have  brought  on  the  reference,  and  had 
the  suit  brought  to  a  termination. 

There  was  no  sufficient  reason  why  the  defendant,  if  he  desired 
to  prove  the  facts  now  alleged,  should  wait  until  the  reference 
was  actually  noticed,  before  making  his  motion,  especially  when 
it  was  perfectly  well  known  to  him,  that  if  the  commission  was 
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sent  to  California,  months  must  elapse  before  it  could  be  ex- 
ecuted and  returned. 

The  circumstances  called  for  instant  diligence  on  his  part  to 
procure  the  commission  so  soon  after  the  reference  was  ordered 
as  the  practice  of  the  court  would  allow.  And  had  he  done  so, 
the  delay  of  the  plaintiff  in  bringing  on  the  reference  would 
have  aided  him  in  accomplishing  the  execution  and  return  of 
the  commission. 

But  such  delay  does  not,  I  think,  excuse  the  defendant's  neg- 
lect to  apply  for  a  commission.  There  never  has  been  a  moment 
since  the  order  of  reference  was  entered,  at  which  the  de- 
fendant knew  how  long  a  time  would  pass  before  the  reference 
would  be  proceeded  in  ;  and  there  has,  therefore,  never  been  a 
moment  at  which  it  was  not  his  duty  instantly  to  apply,  if  he 
desired  a  commission,  which  he  knew  it  would  take  months  to 
execute  and  return. 

True,  the  plaintiff  did  not,  in  fact,  move  the  reference  until 
now,  but  she  was  no  more  bound  to  move  it  sooner,  than  the 
defendant  was.  She  might  perhaps  lose  by  the  delay,  and  he 
perhaps  might  gain  ;  but  that  did  not  relieve  him  from  the  duty 
to  be  prepared  for  the  trial  whenever  she  thought  proper  to 
bring  it  on. 

The  suggestion,  that  he  believed  she  never  would  proceed 
further  in  the  suit,  is  fully  answered  by  the  plaintiff,  who  never 
gave  him  any  reason  to  believe  she  should  relinquish  her  claim 
to  alimony.  On  the  contrary,  the  matters  which  were  before 
the  court  on  the  trial,  show  very  clearly  that  she  has  always  in- 
s:s"ed  upon  her  title  to  a  suitable  provision,  from  the  time  the 
parties  first  separated  ;  and  if  the  defendant,  upon  any  mere 
conjecture  of  his  own,  or  upon  any  rumor  for  which  she  is  not 
responsible,  has  deemed  it  safe  to  postpone  his  preparation  for 
the  reference,  he  has  no  right  to  complain  if  his  unwarranted 
suspicion  touching  the  plaintiff's  purpose  disappoints  him. 

And  on  the  other  hand,  the  cause  of  the  delay  on  the  plain- 
tiff's part  is  not  only  explained,  but  it  is  accounted  for  in  a 
manner  which  forbids  that  the  defendant  should  make  it  the 
occasion  of  any  complaint,  or  the  basis  or  ground  of  asking  a 
favor.  Since  November,  1851,  the  plaintiff  has  been  left  by 
the  defendant  utterly  destitute  of  the  means  of  support.  She 
has  had  no  funds  with  which  to  pay  her  counsel,  and  has  been 


300  ABBOTTS'  PEACTICE  EEPORTS. 

Forrest  a.  Forrest. 

compelled  to  rely  upon  her  own  personal  exertions  for  a  main- 
tenance. It  has  not  been  in  her  power,  therefore,  to  press  on 
the  reference  ;  and  now,  that  she  has  at  last  found  it  in  her 
power  to  bring  the  cause  to  a  hearing,  this  new  delay  is  sought 
to  be  interposed  ;  and  even  the  sum  which  the  defendant  ap- 
pears to  have  paid  her  voluntarily  down  to  November,  1851,  he 
has  since  withheld.  In  this  respect  she  has  not  been  dealt  with 
so  well  as  it  has  often  been  held  his  duty  as  a  husband,  if  she 
had  herself  been  found  the  guilty  party ;  for  if  she  were  an 
adulteress,  the  court  have  said  she  shall  not  be  turned  off  to  a 
life  of  penury  and  shame.  (Darley  a.  Daiiey,  Wright's  Ohio 
R.,  514.) 

I  cannot  regard  her  delay,  therefore,  as  furnishing  any  suffi- 
cient reason  for  the  neglect  of  the  defendant  to  seek  any  testi- 
mony \vhich  his  counsel  deemed  material,  long  before  this 
present  application,  and  after  more  than  three  years  have 
elapsed :  an  application  which  necessarily  involves  very  great 
further  delay  and  expense,  ought  not  to  be  granted,  if  no  other 
reason  forbade  it. 

2.  If  the  objection  already  considered  were  not  insuperable, 
the  present  motion  ought  not  to  be  granted.  It  seeks  to  pro- 
cure a  sort  of  roving  commission,  with  which  the  defendant 
may  go  to  California  (some  two  thousand  miles),  and  there  ex- 
amine whomsoever  he  may  find,  and  upon  such  questions  as  his 
counsel  may  there  propose,  and  although  the  witness  may  know 
no  fact  material  to  the  reference,  yet  if  perchance  they  should 
on  their  examination  be  able  to  inform  the  counsel  of  some 
other  witnesses  who  do  know  some  such  fact,  then  that  the  latter 
may  be  pursued  and  examined.  That  is,  the  defendant  may 
have  leave  to  examine  whom  he  will — and  if  he  cannot  prove 
his  charges  by  those  first  called,  he  may  learn  from  them  who 
can  or  will  testify  to  such  charges,  and  then  examine  the  lat- 
ter— in  other  words,  he  would  use  the  commission,  first,  to  find 
witnesses,  and  then  to  examine  them. 

If  the  court  have  the  power  to  issue  such  a  commission,  it 
must  be  a  very  peculiar  and  strong  appeal  to  its  discretion, 
founded  in  urgent  necessity,  to  prevent  great  injustice,  that 
should  induce  it. 

It  is  not  claimed  that  our  statute  authorizing  the  issuing  of 
commissions  by  courts  of  law,  confers  any  power  on  this  court 
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to  send  such  a  commission.  (2  Rev.  Stats.,  293  and  294.)  Under 
our  similar  previous  statute  (1  Rev.  L.,  519,  §  11),  in  a  very 
special  case,  where  the  plaintiff  resided  in  a  foreign  country, 
and  the  transactions  in  question  occurred  in  the  foreign  country, 
and  were  within  the  knowledge  of  the  plaintiff's  clerks,  whose 
names  he  would  not  disclose,  this  court  went  so  far  as  to  allow 
a  commission  in  which  the  witnesses  should  be  designated  by 
description  as  the  plaintiff's  clerks  generally,  unless  the  plain- 
tiff would  disclose  those  names,  so  that  they  might  be  inserted 
in  the  commission  (Shaffer  a.  Wilcox,  1  Hale  R.,  502) ;  but  the 
witnesses,  however,  described,  were  examined  on  interrogatories. 

What  particular  circumstances  induced  this  court  in  The  Ac- 
cessory Transit  Company  a.  Garrison,  in  December,  1857,  to 
make  the  special  order  which  was  made,  I  am  not  informed ; 
but  even  there,  the  names  of  the  witnesses  were  to  be  furnished. 

Without  pausing  to  discuss  the  abstract  question  of  inherent 
or  original  power  of  the  Court  of  Chancery  to  procure  testimony 
in  any  mode  it  sees  fit,  the  practice  of  the  court  for  two  hundred 
years,  in  England  and  this  country,  is  a  guide  which  ought  not 
to  be  lightly  disregarded ;  and  it  may  at  least  be  said,  that  noth- 
ing but  a  case  of  urgent  necessity,  and  in  which  each  of  the  par- 
ties will  have  an  equal  advantage,  should  induce  us  to  depart 
from  it. 

The  practice  of  the  Court  of  Chancery  in  England,  on  the  ex- 
amination of  foreign  witnesses,  appears  to  have  been  entirely 
uniform,  and  to  have  been  by  written  interrogatories,  and  the 
witnesses  appear  to  have  been  named  without  exception,  so  far 
as  I  have  been  able  to  discover,  either  in  the  order  for  examina- 
tion, or  in  the  commission,  or  where  the  party  has  been  served 
with  a  list  of  the  witnesses,  with  names  and  residences,  that  is  all 
that  appears  to  have,  in  some  cases,  been  done.  (See  Bowdeu 
a.  Hodge,  2  Swans.  R.,  258.  Beames*  Orders,  30,  §  68,  de- 
scribes the  practice  from  the  year  1600  to  1815,  and  see  note, 
§  100,  that  the  witnesses  were  said  by  Chief  Baron  Gilbert  to 
be  anciently  examined  "  super  int.  inclusis"  and  not  super  int. 
ministrandis.  See  For.  Rom.,  126  ;  Practical  Register,  Ed.  of 
1714,  220.  2  Dan.  Ch.  Pr.,  1040,  states  the  same  practice,  and 
refers  to  Beam.es1  Orders,  272,  311.  See  Oldham  a.  Carleton, 
4  Bro.  C.  C.,  88,  89.  Cajamaul  a.  Yerelst,  7  Bro.  Parl.  Ca., 
case  17,  192,  is  in  point  in  more  than  one  of  its  features.) 
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Under  our  statute  (2  Rev.  Stats.,  180-1,  §§  78-83),  provision 
•was  made  for  the  examination  of  witnesses  in  Chancery,  and 
power  was  given  to  direct  an  oral  examination.  But  the  section 
permitting  an  oral  examination  (§  83)  applies  also  to  examina- 
tions before  a  vice-chancellor,  or  before  an  examiner.  The  ex- 
amination of  witnesses  was  made  subject  to  such  regulations  as 
the  Chancellor  might  prescribe  in  respect  to  commissions  (§  79), 
and  generally  the  rules  of  court  were  to  govern  the  subject. 
See  sections  81,  87,  and  88 ;  and  section  88  provides  expressly 
that  he  may  make  such  rules  as  he  shall  think  proper  concern- 
ing the  use  of  written  interrogatories  for  the  examination  of  wit- 
nesses residing  out  of  this  State. 

O 

And  the  rule  on  this  subject  adopted  by  the  Chancellor,  in 
obedience  to  the  statute,  was  explicit.  It  in  terms  provides  that, 
"Witnesses  examined  out  of  the  State,  if  the  parties  do  not  con- 
sent to  an  oral  examination,  shall  be  examined  on  written  direct 
and  cross  interrogatories,  to  be  allowed,"  <fcc.,  and  "  annexed  to 
the  commission."  See  Rule  72  of  Rules  of  1820,  and  of  each 
revision  down  to  the  new  Constitution,  and  also  Rule  62  of  the 
Supreme  Court  in  Equity  under  the  Judiciary  Act  of  1847. 

The  rules  of  the  Court  of  Chancery  of  1806  and  1808,  Ko. 
24  to  26,  and  see  68  of  180S,  continued  in  force  substantially 
down  to  the  Revised  Statutes,  show  that  the  already  existing 
practice  in  England  in  relation  to  foreign  commissions  was  here 
applied  to  commissions  issued  to  examine  witnesses,  though 
residing  in  this  State,  and  that  written  interrogatories  were 
necessary. 

In  England,  it  seems  not  to  have  been  necessary  for  the  coun- 
sel respectively  to  exhibit  their  interrogatories  to  the  other,  but 
the  cross-examining  counsel  was  left  to  his  knowledge  of  the  case 
to  guide  him  in  framing  his  cross-interrogatories  (Butler  a.  Buck- 
ley, 2  Swans.  R.,  373) — a  practice  which  must  be  deemed  very 
unsatisfactory,  and  rendering  further  examination  after  the  pub- 
lication of  the  depositions  very  often  necessary.  Rule  68,  of 
1808,  shows  that  the  practice  of  serving  and  settling  interroga- 
tories was  early  adopted  in  our  Court  of  Chancery. 

3.  I  am  not  satisfied  that  the  facts  sought  to  be  proved  by 
means  of  the  commission,  are  proper  to  be  given  in,  evidence  on 
the  reference. 

It  was  adjudged,  on  the  30th  day  of  January,  1852,  that  the 
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marriage  between  the  plaintiff  and  defendant  be,  and  the  same 
was,  dissolved. 

For  all  the  purposes  of  the  present  motion  and  of  the  refer- 
ence ordered,  the  defendant  must  be  deemed  the  guilty  party. 
It  is  his  wrong  that  has  deprived  the  plaintiff  of  the  protection 
of  a  husband,  and  the  support  and  comfort  which,  if  she  was  in- 
nocent, he  was  bound  to  furnish  to  her  in  a  home  corresponding 
with  the  station  in  life  she  had  occupied  before  the  occurrences 
which  led  to  the  results  now  before  our  minds. 

He  was  bound  to  support  her  in  that  station  if  no  divorce  was 
procured.  His  adultery,  and  the  divorce  which  followed,  did 
not  relieve  him  from  the  duty,  while  it  discharged  her  from  her 
obligation  to  him. 

In  a  sense,  which  under  the  civil  law  would  be  recognized 
with  more  force  even  than  under  our  own,  the  accumulated 
property  was  in  part  her  own. 

Under  these  views  of  her  rights  in  the  property  of  her  late 
husband,  and  her  title  to  support,  it  seems  to  me  that  the  only 
circumstances  which  are  the  subject  of  inquiry  upon  the  refer- 
ence heretofore  ordered,  are  exclusively  of  a  pecuniary  nature — 
such  as  directly  affect  the  amount  of  pecuniary  provision  which 
would  have  been  proper,  had  the  reference  proceeded  on  the 
day  it  was  ordered ;  and  that  that  amount  is  precisely  what  sum 
would  have  been  proper  had  the  amount  been  fixed  on  the  day 
the  judgment  of  divorce  was  pronounced,  only  affected  by  proof 
of  such  change  in  the  pecuniary  condition  of  either  of  the  parties 
as  may  properly  augment  or  diminish  the  amount. 

"Whatever  duty  the  plaintiff,  after  her  divorce,  owed  to  the 
community  in  which  she  lived  to  lead  a  pure  and  virtuous  life, 
she  owed  no  duty  to  the  defendant  other  or  greater  than  she 
owed  to  any  other  member  of  that  community. 

By  her  marriage  and  subsequent  divorce,  she  acquired  a  right 
to  her  suitable  allowance,  and  if  it  had  been  fixed  in  amount 
and  actually  awarded,  January,  1852  (as  it  would  have  been  had 
no  error  been  committed  in  the  conduct  of  the  proceeding),  her 
subsequent  misconduct,  if  she  was  guilty,  would  not,  I  think, 
have  forfeited  it,  and  for  the  obvious  reason  that  she  would  not 
have  violated  any  right  of  her  late  husband,  however  much  she 
outraged  the  moral  sense  of  the  community.  Her  late  husband 
would  not,  I  think,  have  any  standing  in  court  on  an  application 


304  ABBOTTS'  PEACTICE  REPORTS. 

Forrest  a.  Forrest. 

to  reduce  her  alimony  upon  any  such  ground.  The  answer  to 
his  application  would  be,  if  he  proved  the  misconduct  he 
charged  :  It  now  only  appears  that  both  are  guilty  of  misconduct. 
And  so  long  as  it  remains  true  that  she  has  not  herself  wrongfully 
contributed  to  the  guilt  of  the  defendant,  and  especially  if  it  be 
open  to  the  conjecture  that  her  destitute  or  unprotected  situation 
has  contributed  to  her  fall,  so  long  such  mutual  wrong  ought  not 
to  affect  the  division  of  the  money  of  the  husband  and  the  ap- 
propriation of  a  suitable  share  to  her  maintenance. 

If,  in  a  just  sense,  the  innocent  wife  may  be  said  to  have  a 
right,  at  the  moment  the  decree  of  divorce  is  pronounced,  to 
have  alimony  according  to  the  then  pecuniary  condition  of  the 
husband,  his  wealth  and  personal  income,  with  reference,  also, 
to  the  number  of  those  dependent  upon  him  for  support,  and 
the  society  in  which,  before  the  divorce,  the  parties  have  been 
accustomed  to  move,  and  that  right  be  so  far  fixed  that  security 
therefor  may  be  required  ;  then  the  cases  which  hold  that,  where 
a  wife,  who  is  entitled  to  jointure  or  the  benefit  of  a  settlement, 
but  finds  it  necessary  to  invoke  the  aid  of  a  court  of  equity  to 
obtain  the  benefit  of  the  trust  or  the  execution  of  the  agreements, 
she  will  not  be  defeated  in  that  court  by  proof  of  her  adultery, 
or  that  she  is  then  living  in  adultery,  have  an  analogous  and  for- 
cible bearing  upon  the  present  question.  If  the  Court  of  Chan- 
cery could  exercise  its  discretion  in  view  of  such  moral  consid- 
erations as  the  condition  of  such  a  complainant  would  suggest, 
it  would  seem  not  unreasonable  to  refuse  to  enforce  a  settlement 
in  favor  of  a  woman,  who,  though  still  in  law  a  wife,  was  living 
in  flagrant  and  profligate  disregard  of  the  obligations  which 
formed  the  inducement  to  the  settlement.  The  Court  might  at 
least  say,  "  "We  will  not  exercise  our  power  in  your  behalf.  You 
may  seek  and  enforce  any  strictly  legal  rights  in  the  court  of 
law,  but  a  court  of  equity  will  not  interfere  in  behalf  of  an 
adulteress." 

Not  so.  The  Court  of  Chancery  will  interfere  at  the  instance 
of  the  wife,  and  enforce  the  specific  execution  of  marriage  arti- 
cles, although  the  wife  is  living  separate  from  the  husband  in  a 
state  of  adultery  ;  and  so,  also,  to  compel  performance  of  articles 
binding  the  husband  to  her  maintenance  on  an  agreement  to 
separate,  although  she  be  then  living  in  adultery.  See,  on  this 
subject,  Sidney  a.  Sidney,  3  Pcere  Williams,  2G9 ;  Blount  a. 
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Winter,  /&.,  276  ;  Seagrave  a.  Seagrave,  13  Ves.  7?.,  439.  (See 
a  similar  ruling  at  law,  Raynor  a.  Batley,  8  Biny.  j?.,  256  ;  Lee 
a.  Thurlow,  2  Barn.  &  Cress.  R.,  547,  which,  however,  add  no 
strength  to  the  proposition,  since  a  court  of  law  has  no  discretion 
whether  or  not  to  award  a  recovery  on  a  right  established  by  a 
legal  covenant.) 

In  a  case  earlier  than  Sidney  a.  Sidney,  viz.,  Mildmay  a.  Mild- 
may  (1  Vern.  R.,  53),  after  a  divorce  a  mensa  et  thoro,  the  wife 
applied  to  the  Court  of  Chancery  to  obtain  the  rents  which  had 
been  settled  upon  her,  and  on  its  appearing  that  she  was  a  lewd 
woman  who  had  eloped  from  her  husband,  and  the  husband  yet 
offering  to  take  her  again,  the  court  gave  her  only  partial  relief, 
but  did  not  refuse  altogether  to  interfere  on  that  ground,  and  the 
leading  case  of  Sidney  a.  Sidney  afterwards  determined  that  her 
adultery  furnished  no  reason  for  withholding  the  relief  which 
the  adulterous  wife  'sought. 

It  is  undoubtedly  true,  that  upon  proof  that  a  woman,  lately 
complaining  that  she  had  been  wronged  by  the  infidelity  of  her 
husband,  and  asking,  with  the  urgency  of  indignant  virtue,  to  be 
redressed,  is  now  herself  leading  a  life  of  profligacy  and  shame, 
the  outraged  moral  sense  of  every  upright  and  honorable  mind 
would,  in  its  first  impulse,  incline  to  declare  her  entitled  to  no 
aid  from  the  court,  in  compelling  a  support  which  she  shows 
herself  ready  to  abuse.  But  this  would  plainly  be  extreme,  for 
more  than  one  reason.  Possibly  her  unprotected  and  destitute 
condition  may  be  itself  the  cause  of  her  decline  from  virtue  ;  and 
if  not  so,  still  she  is  not  to  be  left  to  degradation  as  her  only  re- 
source. Even  if  she  had  been  an  adulteress,  and  her  husband 
were  on  that  ground  divorced,  she  should  not  be  left  to  a  life  of 
shame,  for  want  of  a  comfortable  support.  "Whether,  under  our 
statute,  in  the  case  last  stated,  she  could  claim  alimony,  I  need 
not  say;  but  in  England,  the  husband  seeking  and  obtaining  a 
divorce  from  his  guilty  wife,  has  been  required  to  provide  for 
her  comfortable  maintenance.  (See  McQueen's  Pr.  House  of 
Lords,  537-9 ;  Observations  of  BEST.  J.,  in  Lee  a.  Thurlow,  4 
Dow  <&  12.  R.,  17.  So  also  ruled  in  Darley  a.  Darley.  in 
Wright's  Ohio  R.,  514,  and  see  Robison  a.  Goswold,  6  Mod. 
R.,  171.) 

This  indeed  does  not  show  that  lewdness  after  divorce  may  not 
be  taken  into  account,  but  it  suggests  that  no  rule  can  readily  be 
You  IX.— 20 
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stated  which,  by  the  influence  it  could  be  allowed  to  have,  should 
be  measured. 

I  have  not  been  able  to  find  any  cases  in  which,  on  an  inquiry 
into  the  amount  to  be  allowed  for  alimony,  the  conduct  of  the 
wife,  after  the  marriage  is  annulled,  has  been  taken  into  view. 
The  circumstances  which  are  the  subject  of  inquiry,  have  been 
of  a  direct  pecuniary  nature.  The  applications  for  an  increase 
or  diminution  of  alimony,  which  are  permitted  after  alimony 
has  once  been  settled,  are  of  that  description.  (See  Foulkes  a. 
Foulkes,  cited  Payntor  on  Mar.  and  Divorce,  256,  n.  (q.) ;  Kirk- 
well  a.  Kirkwell,  Ib.,  n.  (p.) ;  De  Blacquiere  a.  De  Blacquiere,  3 
Haggard,  322  ;  Wilson  a.  Wilson,  Ib.,  329,  note  ;  Paff  a.  Paff, 
1  Hop.,  584 ;  Holmes  a.  Holmes,  4  Barb.,  295  ;  Miller  a.  Miller, 
G  Johns.  Ch.  R.,  91.) 

It  is  stated  in  the  Digests  (2  U.  8.  Dig.,  514),  that  in  Sloan  a. 
Cox  (4  Ilayw.  R.,  75),  it  was  held  in  Tennessee,  a  husband,  who 
had  been  divorced  from  bed  and  board  and  decreed  to  pay  ali- 
mony to  his  wife,  cannot  avoid  the  payment  thereof  on  account 
of  the  subsequent  lewdness  and  adultery  of  the  wife.  I  have  not 
been  able  to  find  Hey  ward's  Reports  in  any  library  to  which  I 
have  access.  There  is  probably  an  error  in  the  citation  of  the 
volume,  since  I  am  told  there  are  but  three  volumes  (probably 
the  third  is  the  volume  intended) ;  whether,  therefore,  this  case 
proceeds  upon  any  peculiarity  of  the  law  of  Tennessee,  I  am  not 
able  to  say,  nor  can  the  case,  upon  the  mere  reference  to  it  in 
the  Digest,  be  taken  as  of  value  as  authority.  On  examination 
of  the  case  itself,  it  might  appear  to  have  no  influence  on  the 
present  question.  But  it  is  obvious  that  if  in  such  a  case  the 
lewdness  and  adultery  of  the  wife  should  not  deprive  her  of 
alimony,  it  ought  still  less  to  affect  it  when  the  divorce  was 
absolute. 

The  case  of  Packford  a.  Packford  (1  Paige  R.,  274),  undoubt- 
edly recognizes  the  idea,  that  where  the  conduct  of  the  wife  be- 
fore the  divorce  was  such  as  in  some  degree  contributed  to  the 
husband's  fall  from  virtue,  that  conduct  may  be  taken  into  view, 
and  the  Chancellor  there  also  mentions  her  subsequent  indis- 
cretions before  the  decree,  as  considered  by  him  in  fixing  the 
amount.  But  no  case  is  mentioned  to  me  going  any  further, 
and  I  am  not  satisfied  that  the  remarks  there  made  by  the  Chan- 
cellor find  any  warrant.  In  Burr  a.  Burr,  also  (10  Paige  R., 


NEW-YORK.  307 


Forrest  a.  Forrest. 


20),  the  indignities  and  cruelties  suffered  by  the  wife  before  the 
divorce,  were  deemed  entitled  to  consideration  in  fixing  the 
alimony. 

In  both  of  these  cases,  the  conduct  in  question  was  prior  to  the 
divorce  ;  in  the  latter  case  the  relation  of  husband  and  wife  still 
continued.  Both  cases  seem  to  regard  the  allowance  of  alimony 
as  in  a  manner  punitive,  and  to  be  enlarged  or  diminished  as  the 
husband's  offence  was  more  or  less  aggravated,  and  in  some  de- 
gree liable  to  be  affected  by  the  manner  in  which  the  wife  had 
performed  the  duties  of  the  conjugal  relation,  while  that  contin- 
ued. But  neither  of  the  cases  warrant,  I  think,  any  such  after 
that  relation  has  ceased,  and  the  duties  resulting  therefrom  no 
longer  subsist. 

To  prevent  any  misapprehension  from  what  has  been  said  in 
respect  to  the  conduct  of  the  plaintiff  subsequent  to  the  divorce, 
it  is  proper  to  state  that  the  affidavits  used  by  the  defendant  on 
this  motion,  speak  of  the  reputation  which  the  plaintiff  had  ac- 
quired in  California. 

No  one  states  any  instance  of  unchaste  conduct  to  the  personal 
knowledge  of  the  party  making  such  affidavit. 

The  plaintiff,  on  the  other  hand,  denies,  in  the  most  full  and 
unqualified  terms,  that  she  has  been  guilty  of  any  unchaste  con- 
duct, or  that  her  reputation  in  California  is  such  as  the  defend- 
ant alleges ;  but,  on  the  other  hand,  charges  that  whatever  of 
unfavorable  repute  she  may  have,  is  due  mainly  to  the  persistent 
efforts  of  the  defendant  to  destroy  her  character. 

My  conclusion  is,  that  the  motion  must  be  denied. 

II.  July,  1859. — Appeal  from  the  order  entered  hereupon,* 
to  the  General  Term. 

John  Van  Buren  and  Frederick  G.  Bumham,  for  the  appel- 
lant. 

Charles  O"1  Conor  and  Nelson  Chase,  for  the  respondent. 

BY  THE  CouRT.f — BOSWORTII,  Ch.  J. — The  opinion  of  the  judge 
who  made  the  order  appealed  from,  assigns  three  substantial 
grounds  in  support  of  the  order. 

*  The  order  entered,  was  simply  a  denial  of  the  motion. 

\  Present,  BOSWORTH,  Ch.  J.,  WOODRUFF,  PIKRREPOST,  and  MONCRIEF,  JJ. 
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1.  That  the  defendant  has  been  guilty  of  laches  in  not  moving 
for  a  commission  at  an  earlier  day. 

2.  That  a  commission,  in  the  form  of  the  one  sought,  should 
not  be  granted,  even  if  the  court  has  the  power  in  extraordinary 
cases  to  award  it. 

3.  That  the  facts  sought  to  be  proved  by  means  of  the  com- 
mission, are  not  proper  to  be  given  in  evidence  on  the  refer- 
ence. 

The  appellant  insists,  First.  That  he  has  not  been  guilty  of 
any  delay,  which  should  deprive  him  of  any  right  or  favor,  to 
which,  but  for  such  delay,  he  would  be  entitled. 

Second.  That  he  was  entitled  at  all  events  to  the  ordinary 
commission  without  a  stay  of  proceedings. 

Third.  That  he  was  entitled  to  a  commission  to  examine  wit- 
nesses orally. 

Fourth.  That  the  facts  sought  to  be  proved  are  relevant  and 
material,  in  determining  the  question  what  alimony,  or  whether 
any  alimony  should  be  allowed. 

The  alleged  facts  sought  to  be  proved  are  (1)  illicit  intercourse 
with  several  persons,  not  named ;  (2)  intemperance ;  (3)  ex- 
travagance ;  (4)  a  vicious  and  debased  association  and  mode  of 
living. 

The  misconduct  charged  is  alleged  to  have  occured  in  Cali- 
fornia, subsequent  to  the  judgment  of  divorce  (which  was  en- 
tered on  the  31st  day  of  January,  1852),  and  prior  to  the  order 
of  reference  now  pending,  and  which  was  entered  on  the  24th 
day  of  July,  1856,  on  the  reversal  by  the  general  term,  of  that 
part  of  the  judgment  or  decree  relating  to  the  amount  of  per- 
manent alimony  to  be  allowed.  The  plaintiff  was  in  California 
from  May,  1853,  to  April,  1856. 

In  this  connection  it  may  be  observed,  that  the  pending  refer- 
ence is  not  a  proceeding  in  an  action  at  law.  If  not  a  proceed- 
ing in  an  equity  suit,  properly  so  called,  it  is  a  proceeding  in  a 
suit,  of  which,  prior  to  the  Code,  a  court  of  equity  alone  had 
jurisdiction  (under  the  laws  of  this  State). 

This  court,  having  jurisdiction  of  the  action,  is  thereby  vested 
with  all  the  powers  of  the  old  Court  of  Chancery,  in  respect  to 
the  subject-matter  of  the  suit ;  and  which  it  might  rightfully 
exercise  to  possess  itself  of  the  information  requisite  to  decide 
the  suit,  or  make  any  interlocutory  order,  or  any  order  or  decree 
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in  it  subsequent  to  a  determination  of  the  main  points  of  con- 
troversy, according  to  justice  and  equity. 

I  shall,  therefore,  assume,  that  this  application  should  be  dis- 
posed of,  precisely  as  the  late  Court  of  Chancery  would  dispose 
of  a  like  motion,  made  under  the  same  peculiar  facts  and  cir- 
cumstances. 

It  will  hardly  excite  surprise  if  no  adjudication  can  be  found 
directly  in  point,  upon  the  question  of  the  competency  of  some 
of  the  facts  sought  to  be  proved,  and  the  effect  which  should  be 
given  to  them  if  established. 

The  provisions  for  permanent  alimony  usually  form  part  of 
the  decree  for  a  divorce  ;  or  are  embodied  in  a  further  order  or 
decree  made  before  a  new  state  of  facts  has  arisen. 

Intemperance  and  extravagance  may  precede  the  institution 
by  a  married  woman  of  a  suit  for  a  divorce,  and  may  have  con- 
tinued up  to  the  time  the  decree  was  pronounced. 

But  illicit  sexual  intercourse  on  her  part,  could  not  ordinarily 
precede  the  institution  of  a  suit  prosecuted  by  her  to  a  success- 
ful issue.  It  would  be  natural  to  expect,  that  the  effect  of  such 
misconduct  upon  the  question  of  permanent  alimony,  would, 
ordinarily,  be  determined  upon  applications  (made  subse- 
quent to  the  order  by  which  it  had  been  fixed)  to  modify  or  dis- 
charge it,  in  consequence  of  such  misconduct,  if  it  be  true  that 
a  court  of  equity  could  interfere  with  that  matter,  for  such  a 
cause. 

Section  43  [45],  2  Rev.  Stats.,  145,  declares,  that  in  a  case 
like  the  present,  "  the  court  may  make  a  further  decree  or  order 
against  the  defendant,  compelling  him  to  provide  such  suitable 
allowance  to  the  complainant,  for  her  support,  as  the  court  shall 
deem  just,  having  regard  to  the  circumstances  of  the  parties 
respectively." 

By  section  58  [60],  "  the  court  may  require  such  husband  to 
give  reasonable  security  for  such  *  *  allowance,"  and  if  he 
neglect  or  refuse,  the  course  to  be  pursued  to  secure  the  pay- 
ment of  the  allowance  to  her,  is  prescribed. 

It  is  urffed  that  under  section  43.  only  the  circumstances  of 

O  ' 

the  parties  respectively,  as  they  exist  at  the  time  of  pronouncing 
the  decree,  are  to  be  considered  in  determining  what  will  be  a 
suitable  and  just  allowance. 

It  is  not  denied,  however,  that  many  matters,  other  than  the 
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pecuniary  means  of  the  parties,  are  "  circumstances"  which  the 
court  must  consider. 

The  fortune  of  the  husband  may  be  such  that  its  income  will 
support  both,  separately,  as  they  have  been  accustomed  to  live, 
without  the  necessity  of  labor  on  the  part  of  either.  In  such  a 
case  the  wife  also  may  have  a  separate  property ;  the  income  of 
which  alone  will  be  sufficient  to  support  her  as  she  has  been 
accustomed  to  live,  or  she  may  have  no  separate  income. 

In  another  case,  the  husband  may  have  no  productive 
property,  and  yet  may  be  in  the  receipt  from  his  profession  or 
avocation  of  a  sum  sufficient  to  support  both,  as  they  have 
previously  lived,  if  living  together,  but  insufficient,  if  living 
separately. 

In  one  instance,  the  wife  may  be  a  confirmed  invalid,  and 
unable  to  do  any  thing  towards  her  support ;  and  in  another  she 
may  be  able  to  support  herself,  by  the  same  pursuit,  or  by  some 
pursuit  kindred  to  that  in  which  the  defendant  has  earned  his 
fortune,  and  which  she  may  be  competent,  and  as  a  matter  of 
taste  and  choice  be  willing  to  prosecute. 

"Would  a  provision,  which  in  the  latter  case  would  be  just  and 
suitable,  be  just  and  suitable  in  the  former?  Should  an  allow- 
ance of  the  same  precise  amount  be  made  in  each  of  the  two 
cases  last  supposed  ?  If  not,  then  the  pecuniary  faculties  of  the 
parties  are  not  alone  to  be  regarded,  unless  the  definition  of  the 
term  is  made  so  comprehensive  as  to  include  a  capacity  to  earn 
the  means  of  support  in  whole  or  in  part.  If  it  be  made  to  in- 
clude that,  then  in  some  of  the  cases  supposed,  the  injured  wife 
might,  with  her  view  of  the  fitness  of  things,  deem  it  a  personal 
degradation  to  perform  upon  the  stage,  or  in  a  public  concert. 
As  a  matter  of  religious  conviction,  it  might  be,  that  she  could 
not  be  induced  to  attend  the  former  even  as  a  spectator.  An- 
other woman  might  find  her  chief  happiness  in  the  applause 
which  her  performances  would  elicit. 

An  allowance  made  to  the  one  upon  the  basis,  that  she  might, 
and  therefore  should  contribute  to  her  support  by  appearing  as 
an  actress  or  public  performer,  would  involve  her  in  misery; 
while  made  on  the  same  basis  to  the  one  who  had  no  such 
scruples,  would  provide  her  with  all  that  she  would  desire. 

Is  any  regard  to  be  paid  to  the  religious  convictions  of  the 
one,  or  to  the  effect  which  a  resort  to  such  pursuits  would  work 
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in  her  social  relations  and  position,  or  to  the  reputation  which 
such  associations  might  create  among  those  whose  good  opinion 
she  would  most  value,  viz.,  the  religious  and  more  cultivated 
and  moral  portion  of  the  community  ? 

Without  undertaking  to  say  which  class  is  right,  or  which 
wrong,  or  that  either  is  exactly  right ;  we  all  know  that  a  large 
class  of  the  community,  and  a  class  too,  that  is  regarded  as  the 
more  moral,  because  the  most  consistent,  in  conforming  their 
conduct  to  the  religious  doctrines  which  they  profess  and  cherish, 
regard  theatres  as  schools  of  vice,  and  feel  and  act  upon  the 
conviction  that  it  is  sinful  to  witness  their  exhibitions. 

Another  class  regard  them  with  favor;  and  the  entertainments 
they  furnish  as  worthy  of  patronage.  In  this  class  are  included 
many  who  hold  high  positions  in  the  circles  denominated  and 
considered,  by  the  bulk  of  the  community,  as  the  first  circles  or 
classes  of  cultivated  society. 

Many  would  regard  all  expenditures  made  to  secure  the 
pleasures  incident  upon  attending  theatrical  performances, 
whether  paid  as  the  price  of  admission,  or  to  dress  in  a  style 
deemed  suitable  to  the  occasion,  as  inexcusable  extravagance  ; 
and  constant  attendants  upon  the  theatre,  as  persons  to  whom  "a 
vicious  and  debased  association  and  mode  of  living"  might  be 
justly  imputed. 

This  consideration  alone,  shows  how  difficult  it  is  to  state 
any  rule  by  which  it  can  be  accurately  determined,  in  a  mannei 
that  will  operate  justly  upon  all  parties  to  such  actions,  what  is, 
and  what  is  not  extravagance ;  and  what  is  a  vicious  and  de- 
based association  in  such  sense,  that  by  reason  of  a  complain- 
ant being  guilty  of  it,  a  diminished  amount  of  alimony  should 
be  allowed  to  her. 

Some  kinds  of  conduct,  and  some  kinds  of  association  may 
be  treated  as  being,  in  the  common  judgment  of  civilized  so- 
ciety, so  gross  and  vicious  as  to  be  absolutely  degrading. 

But  there  is  also  an  endless  variety  of  conduct,  and  of  asso- 
ciation inseparable  from  it,  in  respect  to  the  morality  and  de- 
basing tendency  of  which,  persons  of  intelligence,  of  a  fair 
general  morality,  and  of  good  purposes,  differ. 

And  the  same  considerations  are  equally  applicable  to  various 
sources  of  enjoyment  and  the  kind  of  life  and  association  which 
they,  to  some  extent,  induce,  and  to  the  consequent  charges  of 
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extravagance  or  debasing  association  which  might,  in  the  judg- 
ment of  many,  be  predicated  of  them. 

Is  each  one,  whose  duty  it  may  be  to  sit  in  judgment  in  a 
case  like  this,  to  determine  what  is  extravagant,  or  what  asso- 
ciation is  debasing,  by  his  own  habits  and  personal  opinions,  and 
be  influenced  by  them  in  settling  questions  like  those  now  pre- 
sented ;  or  is  there  some  general  principle  by  which  such  ques- 
tions must  be  determined,  without  considering  the  great  variety 
of  views  and  opinions  which  it  would  be  necessary  to  do,  if  all, 
or  any  of  the  facts  now  sought  to  be  proved,  were  proper  sub- 
jects of  evidence. 

The  rank  and  position  which  the  parties  occupy  in  society, 
and  their  general  mode  of  life,  should  be  considered ;  and  the 
allowance  made,  as  a  general  rule,  should  at  all  events  be  suf- 
ficient to  enable  the  wife  to  continue  in  the  enjoyments  to 
which  she  has  been  accustomed,  when  the  husband's  income 
is  adequate  to  support  both  as  they  have  been  accustomed  to 
live. 

Whether  that  allowance  be  expended  in  part  indiscreetly  or 
not,  does  not  concern  the  husband.  To  a  just  and  suitable  al- 
lowance she  is  entitled.  As  a  general  rule,  the  particular  ap- 
plication of  it  is  a  matter  entirely  for  her  own  determination. 
Whether  she  shall  so  change  her  habits  as  to  economize  and 
accumulate,  or  whether  she  w*ill  expend  a  part,  and  if  so,  what 
part,  upon  objects  which  she  regards  as  charitable  or  deserving 
of  encouragement,  or  in  a  manner  which  some  may  deem  use- 
less or  extravagant,  are  subjects  in  respect  to  which  the  hus- 
band, the  party  in  fault,  has  no  right  to  be  heard. 

It  is  his  duty  to  provide  the  means  for  her  support  and  main- 
tenance to  the  amount  determined  to  be  suitable  and  just;  her 
manner  of  expending  it  he  has  no  right  to  dictate. 

Whether  in  some  of  the  extreme  cases  supposed,  on  the  argu- 
ment, such  as  the  idiocy  or  lunacy  of  the  wife,  any  greater  sum 
should  be  allowed  than  would  be  requisite  to  defray  fully  the 
expenses  of  maintaining  her,  it  is  not  important  to  consider:  in 
such  cases  she  would  be  destitute  of  the  capacity  to  appropriate 
any  sum  which  might  be  allowed,  and  it  would  not  be  incon- 
sistent with  any  conclusion  yet  stated  to  limit  the  allowance  to  a 
sum  which  would  cover  her  actual  expenses,  as  it  might  be 
deemed  suitable  to  provide  for  her. 
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But  this  case  presents  no  such  question,  and  therefore  does 
not' require  any  minute  consideration  of  it. 

The  allegations  of  the  petition,  on  which  the  commission  was 
moved  for,  are :  "  that  during  the  two  years  or  so  that  she  re- 
sided in  San  Francisco,  she  gradually  fell  from  the  favorable 
position  first  accorded  to  her,  and  acquired  the  reputation  of 
being  a  woman  of  bad  morals,  and  dissolute  and  extravagant 
life,  addicted  to  the  excessive  use  of  ardent  spirits,  and  also 
unchaste ;  not  with  reference  to  one  person  alone,  but  to  sev- 
eral." 

That  the  petitioner  "  has  derived  information  of  acts  of  intem- 
perance, immorality,  fornication,  and  adultery,  on  the  part  of 
said  plaintiff,  during  the  period  referred  to,  from  statements 
made  by  witnesses  thereof,  in  some  instances,  and  from  careful 
inquiry  as  to  facts  which  were  within  the  knowledge  of  other 
witnesses,  and  could,  and  would  be  testified  to,  if  the  testimony 
was  required  or  compelled." 

The  plaintiff',  in  an  opposing  affidavit,  declares  and  testifies, 
"  that  she  never  has,  either  in  California  or  in  any  other  place, 
committed  adultery,  or  fornication,  or  committed  any  violation 
of  chastity." 

She  "says  she  cannot  deny  having  spent  and  given  away 
money  to  an  extent  which  prudence  forbade ;  and  so  far  she  is, 
perhaps,  liable  in  a  degree  to  the  charge  of  extravagance ;  but 
she  denies  that,  either  in  California  or  elsewhere,  she  has  led  a 
life  of  intemperance  or  vice,  as,  according  to  his  usual  habit  of 
assailing  this  deponent,  the  said  defendant  hath  untruly  alleged 
in  his  petition." 

If  it  be  true,  as  the  defendant's  petition  seems  to  state,  that 
persons,  who  have  been  "  witnesses"  of  acts  of  fornication  and 
adultery  on  the  part  of  the  plaintiff,  have  so  told  him ;  then, 
assuming  these  acts  to  be  material,  he  needs  only  their  testi- 
mony, if  they  are  entitled  to  credit,  and  if  they  are  not  entitled 
to  credit,  proceedings  should  not  be  delayed  to  examine  them. 

If  the  phrase  "  witnesses  thereof"  was  intended  to  be  applied 
only  to  "  acts  of  intemperance  and  immorality,"  or  to  one  of 
them,  then  it  may  be  said  that  the  charge  is  very  indefinite,  and 
the  acts  claimed  to  be  acts  of  intemperance  or  immorality,  are 
not  defined. 

If  the  immorality  meant,  be  other  than  "  the  excessive  use  of 
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ardent  spirits"  or  "  fornication,"  there  Is  nothing  in  the  petition 
to  indicate  very  clearly  of  what  it  is  supposed  to  consist. 

If  acts  of  fornication  subsequent  to  the  decree  are  inadmissible 
in  evidence,  upon  the  question  of  the  alimony  to  be  allowed, 
then  I  think  it  may  be  assumed  that  subsequent  acts  of  intem- 
perance are. 

The  true  solution  of  this  question  must  depend  upon  the  rules 
and  principles  on  which  alimony  is  awarded,  and  its  amount 
determined,  to  be  ascertained  from  the  series  of  decisions  made 
in  such  cases,  and  the  statutes  upon  the  subject,  and  not  upon 
any  arbitrary  and  fluctuating  notion  of  what  may  be  seemly  and 
proper,  or  desirable,  in  a  case  of  such  facts  as  are  alleged  to  exist 
in  this  particular  case. 

It  must  be  obvious  that  the  decisions  in  the  ecclesiastical 
courts  of  England  do  not  fully  meet  the  precise  case,  for  the 
reason  that  they  leave  the  marriage  relation  subsisting,  and  the 
husband  under  a  legal  obligation  to  provide  the  wife  with  at 
least  the  necessaries  of  life,  and  she  is  not  wholly  freed  from 
obligations  to  him.  He  has  still  an  interest  in  her,  and  may 
justly  be  deemed  to  be  afflicted  by  her  misconduct. 

In  those  courts,  although  a  separation  be  decreed  for  the 
adultery  of  the  wife,  an  allowance  is  provided  for  her,  and  the 
considerations  which,  in  such  a  case,  might  justly  moderate  its 
amount,  can  have  no  just  application  to  the  case  of  a  woman 
absolutely  divorced  for  the  misconduct  of  her  husband,  or  upon 
the  question  whether  the  amount  of  alimony  (having  been  right- 
fully determined  at  the  time  the  decree  of  divorce  was  pro- 
nounced) can  be  reduced  for  her  subsequent  misconduct.  The 
decisions  in  those  courts,  from  the  necessity  of  the  case,  have 
not  been  made  upon  any  such  state  of  facts,  and  consequently 
have  not  established  any  rule  which  precisely  meets  them. 

By  the  rules  of  the  common  law,  upon  the  marriage,  the  hus- 
band is  vested  with  all  the  present  available  means  of  the  wife, 
together  with  a  right  to  her  future  earnings  and  acquisitions. 
At  the  same  time  the  law  casts  upon  him  the  duty  suitably  to 
maintain  his  wife,  according  to  his  ability  and  condition. 

When  a  marriage  has  been  duly  solemnized,  each  of  the  mar- 
ried parties  acquires  thereby  certain  legal  rights,  as  against  the 
other,  not  to  be  forfeited,  unless  for  some  breach  of  matrimonial 
duty.  "  When  an  erring  one  has  broken  the  matrimonial  en- 
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gagement,  the  law  gives  to  the  innocent  party  such  redress  as 
the  nature  of  the  case  and  the  constitution  of  the  tribunal 
allows."  If  a  "  husband  has  committed  adultery,  the  court  can 
neither  watch  him  during  his  after-life,  to  prevent  his  repeating 
the  offence,  nor  wipe  out  from  his  nature  the  stain  which  the  sin 
has  imparted,  nor  take  off  the  weight  of  sorrow  from  the  mind 
of  the  wife ;  but  if  she  chooses  not  to  overlook  the  transgression, 
it  can  compel  him  to"  provide  "  for  her  what  the  marriage  gave 
her  a  right  to  demand,  a  pecuniary  support."  (Bishop  on  Mar. 
and  Div.,  ed.  1859,  §  560,  560  c.) 

What  she  may  do  after  she  has  been  divorced,  and  the  mar- 
riage relation  has  been  dissolved  by  reason  of  his  adultery,  can 
affect  no  matrimonial  engagement,  for  none  exists,  nor  violate 
any  matrimonial  duty,  for  she  no  longer  owes  any  to  her  former 
husband. 

What  he  should  be  made  to  pay,  as  the  means  of  her  future 
support,  according  to  all  general  rules  of  judgment,  must  depend 
upon  the  facts  which  create  the  right  to  it;  and  they  must  be 
the  facts  existing  and  as  they  exist  when  the  right  becomes  fixed 
and  perfect.  The  time  of  pronouncing  the  decree  is  the  one  at 
which  the  right  is  judicially  ascertained  and  declared. 

From  that  moment  the  marriage  relation,  and  all  duties  con- 
sequent upon  it,  are  ended,  except  the  duty  of  the  husband  to 
make  such  a  provision  for  the  support  of  the  wife  as  the  mar- 
riage made  it  his  duty  to  furnish  and  gave  her  the  right  to  de- 
mand, having  regard  to  the  circumstances  of  the  parties  re- 
spectively. 

Our  own  statutes  on  this  subject  seem  to  have  been  framed 
with  this  view,  as  being  the  true  one  in  relation  to  her  rights. 

By  the  statutes  of  this  State,  if  a  wife  obtain  a  divorce  by 
reason  of  the  adultery  of  her  husband,  and  if  at  the  time  the 
decree  is  pronounced,  she  "  be  the  owner  of  any  real  estate,  or 
have  in  her  possession  any  goods,  or  things  in  action,  which 
were  left  with  her  by  her  husband,  acquired  by  her  own  indus- 
try, given  to  her  by  devise  or  otherwise,  or  to  which  she  may  be 
entitled  by  the  decease  of  any  relative  intestate,  all  such  real 
estate,  goods,  or  things  in  action,  shall  be  her  sole  absolute 
property."  (2  Rev.  Stats.,  §§  146,  44  [46]  ;  /&.,  190,  §  6.) 

So  too,  if  the  wife  be  the  guilty  party,  and  a  divorce  be 
granted  for  that  cause,  she  not  only  forfeits  all  right  to  dower  in 
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her  husband's  real  estate,  or  any  part  thereof,  and  to  any  dis- 
tributive share  in  his  personal  estate  (/#.,  46  [48]) ;  but  the 
husband's  right  "  to  any  real  estate  owned  by  the  defendant,  at 
the  time  of  pronouncing  the  decree,  in  her  own  right,  and  to  the 
rents  and  profits  thereof,  shall  not  be  taken  away  or  impaired 
by  such  dissolution  of  the  marriage ;  and  he  shall  also  be  en- 
titled to  such  personal  estate,  and  things  in  action,  as  may  belong 
to  the  defendant,  or  be  in  her  possession  at  the  time  such  decree 
shall  be  pronounced,  in  like  manner  as  though  the  marriage  had 
continued."  (76.,  §  45  [47] ;  2  Rev.  Z.,  §§  7,  8.) 

Sections  44  and  45,  according  to  their  terms,  operate  upon  the 
property  and  rights  of  which  they  treat,  and  which  they  settle, 
as  of  the  time  of  pronouncing  the  decree  of  divorce.  But  they 
deprive  the  guilty  of  all  rights  of  property  acquired  by  the  mar- 
riage ;  and  if  the  wife  be  the  guilty  party  they  do  not  restore, 
but,  on  the  contrary,  prohibit  the  court  from  restoring  to  her  for 
her  support  and  maintenance  any  property  which  she  owned  at 
the  time  of  the  marriage,  or  acquired  during  coverture.  Neither 
section  43,  nor  any  other  section  of  our  statutes,  in  terms,  author- 
izes the  court  to  award  any  allowance  for  her  support  and  main- 
tenance, when  a  divorce  has  been  granted  by  reason  of  her 
adultery. 

If,  therefore,  the  New  York  Court  of  Chancery  had  no  power 
to  award  permanent  alimony,  except  in  the  cases  specified  in 
the  statute,  it  may  be  that  it  could  grant  none  in  such  a  case  as 
Darley  a.  Darley  (  Wright's  Ohio  Rep.,  514),  nor  to  any  woman 
whom  it  might  divorce  by  reason  of  her  adultery.  But  on  this 
point  it  is  not  necessary  to  express  any  definite  opinion. 

For  whether  or  not  the  courts  must  look  to  the  statutes  alone 
for  their  power  to  grant  permanent  alimony,  and  find  in  them 
the  source  and  limits  of  their  authority,  the  argument  is  quite 
strong  that  the  rights  of  the  parties  are  to  be  settled  and  fixed, 
upon  the  facts  as  they  exist  at  the  time  the  decree  of  divorce  is 
pronounced. 

The  rights  declared  by  sections  44  and  45  cannot,  I  think,  be 
modified  or  affected  by  the  subsequent  licentiousness  (however 
gross)  of  the  party  to  whom  they  are  thus  confirmed. 

And  although  a  woman  who,  in  a  suit  brought  against  her 
by  her  husband  for  a  divorce,  if  convicted  of  adultery,  forfeits 
her  right  to  dower,  or  to  any  distributive  share  in  his  personal 
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estate  (2  Rev.  Stats.,  146,  §  48  ;  1  fb.,  741,  §  8),  and  "  every  join- 
ture, devise,  and  pecuniary  provision  in  lieu  of  dower  (1  Rev. 
Stats.,  742,  §  15);  yet  although  she  may,  undiscovered  by  him, 
have  committed  adultery  in  his  lifetime,  she  probably,  in  the 
event  of  his  dying  intestate,  would  forfeit  neither. 

Yet  in  morals  her  offence  is  as  grave,  and  should  be  attended 
with  as  serious  consequences  to  her,  though  first  discovered  after 
his  death,  as  if  discovered  and  she  had  been  convicted  of  it  in 
his  lifetime,  in  a  suit  brought  by  him  to  obtain  a  divorce  for 
that  cause. 

If  section  43  can  properly  be  construed  as  requiring  a  regard 
to  be  had  only  to  the  circumstances  of  the  parties  respectively, 
at  the  time  the  decree  is  pronounced,  in  fixing  the  amount  of  an 
allowance,  which  will  be  suitable  and  just ;  and  if  partly  for 
that  reason  the  authority  confined  by  section  58  [§  60]  was 
granted,  then  these  two  sections  are  not  only  harmonious  (al- 
though the  allowance  may  be  modified  in  the  event  of  a  subse- 
quent change  in  the  pecuniary  condition  of  the  parties),  and  the 
latter  section  will  enable  any  order  or  decree  made  under  the 
former  to  be  enforced,  but,  in  connection  with  the  other  sections 
cited,  they  furnish  some  warrant  for  holding  that  it  was  intended 
to  be  final,  in  such  sense  as  not  to  be  liable  to  be  withheld  by 
reason  of  the  subsequent  immoral  conduct  of  the  party  whose 
support  it  was  designed  and  made  to  secure. 

No  case  has  been  cited  in  which  it  was  moved  to  have  an 
allowance  fixed  at  the  time  of  the  decree  reduced  for  subsequent 
misconduct,  or  in  which  such  a  matter  was  treated  as  relevant 
or  material  for  such  a  purpose,  on  an  application  to  modify  the 
allowance  fixed  by  the  decree. 

Applications  to  change  the  rate  of  allowance,  when  once 
fixed,  are  not  numerous,  and  Mr.  Bishop,  in  his  elaborate  and 
instructive  treatise  on  Marriage  and  Divorce,  quotes  the  remark 
of  Dr.  Lushington,  to  the  effect  that  he  remembers  but  two  in- 
stances were  applications  to  increase  or  diminish  it  have  been 
successful  (Bishop  on  Mar.  and  Div.^  §  593,  3d  ed.),  without  inti- 
mating that  his  o\vn  researches  had  resulted  in  finding  others. 

Considering  the  length  of  time  that  this  branch  of  the  law 
furnishes  evidence,  through  the  reports  and  otherwise,  of  the 
mode  in  which  it  had  been  administered  in  this  and  other  States 
of  the  Union ;  the  fact  that  such  subsequent  misconduct  does 


318  ABBOTTS'  PRACTICE  REPORTS. 

Forrest  a,  Forrest 

not  appear  to  have  been  presented  as  an  element  to  affect  the 
amount  of  the  allowance,  may  be  regarded  as  a  strong  and 
almost  conclusive  presumption  against  its  admissibility. 

I  regard  §  43  [45],  2  Rev.  Stats..  145,  not  as  permissive  mere- 
ly, but  as  imperative ;  and  that  it  is  the  right  of  the  wife  to  de- 
mand, and  the  duty  of  the  court  to  decree  a  suitable  allowance. 
(1  Laws  of  N.  Y.,  K  &  R.,  93,  §  2 ;  I '  Greenleaf,  do.,  428,  §  2  ; 
and  2  Rev.  Z.,  199,  §  5.) 

Mr.  Bishop,  in  the  work  already  cited,  reaches  the  conclusion, 
fully  justified,  as  I  think,  by  the  authorities  to  which  he  refers, 
and  the  practice  of  the  court,  that  "  the  doctrine  extends  through 
the  entire  field  of  our  law,  as  administered  alike  in  the  common 
law,  equity,  and  ecclesiastical  tribunals;  that,  in  effect,  when- 
ever the  wife  is  adjudged  entitled  to  live  separate  from  her  hus- 
band, by  reason  of  his  breaches  of  matrimonial  duty,  a  concur- 
ring adjudication  must  be  pronounced,  that  he  support  her  while 
so  living  (/&.,  §  561),  during  their  joint  lives."  (/&.,  §  592.) 

"  The  law  seems  to  recognize  the  right  of  the  wife  to  use  one- 
third  or  more  of  the  common  estate,  in  its  rules  concerning 
dower,  and  the  distribution  of  the  effects  of  a  deceased  husband. 
And  in  reason,  the  wife  living  separate  from  her  husband, 
should  be  permitted  to  spend  one-third  as  much  for  her  living 
as  he  for  his."  (/£.,  §  619 ;  see  also  §§  617-623,  d.) 

"  When  a  breach  of  matrimonial  duty  has  been  committed,  suf- 
ficient in  extent  and  kind  to  authorize  the  injured  party  to  sepa- 
rate from. the  offender — evidently  on  reasons  already  given"  (/£., 
§§  560  &.,  560  c.) — "  the  offender  should  pay  to  the  other  as  much 
as  will  place  the  other  in  a  pecuniary  condition  equal  to  what 
would  be  enjoyed  if  the  breach  had  not  taken  place*  *  *  * 
Now  we  have,  first,  the  damages  suffered;  secondly,  a  proceed- 
ing established  by  law,  wherein  the  judge  has  a  discretion  to 
award  money,  and  no  specific  rule,  either  of'  statute  or  common 
law,  established  to  limit  the  discretion  below  a  consideration  of 
the  damages."  (75.,  §  619,  a ) 

He  forcibly  concludes,  that  "there  are  some  plain  proposi- 
tions of  common-sense  governing  this  matter  of  alimony,  on  a 
divorce  from  the  bond  of  matrimony,  as  follows :  First,  The  in- 
nocent party  should  not  be  left  to  suffer  pecuniarily  for  having 
been  compelled  by  the  conduct  of  the  other  to  seek  the  divorce. 
Secondly,  The  wife  made  thus  in  a  certain  sense  a  widow, 
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should  not  usually  be  set  back  simply  where  she  stood,  in  point 
of  property,  when  she  entered  the  marriage.  *  *  *  Thirdly, 
She  should  not  stand  worse  than  if  death  instead  of  divorce 
had  dissolved  the  connection." 

In  Eichardson  a.  Wilson  (8  Yergh.  7?.,  67),  the  court  intend- 
ed that  the  right  of  the  wife  to  a  support  from  her  husband,  was 
a  constitutional  right,  which  the  legislature  could  not  take  away 
by  a  divorce  bill,  passed  ex  parte,  and  without  notice  to  her, 
even  supposing  it  to  be  effectual,  as  against  her,  to  dissolve  the 
marriage  itself.  In  Lawrence  a.  Lawrence,  Chancellor  Wai- 
worth  remarks,  that  "  if  she  succeeds  in  establishing  such  im- 

*  o 

proper  conduct  on  the  part  of  the  husband  to  entitle  her  to  a 
divorce  or  separation,  she  is  entitled  to  a  portion  of  the  property 
as  a  right,  founded  upon  his  violation  of  the  marriage  contract." 

The  legislation  of  such  of  the  States  (also  cited  and  comment- 
ed on  by  Bishop)  as  provides,  in  case  of  a  divorce,  for  a  division 
of  the  property,  seems  to  be  founded  upon  the  rule,  as  one  that 
is  elementary  and  fundamental,  that  a  woman  who  obtains  a 
divorce  for  the  adultery  of  her  husband,  has  a  right  to  a  portion 
of  his  property,  or  to  the  use  of  it  for  her  support  and  main- 
tenance ;  and  that  what  is  suitable  and  just,  so  far  as  that  ques- 
tion may  be  affected  by  the  conduct  of  the  wife,  must  be  deter- 
mined by  her  conduct  prior  to  the  decree,  and  that  with  such 
determination,  all  power  to  inquire  into  it,  as  affecting  the  ques- 
tion of  such  alimony,  is  at  an  end.  (Bishop,  §§  623  <?.,  630.) 

In  some  States  the  courts,  by  statute,  have  a  discretion,  when 
they  deem  it  wise,  to  make  her  an  allowance,  although  the 
divorce  is  granted  because  she  is  the  guilty  party.  There  are 
several  reported  cases  in  which  an  allowance  has  been  made  to 
her  under  such  circumstances.  (Bishop^s  Div.,  561,  and  the 
cases  cited  in  notes  1,  2,  3.) 

My  conclusion  is,  that  when  a  woman  is  divorced  from  her 
husband  by  reason  of  his  adultery,  her  right  to  such  suitable 
allowance  as  may  be  just,  having  regard  to  the  circumstances  of 
the  parties,  respectively,  as  they  exist  at  the  time  the  decree  is 
pronounced,  is  perfect  and  absolute. 

That  it  is  no  part  of  the  province  of  the  court  that  fixes  the 
amount,  to  watch  over  her  subsequent  conduct  in  life,  or  to  take 
proof  of  it,  as  a  ground  of  affecting  the  right  to  an  allowance, 
or  its  amount. 
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That  her  subsequent  misconduct  no  more  impairs  her  right  to 
it,  than  such  subsequent  misconduct  would  impair  her  right  to 
dower,  or  to  a  distributive  share  of  her  husband's  personal  es- 
tate, if  he  had  died  intestate,  and  no  divorce  had  been  pro- 
nounced. 

That  whatever  may  be  the  power  of  the  court,  under  particu- 
lar statutes,  or  in  the  absence  of  any  statute  affecting  the  ques- 
tion, to  enlarge  or  diminish  the  amount,  subsequently,  by  reason 
of  an  improvement  or  loss  of  the  faculties  (the  property)  of 
either  or  of  both  of  them,  the  allowance  is  to  be  fixed  in  view 
of  all  the  circumstances  proper  to  be  considered,  as  they  exist 
at  the  time  the  decree  is  pronounced. 

How  she  spends  it,  no  more  concerns  the  former  husband  or 
the  court,  than  the  manner  in  which  any  other  woman  may 
spend  the  like  sum.  Whatever  feeling  he  may  be  supposed  to 
have  in  the  matter  in  judgment  of  law,  he  stands  in  the  same 
position  to  her  as  to  any  other  unmarried  woman  in  society. 

Her  subsequent  good  or  ill  conduct,  can  be  made  to  affect  her 
only  as  the  same  conduct  would  affect  other  individuals.  There 
is  no  law  by  which  her  misconduct,  whatever  it  may  be,  can  be 
punished  by  a  forfeiture  of  part  of  an  allowance,  just  in  itself, 
when  fixed  and  adjudged  to  her  by  reason  of  her  husband's 
violation  of  his  legal  duties  to  her,  nor  by  which  her  subsequent 
meritorious  conduct  can  be  rewarded  by  an  increased  allowance 
at  his  expense. 

I  think,  therefore,  that  the  order  appealed  from  was  properly 
granted,  on  the  ground  that  the  facts  sought  to  be  proved  are 
inadmissible  in  evidence  on  the  pending  reference. 

Whether  the  pending  motion  should  have  been  denied  for  the 
other  reasons  assigned  by  the  judge  who  made  the  order  appealed 
from,  it  does  not  become  very  important  to  consider  further,  if 
the  conclusion  last  expressed  be  correct. 

The  opinion  delivered  in  support  of  the  order  in  question, 
proves  quite  conclusively  that  the  defendant  is  not  entitled,  as 
a  matter  of  strict  right,  to  the  commission,  which  by  statute 
may  be  issued  "  to  take  testimony  in  any  cause  depending  in 
the  Court  of  Chancery"  (2  Rev.  Stats.,  ISO,  §  84  [78]),  or  "in  a 
court  of  law,  being  a  court  of  record,"  in  an  action  in  which 
"  an  issue  of  fact  shall  have  been  joined"  (II.,  393,  §  19  [§  11]) ; 
or  in  which  "an  interlocutory  judgment  shall  have  been  ob- 
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tained"  (/&.,  396,  §  32  [§  24]);  even  though  some  of  the  mat- 
ters offered  to  be  proved  were  relevant  and  material. 

The  allegations  of  extravagance  as  immaterial,  and  of  intem- 
perance as  too  vague  and  indefinite,  are  no  justification  to  the 
court  for  subjecting  the  plaintiff  to  any  delay  in  the  proceedings 
upon  the  reference. 

The  previous  history  of  the  action  entitles  the  plaintiff  to 
some  consideration  in  respect  to  her  alleged  fornication  and 
vicious  mode  of  living  while  in  California,  even  though  proof 
of  them  might  be  material.  The  pleadings,  verdict,  bill  of  ex- 
ceptions, and  the  judgments  of  the  special  and  general  terms  of 
this  court  (upon  which  in  part  the  order  appealed  from  was 
made),  show  that  she  was  charged  by  the  defendant's  answer  in 
this  cause  with  acts  of  adultery  with  various  persons  who  were 
named,  as  well  as  with  persons  to  the  defendant  unknown  ;  and 
that  after  a  trial,  almost  without  a  parallel  as  to  its  length,  a 
jury  determined  that  each  and  all  of  those  charges  were  untrue. 

The  alleged  acts  of  fornication  now  sought  to  be  proved,  were 
committed,  if  at  all,  in  California,  between  May,  1853,  and  April, 
1856.  More  than  three  years  had  elapsed  after  the  plaintiff  left 
California,  before  the  motion  was  made  which  resulted  in  the 
order  appealed  from. 

The  plaintiff  denies,  in  the  most  unqualified  manner,  that  she 
has  been  guilty  of  any  misconduct  of  the  character  in  question. 

The  defendant  does  not,  in  his  petition,  name  any  person  with 
whom  (as  he  has  been  informed)  the  plaintiff  has  committed  for- 
nication, nor  any  person  as  one  who  will  testify  to  any  specified 
facts  which,  if  uncontradicted,  would  tend  to  show  that  she  had 
been  guilty  of  such  misconduct. 

He  states,  it  is  true,  l'that  he  has  derived  information  of  acts 
of  intemperance,  immorality,  fornication,  and  adultery  on  the 
part  of  said  plaintiff  during  the  period  referred  to,  from  state- 
ments made  by  witnesses  thereof  in  some  instances,  and  from 
careful  inquiry  as  to  facts  which  were  within  the  knowledge  of 
other  witnesses,  and  could  and  \vould  be  testified  to,  if  the  testi- 
mony was  required  or  compelled." 

He  also  states,  in  respect  to  the  seventy-five  witnesses  named 
in  his  petition,  that  they  "  are,  and  each  of  them  is,  as  your  peti- 
tioner is  advised  by  his  counsel  hereinafter  named,  and  believes, 
a  material  and  necessary  witness  for  the  defendant  in  the  further 
VOL.  IX. —21 
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defence  of  this  action,  and  on  the  hearing  before  the  said  referee  ; 
that  your  petitioner  has  stated  to  John  Yan  Buren,  Esq.,  his  coun- 
sel herein,  who  resides  in  the  city  of  New  York,  the  facts  which 
he  expects  to  prove  ty  each  of  said  witnesses,  and  that  he  is  ad- 
vised hy  his  said  counsel,  and  believes,  that  each  and  every  of 
said  witnesses  is  material  as  aforesaid;"  "that  among  the  wit- 
nesses hereinafter  named"  (in  the  petition),  "are  several  whom 
your  petitioner  is  informed,  and  believes,  have  had  criminal  in- 
tercourse with  the  said  plaintiff." 

But  the  petition  does  not  designate  any  of  them  as  the  persons 
with  whom  such  misconduct  has  been  committed,  nor  detail  any 
of  the  facts  which  were  stated  to  defendant's  counsel,  as  the  facts 
which  he  expected  to  prove  by  either  of  the  witnesses. 

Allegations  of  conduct  of  such  character  as  is  here  imputed  to 
the  plaintiff,  if  the  defendant  possesses  any  information  in  respect 
to  it  entitled  to  any  consideration,  can  be  made  more  specific,  and 
be  established  by  witnesses  who  can  be  named  in  a  commission. 

If  they  cannot  be,  the  court  ought  not,  after  the  experience 
furnished  by  the  trial  of  this  cause,  to  issue  a  roving  commission 
to  examine  as  witnesses  whomsoever  the  defendant  may  desire, 
and  whose  character  the  plaintiff  may  not  be  able  to  prove,  al- 
though not  worthy  of  the  slightest  credit  in  court  or  out  of  it,  in 
order  to  prove  such  misconduct  with  persons  who  are  not  named, 
and  at  times  not  intimated. 

As  nothing  but  a  case  of  urgent  necessity  should  induce  the 
•court  to  grant  a  commission  under  the  circumstances  of  a  case 
like  this,  and  in  a  condition  such  as  this  is,  some  stronger  grounds 
for  believing  that  the  facts  alleged  are  true  should  be  shown 
than  have  been  established  in  support  of  the  defendant's  petition. 

It  is  for  the  reason  that  no  such  case  of  urgent  necessity  has 
been  presented,  and  because  allegations  much  more  precise  and 
specific,  based  on  transactions  alleged  to  have  occurred  in  the 
city  where  both  parties  at  the  time  resided,  have  been  fully  tried 
and  found  to  be  destitute  of  truth,  and  because  of  the  long  delay 
in  moving  for  the  commission,  that  the  order  appealed  from 
should,  among  other  reasons,  be  affirmed. 

To  justify  the  issuing  of  a  commission  in  such  a  case  as  the 
present,  at  the  time  and  under  such  circumstances  as  the  one  in 
question  was  applied  lor,  and  the  subjecting  of  the  plaintiff  to 
any  delay  or  expense  in  its  execution,  a  case  should  be  presented 
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free  from  all  suspicion  that  any  part  of  the  motive  in  asking  it 
is  to  delay  or  annoy  the  plaintiff',  and  furnishing  strong  moral 
evidence  that  the  facts  alleged  can  be  proved,  and  that  great 
injustice  would  be  done  to  the  defendant  if  the  court  withheld 
the  aid  necessary  to  procure  the  proper  evidence. 

The  petition  and  other  papers  on  which  the  order  appealed 
from  was  made,  do  not,  in  my  opinion,  present  such  a  case,  and 
for  that  reason,  also,  the  order  should  be  affirmed. 

All  the  other  Justices  concurred,  except  PIERREPONT,  J.,  who 
dissented  from  that  part  of  the  opinion  which  holds,  that  in  fix- 
ing the  amount  of  alimony,  the  immoralities  and  bad  conduct  of 
the  wife,  after  the  decree  of  divorce  is  pronounced  and  before 
the  amount  of  permanent  alimony  is  finally  fixed,  cannot  be 
considered  by  the  court. 

Order  affirmed. 


THWING  a.  THWING. 

Supreme  Court,  First  District ;  Special  Term,  October,  1859: 
NEW  PARTIES. — JUDICIAL  SALE. 

In  an  action  of  partition,  after  judgment  of  partition  and  sale,  and  the  advertise- 
ment of  sale  had  been  commenced,  the  plaintiff  died,  and  such  of  his  heirs  as 
were  not  already  parties  defendant  were  substituted  in  his  place  as  plaintiffs. 

Held,  that  it  was  not  necessary  to  advertise  anew,  changing  the  title  of  the 
cause. 

"Where  a  party  is  made  plaintiff  under  section  121  of  the  Code,  as  the  successor 
in  interest  of  the  original  plaintiff,  he  is  bound  by  all  the  acts  of  the  plaintiff, 
and  is  not  entitled,  as  a  party  brought  in  as  defendant  is,  to  open  former  pro- 
ceedings. 

Motion  to  compel  purchaser  to  complete  his  purchase. 

This  was  an  action  for  partition.     The  objection  made  by  the 
purchaser  is  stated  in  the  opinion. 

INGRAHAM,  J. — Pending  the  advertisement  of  sale,  the  plain- 
tiff in  this  action  died,  and  his  share  of  the  premises  sought  to 
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be  partitioned,  passed  to  his  three  children.  Two  of  them  were 
defendants  in  the  action  originally.  The  third  was  made  plain- 
tiff by  order  of  the  court,  as  his  successor  in  interest.  The 
advertisement  was  continued  in  the  same  form  as  originally 
commenced,  and  the  premises  were  sold  in  pursuance  thereof. 
The  purchaser  now  objects  to  the  title,  because  there  was  not  a 
new  advertisement  after  the  plaintiff  was  introduced  into  the 
cause. 

I  do  not  see  that  such  a  course  was  in  any  way  necessary. 
The  Code,  section  121,  provides  for  such  a  case,  and  authorizes 
the  court  to  order  the  action  to  be  continued  by  his  successor  in 
interest.  The  action  is  to  be  continued — to  proceed — not  to  go 
back  and  repeat  what  had  been  done  ;  but  to  be  continued.  If 
the  successor  had  been  made  defendant,  he  might  have  claimed 
the  right  to  put  in  an  answer  and  defend,  but  the  plaintiff  could 
do  no  such  thing ;  by  coming  in  as  plaintiff,  he  assumes  all  the 
former  plaintiff's  acts,  admits  the  proceedings  previously  taken 
to  be  correct,  and  adopts  them  as  his  own,  and  by  proceeding 
he  is  estopped  from  afterwards  denying  the  regularity  of  the 
judgments  and  subsequent  proceedings.  There  are  other  reasons 
why  it  was  not  necessary  to  proceed  anew.  The  judgment  of 
partition  and  sale  was  perfected  before  the  death.  The  rights  of 
the  parties  thereafter  were  not  in  the  land  but  in  the  proceeds. 
Wherever  the  plaintiff's  share  vested,  the  partition  was  per- 
fected, and  the  interest  attached  to  the  money,  the  proceeds  of  the 
sale,  rather  than  to  the  land.  The  same  sale  and  partition  must 
be  made  as  before,  and  the  only  difference  would  be  in  the  dis- 
tribution of  the  share  of  the  deceased  party,  which  would  be 
regulated  on  motion. 

I  am  of  the  opinion  there  was  no  irregularity  in  the  proceed- 
ing, and  that  the  purchaser  should  complete  his  purchase. 


NEW-YORK.  325 


Thayer  a.  Willet 


THAYER  a.  WILLET. 

New  York  Superior  Court;  General  Term,  November,  1859. 
ATTACHMENT.  —  SHERIFF.  —  FRAUDULENT  CONVEYANCE. 

A  sheriff  who,  acting  under  a  warrant  of  attachment  issued  as  a  provisional 
remedy  under  the  Code  before  judgment,  has  seized  property  in  the  possession 
of  a  vendee  claiming  title  under  a  bill  of  sale  from  the  defendant  in  the  attach- 
ment, may  show  in  defence  of  an  action  against  him  by  such  vendee  to  recover 
the  property,  that  the  alleged  sale  was  fraudulent  as  against  the  attaching 
creditors. 

Exception  directed  to  be  heard  in  the  first  instance  at  general 
term. 

This  was  an  action  for  chattels.  The  property  in  question 
was  merchandise  taken  from  the  plaintiff's  possession  by  the  de- 
fendant, as  sheriff,  on  the  26th  day  of  June,  1857,  by  virtue  of 
a  warrant  of  attachment  issued  against  one  Mason  A.  Perkins, 
in  a  suit  brought  by  Joseph  Rosenthal  and  another,  against 
Perkins,  in  the  Supreme  Court. 

The  plaintiff  claimed  title  to  the  merchandise  under  a  bill  of 
sale  from  Perkins,  made  on  the  12th  of  June,  1857.  He  proved 
that  the  consideration  of  the  sale  was  an  indebtedness  of  Perkins 
to  himself,  which  had  existed  several  months,  and  for  which  he 
held  Perkins'  notes,  and  that  he  delivered  up  these  notes  on  re- 
ceiving the  bill  of  sale,  and  took  the  goods  on  account  of  the 
indebtedness.  Evidence  was  also  given  tending  to  show  that 
the  plaintiff  took  immediate  possession  of  the  goods,  and  kept 
them  until  they  were  attached  by  the  defendant. 

The  defendant  having  admitted  the  taking  and  detention  of 
the  goods,  offered  in  evidence  the  attachment  by  virtue  of  which 
he  had  taken  them,  and  further  offered  to  prove  that  the  bill  of 
sale  or  transfer  under  which  the  plaintiff  claimed  was  fraudu- 
lent and  void  as  against  Perkins'  creditors,  and  especially  as 
against  the  plaintiffs  in  the  action  in  which  the  attachment  was 
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issued,  and  that  the  plaintiff  in  this  action  had  notice  of  the 
fraudulent  intent  with  which  it  was  made. 

The  plaintiff  objected  that  as  the  plaintiffs  in  the  attachment 
were  not  judgment-creditors  of  Perkins,  which  was  admitted  by 
the  defendant,  they  were  not  in  a  condition  to  question  the 
plaintiff's  title ;  and  on  this  objection  the  court  excluded  the 
evidence  offered  to  impeach  the  transfer.  The  jury  found  for 
the  plaintiff  in  the  sum  of  §1000.  The  court  directed  the  de- 
fendant's exception  to  the  exclusion  of  the  evidence  to  be  heard 
in  the  first  instance  at  general  term. 

E.  &  E.  T.  Brown,  for  the  plaintiff. — I.  The  evidence  must 
have  properly  been  excluded  on  the  ground  that  no  evidence 
was  offered  that  the  attaching  creditors  were  creditors  at  the 
time  of  the  bill  of  sale  to  plaintiff'. 

II.  The  plaintiffs  in  the  attachment  suit  may  never  recover 
judgment ;  and  if  they  fail  to  do  so,  the  sheriff  if  he  is  allowed 
to  defend  this  action  on  the  ground  of  the  attachment,  might 
keep  the  property  without  accountability  to  any  one. 

III.  After  plaintiff  had  shown  a  good  title  as  against  Perkins, 
defendant  could  not  attach  it  without   showing   a  judgment 
against  Perkins.     (Jackson  a.  Caldwell,  1  Cow.,  622  ;  Parker  a. 
Walrod,  16  Wend.,  514 ;  Ilaight  a.  Wilson,  2  Johns.,  46 ;  Frisbey 
a,  Thayer,  25  Wend.,  396  ;  2  Cow.  Tr.,  287 ;  Creppen  a.  Hud- 
son, 13  N.  Y.  (3  Kern\   161  ;  McElwain  a.  Willis,   9  Wend., 
548  ;  Cow.  &  II.,  notes,   1079-1082,  739  ;  Hopkins  a.  Webb, 
9  Humph.,  519  ;  Hastings  a.  Belknap,   1  Den.,  190.)     If  the 
sheriff  can  try  the  question  of  fraud  while  there  is  no  judgment, 
a  bill  might  have  been  filed  by  the  attaching  creditors  for  the 
same  purpose,  but  no  other  decree  could  be  made  on  such  a  bill 
than   an   alternative   decree,  directing  the   application  of  the 
property  to  their  debt  in  case  they  should  recover  judgment. 
This  shows  the  necessity  of  the  rule  adopted  by  the  court  in 
this  case.     (See  23  Wend.,  480 ;  Brinkerhoof  a.  Brown,  4  Johns. 
Ch.  72.,  671 ;  Clarkson  a.  De  Peyster,  3  Paige,  320  ;  Cuyler  a. 
Morland,  6  Ib.,   271  ;  Beck  a.  Bnrdett,  1  Ib.,  305.)     Even  a 
judgment  of  another  State,  or  in   the  United  States  Court  will 
not  authorize  the  filing  of  a  bill.     (Tarball  a.  Griggs,  3  Paige, 
207  ;  and  see  Thomas  a.  Merchants'  Bank,  9  Ib.,  215  ;  Gary  a. 
Cornelius,  1  Barb.  Ch.  R.,  571.) 
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William  Curtis  Noyes  and  A.  J.  Vanderpoel,  for  the  defend- 
ant.— I.  The  attachment  is  a  "  security  for  such  judgment  as  the 
plaintiff  may  recover,"  and  he  cannot  avail  himself  of  it  by 
sale  of  the  property  until  after  judgment  and  execution.  His 
lien  enables  him  to  keep  the  property  within  the  jurisdiction. 
(Storm  a.  Waddell,  2  Sandf.  Ch.  R.,  494  ;  Peck  a.  Jenness.  7 
How.  Pr.  R.,  612.) 

II.  The  effect  of  sections  231  and  232  is  to  give  the  creditor 
the  same  right  to  seize  on  attachment  as  he  would  have  under 
execution.     The  fact  of  being  a  creditor  must  be  established  in 
either  case.     (See  McKay  a.  Harrower,  27  Barl.,  463,  469  ; 
Coffin  a.  Kay,  1  Mete.,  212  ;  Van  Loan  a.  Kline,  10  Johns.,  129, 
131 ;  American  Exchange  Bank  a.  Morris  Canal  Banking  Com- 
pany, 6  Hill,  362,  366  ;  "Grosvenor  a.  Gold,  9  Mass.,  209,  210  ; 
Martin  a.  Dryden,  1  Gilin.,  188;  Drake  on  Attachm.,  §§221, 
226,  233.) 

III.  The  command  of  the  attachment  is   the   same  in  sub- 
stance as  that  of  an  execution,  and   except  where  the  statute 
directs  otherwise,  the  authority  to  take  is  the  same.     (Pratt  a. 
Wheeler,  6  Gray,  520  ;  Handy  a.  Johnson,  12  Johns.,  220.) 

IV.  The  decisions  supporting  the  right  to  impeach  a  fraudu- 
lent transfer,  under  attachments  against  absent  and  absconding 
debtors  are  applicable  equally  to  attachments  under  the  Code. 

Y.  The  decisions  of  sister  States,  where  attachment  is  re- 
sorted to,  to  sustain  the  officer's  right  to  seize  property  in  pos- 
session of  the  fraudulent  vendee.  (Damson  a.  Bryant,  2  Pick., 
411  ;  Pratt  a.  Wheeler,  6  Gray,  520  ;  Owen  a.  Dickson,  17 
Conn.,  492  ;  Angler  a.  Ash,  6  Foster,  99  ;  Ilalsey  a.  Whitney, 
4  Mason,  206,  211  ;  AVarner  a.  Norton,  20  How.  (U.  &),  448  ; 
Tappan  a.  Evans,  11  N.  //.,  311.) 

VI.  The  statute  relative  to  fraudulent  conveyances  is  not  con- 
fined to  judgment-creditors  :  the  transfers  are  void  as  to  all 
creditors  who  elect  to  treat  them  as  void  by  adopting  the  process 
which  the  law  provides  ;  and  attachment  as  a  provisional  reme- 
dy is  one  of  these.     (See  Jackson  a.  Myers,   18  Johns.,   425  ; 
Owen  a.  Dickson,  17  Conn.,  492;  Ilalsey  a.  Whitney,  4  Mason, 
206,  211 ;  Clapp  a.  Leatherbee,  IS  Pick.,  131  ;  2  RM.  Stats., 
136.) 

VII.  Though  Chancery  will  not  ordinarily  apply  property  not 
leviable  by  execution,  until  after  judgment  and  execution  re- 
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turned  unsatisfied,  yet  here  we  are  acting  under  a  power  con- 
ferred upon  a  creditor  by  statute  who  is  pursuing  his  rights  in  a 
court  of  law.  Where  the  law  gives  a  lien,  the  party  can  go 
into  Chancery  whenever  necessary,  to  obtain  the  benefit  of  it. 
(See  "Wilson  a.  Forsyth,  24  Barb.,  119  ;  Falconer  a.  Freeman, 
4  Sandf.  Ch.  R.,  565  ;  Scott  a.  McMillen,  1  Litt.,  302  ;  McEl- 
wain  a.  Willis,  9  Wend.,  548  ;  Tappan  a.  Evans,  11  N.  II.,  311 ; 
Kittridge  a.  Warren,  14  II.,  509  ;  Hunt  a.  Field,  1  Stock., 
36  ;  Stone  a.  Anderson,  6  Fost.,  506  ;  Drake,  on  Attachment, 
225,  2d  ed.) 

BY  THE  COURT.* — PIERREPONT,  J. — The  case  presents  the 
single  question  whether  a  sheriff,  acting  under  a  warrant  of  at- 
tachment regularly  issued  in  an  action  pursuant  to  the  provis- 
ions of  the  Code,  and  who  has  attached  property  in  the  posses- 
sion of  a  vendee  claiming  title  under  a  bill  of  sale  from  the 
debtor,  can  show  in  defence  of  a  suit  against  him  by  such  ven- 
dee to  recover  the  property,  that  the  alleged  sale  was  fraudulent 
as  against  creditors. 

By  section  227  of  the  Code,  an  attachment  may  be  issued — 

First,  Against  a  foreign  corporation  ; 

Second,  Against  a  non-resident  ; 

Third,  Against  an  absconding  or  concealed  debtor  ; 

Fourth,  Against  a  defendant  who  is  about  to  remove  his 
property  from  the  State  ; 

Fifth,  When  he  has  assigned,  or  disposed  of,  or  secreted ;  or 

Sixth,  When  about  to  assign,  or  dispose  of,  or  secrete  his  prop- 
erty with  intent  to  defraud  his  creditors. 

The  warrant  may  issue,  when  by  affidavit  it  shall  appear  that 
a  cause  of  action  exists  against  the  defendant,  and  the  grounds 
and  amount  of  the  claim  is  specified.  (Code,  §  229.) 

Before  issuing  the  warrant,  an  undertaking  with  sufficient 
surety  is  required.  (§  23.)  And  the  warrant  shall  be  directed 
to  the  sheriff,  and  shall  require  him  to  attach  and  safely  keep 
such  property  of  the  defendant  as  may  be  sufficient  to  satisfy 
the  plaintiff's  demand,  including  costs  and  expenses.  (§  231.) 
And  the  sheriff  is  required  "  to  keep  the  property  seized!)]]  him, 
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to  answer  any  judgment  which  may  be  obtained  in  such  action." 
(§  232.) 

If  the  writ  under  which  the  sheriff  took  the  property  had 
been  an  execution  instead  of  a  warrant  of  attachment,  lie  could 
have  given  evidence  that  the  sale  to  the  vendee,. Thayer,  was 
fraudulent  and  void  as  against  the  creditors  of  Perkins.  This 
proposition  is  too  familiar  to  require  any  reference  to  au- 
thorities. 

An.  execution  is  directed  against  the  property  of  the  defend- 
ant. The  same  is  true  of  the  warrant  of  attachment.  But  it  is 
urged  that  an  execution  is  founded  upon  a  judgment,  by  which 
the  relation  of  debtor  and  creditor  is  established;  while  the 
warrant  of  attachment  rests  upon  an  alleged  claim  supported 
only  by  exparte  affidavits,  sufficient  to  obtain  the  warrant,  and 
to  make  a prima  facie  case,  which  a  trial  may  disprove. 

Now,  what  did  the  Legislature  intend  by  these  provisions  of 
the  Code  ? 

"When  this  statute  was  passed,  the  law  relating  to  sales  and 
transfers  of  property  with  the  intent  to  defraud  creditors  had 
long  been  in  force,  and  all  such  sales  were  void.  The  sheriff 
who  had  seized  property  under  a  fi.  fa.  might,  in  an  action 
against  him  by  the  vendee  of  the  defendant,  show  that  the  title 
of  such  vendee  was  fraudulent  as  against  creditors. 

This  being  the  well-settled  and  long-established  law,  the 
Legislature  enacts,  that  when  a  defendant "  has  assigned  or  dis- 
posed of  his  property  with  intent  to  defraud  his  creditors,  an 
attachment  (on  proper  application)  may  issue,  and  the  defend- 
ant's property  be  held  by  the  sheriff  to  answer  any  judgment 
which  may  be  obtained  in  the  action."  Did  the  Legislature 
intend  to  say  that  a  fraudulent  assignment  of  a  man's  property 
should  be  a  ground  for  an  attachment,  and  yet  that  the  fraudu- 
lent assignee  could  forthwith  take  such  property  from  the 
sheriff,  or  sue  him  in  trespass,  and  the  sheriff  have  no  right  to 
set  up  the  fraud  in  defence  of  his  lien,  and  his  right  to  hold  the 
goods  ? 

A.  owns  a  store  of  goods  of  great  value  ;  just  before  three 
o'clock  he  goes  to  B.  and  borrows  $20,000,  and  gives  his  check 
payable  the  next  day.  On  the  following  morning  A.  transfers 
his  entire  stock  of  goods  to  his  son  by  a  bill  of  sale,  duly  ex- 
ecuted for  the  consideration  of  one  dollar,  and  love  and  affec- 
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tion  ;  the  son  takes  possession,  and  the  father  retires,  and  re- 
fuses to  pay  his  check.  B.  obtains  a  warrant  of  attachment  on 
the  ground  that  A.  lias  disposed  of  his  property  with  intent  to 
defraud  his  creditors.  The  sheriff  seizes  the  goods  in  possession 
of  the  son,  who  thereupon  sues  the  sheriff  for  the  value  of  the 
goods,  proves  the  bill  of  sale  and  possession.  The  sheriff  offers 
to  show  the  sale  fraudulent;  but  is  met  with  the  objection  that 
the  transfer,  as  between  the  father  and  son,  is  good,  and  that  B. 
is  not  &  judgment-creditor,  and  hence  no  evidence  of  fraud  in 
the  sale  can  be  admitted.  In  my  judgment,  the  intention  of 
this  statute  is  clear;  its  plain  meaning  is  that  a  creditor,  whether 
by  judgment  or  otherwise,  upon  giving  the  requisite  bonds,  and 
making  the  requisite  affidavit,  shall  have  the  right  to  cause  the 
sheriff  to  attach  the  property  of  the  defendant,  and  keep  it  to 
answer  any  judgment  which  may  be  recovered  in  the  action. 
A  transfer  of  property  with  intent  to  defraud  creditors  is  void ; 
not  void  as  to  judgment-creditors  alone,  but  as  to  all  creditors  ; 
the  statute  makes  no  distinction.  A  transfer  which  is  void  con- 
veys no  title.  The  moment  the  attachment  issues,  the  plaintiff 
in  the  attachment  is_prima  facie  a  creditor,  and  has,  so  far  as 
the  attachment  is  concerned,  all  the  rights  of  a  judgment-credi- 
tor until  his  prima  facie  claim  is  defeated. 

If  the  plaintiff  in  the  attachment  does  not  prove  his  claim,  he 
fails  in  the  action,  and  the  sheriff  holds  the  property  ready  to 
be  returned  to  the  vendee  from  whom  it  was  taken,  or  he  re- 
sponds in  such  damages  as  the  law  awards.  But  if  the  plaintiff 
in  the  attachment  succeeds,  and  the  title  of  the  vendee  is  ad- 
judged fraudulent,  then  the  property  is  applied  to  the  payment 
of  the  judgment  which  the  attaching  creditor  has  recovered, 
and  no  injustice  is  done,  and  the  intention  of  the  law  is 
satisfied. 

Under  the  statute  relating  to  absconding  and  fraudulent 
debtors,  attachments  have  been  repeatedly  issued,  and  our  courts 
seem  to  have  recognized  the  right  of  the  sheriff  to  maintain  his 
lien  upon  property  attached  in  the  hands  of  a  fraudulent  vendee 
until  a  determination  of  the  action. 

In  the  case  of  Falconer  a.  Freeman  (4  Sandf.  CJi.  7?.,  567), 
the  court  says  :  "  The  complainants,  although  creditors  at  large, 
have  acquired  a  lien  upon  Freeman's  property  by  this  attach- 
ment. It  is  as  valid  and  effective  a  lien  in  favor  of  all  creditors 
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as  is  made  in  favor  of  a  plaintiff  at  law,  by  the  issuing  of  an 
execution  which  he  is  prevented  by  some  fraud  of  his  debtor 
from  levying  on  movable  property." 

In  Noble  a.  Holmes  (5  Hill  7?.,  194),  Judge  Bronson  says  : 
"  The  sale  could  not  be  impeached  by  a  creditor  at  large.  It 
must  be  a  creditor  having  a  judgment  and  execution,  or  some 
other  process  which  authorizes  a  seizure  of  the  goods.  As  a 
general  rule,  process  regular  upon  its  face  is  sufficient  for  the 
protection  of  the  officer,  although  it  may  have  been  issued  with- 
out authority.  But  when  an  officer  attempts  to  overthrow  a  sale 
by  the  debtor  on  the  ground  of  fraud,  he  must  go  back  of  his 
process  and  show  authority  for  issuing  it.  If  he  acts  under  an 
execution  he  must  show  a  judgment ;  and  if  he  seizes  under  an 
attachment,  he  must  show  the  attachment  regularly  issued." 

The  same  principle  was  recognized  in  Van  Etten  a.  Hurst  (6 
Hill  72.,  311),  and  also  very  directly  by  Judge  Harris  in  Van 
Kirk  a.  Wild  (11  Barb.  72.,  520). 

The  case  of  Warner  a.  Norton  and  others,  came  up  by  writ  of 
error  from  the  Circuit  Court  of  the  United  States  for  the  north- 
ern district  of  Illinois;  and  the  court  held,  that  where  a  sheriff 
was  sued  for  taking  goods  under  an  attachment,  which  goods 
had  been  previously  assigned  under  circumstances  which  were 
alleged  to  be  fraudulent,  it  was  proper  for  the  court  to  charge 
the  jury,  that  if  they  believed  from  the  evidence  that  the  sale 
was  made  for  the  purpose  of  hindering,  delaying,  or  defrauding 
creditors,  it  was  invalid  as  against  the  defendant ;  and  that 
whether  the  sale  was  or -was  not  fraudulent  was  a  question  of 
fact,  to  be  determined  by  the  jury  under  all  the  circumstances 
of  the  case,  (Head  Note  of  Warner  a.  Norton,  2  How.  U.  S. 
72.,  448.) 

An  execution  directs  the  sheriff  to  take  the  property  of  the 
defendant.  The  warrant  of  attachment  does  the  same.  The 
command  in  each  writ,  in  this  respect,  is  identical,  and  the  au- 
thority to  take  is  the  same — under  the  present  statute,  the  war- 
rant has  even  a  greater  power  than  an  execution.  It  reaches  all 
things  which  an  execution  might  take,  and  debts,  equities,  things 
intangible  besides. 

In  Handy  a.  Johnson  (12  Johns.  7?.,  220),  Chief-justice  Spen- 
cer says:  "There  can  be  no  doubt  that  the  constable  under  the 
attachment  could  take  any  goods  and  chattels  which  could  be 
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levied  on  by  execution.  The  authority  in  both  cases  is  the 
same." 

Justice  Welles,  in  McKay  a.  Ilarrower  (27  Barb.  R.,  463, 
469),  says  :  "  An  attachment  issued  under  the  Code,  is  more  in 
the  nature  of  the  former  writ  of  fieri  facias,  as  to  its  object  and 
effect,  than  of  any  other  common-law  writ.  It  is  in  effect  an 
initiatory  execution  against  the  defendant's  property  before  judg- 
ment, and  issued  in  anticipation  thereof." 

The  case  of  Pratt  a.  Wheeler  (6  Gray's  Mass.  R.,  520),  was 
recently  decided  by  the  Supreme  Court  of  Massachusetts.  In 
that  case  it  appeared  that  a  tenant  in  possession  of  real  estate 
claimed  title  under  a  levy  upon  the  premises  as  the  property  of 
Taft  &  Gleason,  made  the  6th  day  of  July,  1855 — that  the  ac- 
tion against  Taft  &  Gleason  was  commenced  by  "  general  at- 
tachment," dated  April  3,  1855. 

Prior  to  the  attachment,  and  so  early  as  October,  1854,  Taft 
&  Gleason  had  conveyed  the  property  to  one  Bancroft  by  deed, 
which  was  duly  recorded.  Bancroft  conveyed  the  premises  to 
Edward  Lamb  by  deed,  March  24,  1855,  which  was  also  duly 
recorded  prior  to  the  attachment. 

Upon  the  trial  the  tenant  offered  to  prove  that  the  deed  from 
Taft  &  Gleason  to  Bancroft  was  made  without  consideration, 
and  to  preserve  the  property  of  Taft  &  Gleason  from  attachment, 
and  contended  that  it  was  therefore  void,  as  against  their  credi- 
tors. The  judge  before  wrhom  the  action  was  tried,  admitted 
the  evidence  and  submitted  the  question  of  fraud  to  the  jury, 
who  found  in  favor  of  the  tenant;  exception  was  taken,  and 
after  hearing  above,  Chief-justice  Shaw  in  delivering  the  opin- 
ion of  the  court  says : 

"  The  court  are  of  opinion  that  the  attachment  on  mesne  pro- 
cess, though  in  general  terms,  was  sufficient  to  bind  the  estate  if 
afterwards  levied  on.  *****  It  is  stated  in  the  argument 
that  this  rule  ought  not  to  apply  when  the  estate  attached  does 
does  not  stand  in  the  name  of  the  debtor,  is  o  authority  is  cited 
for  this  distinction.  Perhaps  it  is  founded  on  the  supposed  mis- 
description  in  the  return  as  of  all  the  interest  of  Taft  &  Glea- 
son the  defendants;  while  they  had  conveyed  it  away  and  had 
no  interest.  But  it  seems  to  us  that  this  distinction  cannot 
be  sustained.  The  theory  of  the  law  is,  that  such  a  deed  by  a 
debtor  to  defraud  creditors,  passes  nothing ;  for  all  purposes  of 
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attachment,  the  estate  is  the  property  of  the  debtor,  it  is  at- 
tached as  his,  levied  upon  as  his,  the  title  by  force  of  the  levy 
passes  directly  from  the  debtor  to  the  execution-creditor ;  the 
intermediate  deed  is  void,  and  therefore  the  estate  is  not  mis- 
described  as  the  estate  of  the  debtor,  though  said  deed  be  on 
record."  The  fact  that  in  this  case  a  judgment  was  obtained 
after  the  attachment,  can  make  no  difference  in  the  principles 
upon  which  the  court  based  their  decision. 

In  Lyon  a.  Sandford  (5  Conn,  fi.,  548),  the  court  held,  that 
".the  lien  by  attachment  was  as  sacred  as  a  lien  by  mortgage." 

In  Owen  a.  Dixon  (17  Conn.  7?.,  498),  the  court  held,  that  a 
creditor  at  large  without  process  could  not  impeach  a  fraudulent 
conveyance;  but  that  a  creditor  having  some  process  on 'which 
the  property  might  be  lawfully  seized,  and  by  which  it  is  made 
liable  either  immediately  or  ultimately  to  be  appropriated  in 
satisfaction  of  the  debt,  could  impeach  such  fraudulent  convey- 
ance, and  that  whether  the  process  was  attachment  or  execution 
made  no  difference.  The  case  of  Park  a.  Whitney  (21  Conn. 
.7?.,  206),  seems  also  distinctly  in  point.  The  statutes  of  Massa- 
chusetts and  Connecticut  relating  to  attachments  and  fraudulent 
conve}7ances  are  so  like  our  own,  that  their  decisions  bear  direct- 
ly upon  the  question  before  us. 

In  the  late  Court  of  Chancery,  a  bill  to  set  aside  a  fraudulent 
conveyance  would  not  be  in  favor  of  one  who  claimed  to  be  a 
creditor,  before  judgment  and  execution,  and  such  creditor 
could  obtain  no  lien  by  filing  his  bill  or  Us  pendens  ;  and  the 
same  is  now  true  of  proceedings  which  are  in  the  nature  of  the 
old  creditor's  bill  in  equity ;  and  hence  it  is  asked,  why  a  credi- 
tor before  judgment  can  obtain  that  indirectly  by  attachment, 
which  he  could  not  obtain  directly  by  bill  in  equity  or  its  sub- 
stitute ? 

The  answer  is  that  the  statute  gives  him  the  right  in  the  one 
case,  and  not  in  the  other.  Under  the  statute  the  attaching 
creditor  pursues  his  legal  remedies,  and  acquires  such  rights  and 
liens  as  that  statute  gives  him.  If  his  case  does  not  come 
within  the  statute  he  cannot  avail  himself  of  its  provisions. 
There  are  many  cases  where  a  bill  may  properly  be  filed  to  set 
aside  fraudulent  conveyances,  in  which  no  attachment  could 
issue.  But  in  a  proper  case  for  an  attachment,  where  the 
creditor  seeks  his  remedy  under  the  law,  and  in  conformity 
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therewith  obtains  a  warrant,  and  the  sheriff  under  such  process 
seizes  goods,  as  of  the  defendant,  he  acquires  a  lien  upon  those 
goods ;  if  they  are  in  fact  the  defendant's — they  are  his,  if  the 
sale  was  void ;  it  was  void  if  made  with  intent  to  defraud  credi- 
tors, and  the  sheriff's  apparent  lien,  and  special  property,  with 
right  of  possession,  will  remain  until  that  question  of  fraud  can 
be  tried,  or  until  the  plaintiff  is  defeated  in  his  action.  "We 
think  one  of  the  very  objects  of  the  statute  was  to  reach  in  a 
summary  way  the  debtor's  property  fraudulently  transferred, 
and  to  hold  it  safe  in  the  custody  of  the  law  until  the  creditor 
might  have  an  opportunity  to  prove  his  demand  out  of  which 
the  debtor  was  by  the  sale  endeavoring  to  defraud  him. 

I  have  found  no  case  reported  in  which  it  has  ever  been  held 
that  the  sheriff's  special  property  or  lien,  acquired  by  seizure 
under  a  regular  attachment,  has  ever  been  defeated  by  a  ven- 
dee of  the  defendant  in  the  action  where  the  sale  to  such  vendee 
was  fraudulent  as  against  creditors ;  and  no  case  in  which  evi- 
dence of  such  fraud  was  excluded  when  offered  by  the  sheriff  in 
his  defence. 

The  case  of  Andrews  a.  Durant  (18  N.  Y.  It.,  500).  and  the 
other  cases  where  like  remarks  have  been  made  in  the  course  of 
the  decisions,  are  not  in  conflict  with  this  view. 

.  In  none  of  those  cases  did  the  question  of  the  sheriff's  lien,  or 
special  property  by  virtue  of  an  attachment,  arise ;  and  the 
court  did  not  pass  upon,  or  in  any  manner  seem  to  have  had 
their  attention  called  to  such  a  case. 

I  am  aware  that  in  the  second  district,  a  general  term  of  the 
Supreme  Court,  held  by  three  of  the  most  eminent  judges  in  this 
State,  have  held  a  contrary  opinion  in  a  case  like  this.  (Hall 
a.  Stryker,  Post,  342.)  Entertaining  as  we  do,  for  the  judgment  of 
a  court  so  constituted,  the  highest  respect,  we  are,  nevertheless, 
compelled  to  differ  in  our  construction  of  the  statute. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event. 

HOFFMAN,  J. — The  case  has  been  treated  by  the  learned  coun- 
sel on  both  sides  as  one  of  great  importance,  not  only  in  relation 
to  numerous  actions,  involving  large  amounts  dependent  upon 
its  determination,  but  as  to  the  principles  which  it  embraces  and 
the  consequences  which  it  entails.  A  decision  of  the  learned 
Court  of  the  Second  District,  expressly  to  the  point,  has  also  been 
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brought  before  us,  and  as  our  conclusion  is  adverse  to  that  de- 
cision, it  becomes  us  to  state  our  course  of  reasoning -with  fulness 
and  with  care. 

The  defendant,  the  sheriff  of  the  county  of  New  York,  has 
seized  certain  goods,  under  an  attachment  issued  to  him  in  an 
action  in  this  court  still  pending.  The  plaintiff  in  the  present 
action  claims  such  goods,  under  an  assignment  made  prior  to  the 
attachment.  The  question  is,  can  the  sheriff',  the  defendant  in 
the  present  action,  set  up  fraud  in  the  assignment  as  a  defence? 

The  objection  is  urged,  with  great  apparent  strength,  that  none 
but  a  judgment  and  execution  creditor  is  allowed  to  impeach 
an  assignment  or  transfer  of  property  as  fraudulent ;  that  the  de- 
mand of  a  creditor  must  be  first  judicially  determined  ;  that  the 
whole  inquiry,  trial,  and  expense  of  testing  the  question  of  fraud 
may  turn  out  utterly  useless,  as  the  plaintiff  in  the  action  may  be 
defeated  ;  and  thus  that  principle,  authority,  and  expediency  are 
repugnant  to  the  allowance  of  the  proposed  defence  in  this  suit. 

These  objections,  with  some  others,  are  urged  in  the  opinion 
of  Mr.  Justice  BROWN,  in  the  case  of  Hall  a.  Stryker,  in  which 
the  General  Term  of  the  Second  District  expressly  decided  the 
question  before  us,  adversely  to  the  claim  of  the  defendant  here. 

The  learned  judge  presented  the  question  thus:  "I  shall  ex- 
amine whether  a  person  claiming  to  be  a  creditor,  with  a  war- 
rant of  attachment  under  the  Code,  but  with  no  judgment  or 
execution  for  his  debt,  has  a  standing  in  court  which  will  enable 
him  to  impeach  and  litigate  the  bona  fides  of  a  sale  of  goods  by 
his  alleged  debtor  to  a  third  person,  \vhich  has  been  consumma- 
ted by  transfer  and  delivery  of  the  possession  before  the  lien  of 
the  warrant  attached."  The  case  is  then  examined,  and  various 
propositions  stated  and  argued,  upon  which  the  conclusion  was 
arrived  at  denying  the  right  of  such  a  creditor.  These  are  ad- 
verted to  in  the  following  opinion. 

The  Code  has  expressly  authorized  an  attachment  to  issue, 
when  a  person  has  assigned,  disposed  of,  or  secreted  any  of  his 
property,  with  an  intent  to  defraud  creditors.  The  property  is 
to  be  attached  as  security  for  a  judgment,  which  may  be  recov- 
ered by  the  plaintiff  (§  227).  The  affidavit,  under  section  229, 
makes  a  case  for  the  attachment,  when  it  appears  that  a  cause 
of  action  exists,  and  the  party  has  assigned,  disposed  of,  or  se- 
creted any  of  his  property,  with  intent  to  defraud  his  creditors. 


336  ABBOTTS'  PKACTICE  KEPOPwTS. 


Thayer  a.  Willet. 


The  warrant  directs  the  sheriff  to  attach  and  safely  keep  the 
property  of  the  defendant  within  his  county  (§  231).  By  section 
232  he  is  to  collect  and  receive  into  possession  all  debts,  credits, 
and  effects  of  the  defendant,  and  may  take  such  legal  proceed- 
ings as  may  be  necessary  for  that  purpose,  either  in  his  own 
name  or  in  that  of  the  plaintiff. 

In  thus  explicitly  sanctioning  an  attachment  when  property 
has  been  fraudulently  assigned,  the  Code  appears  to  warrant  ne- 
cessarily an  inquiry  into  the  fraud,  and  a  contest  with  the  alleged 
fraudulent  assignee,  and  it  seems  to  warrant  this  upon  the  attach- 
ment merely. 

Again:  The  case  of  an  attachment  differs  from  that  of  a  sim- 
ple contract-creditor  bringing  an  action  to  impeach  an  assign- 
ment (Newstad  a.  Joel,  2  Duer  R.,  530,  3  Kern.  7?.,  388),  in  two 
important  particulars — First,  by  section  229  of  the  Code,  a  judge 
is  to  issue  the  warrant  "  when  it  shall  appear  by  affidavit  that 
a  cause  of  action  exists  against  the  defendant,  specifying  the 
amount  of  the  claim,  and  the  ground  thereof."  Here  is  some- 
thing of  a  judicial  declaration  that  the  plaintiff  appeal's  entitled 
to  recover  money  (§  228);  in  other  words,  that  he  is  a  creditor. 
Next,  it  cannot  be  questioned  that  the  attachment  constitutes  a 
lien  upon  property  levied  upon  in  any  mode,  by  actual  seizure 
or  otherwise,  which  is  allowed  by  law. 

The  language  of  section  227  is  clear  and  comprehensive.  The 
property  which  may  be  attached  (not  actually  seized),  is  so  at- 
tached as  security  for  the  judgment  which  may  be  recovered. 

In  Peck  a.  Jenness  (7  How.  U.  S.  R.,  612),  the  disputed  ques- 
tion whether  an  attachment  was  a  lien  within  the  second  section 
of  the  bankrupt  act,  was  determined.  The  court  say  :  "  An  at- 
tachment on  mesne  process  creates  a  charge  on  the  property  at- 
tached in  favor  of  the  plaintiff,  which  is,  in  the  language  of  the 
courts  and  the  statutes  of  New  Hampshire,  called  a  security  and 
a  lien."  Cases  are  cited  to  show  its  similar  designation  in  Mas- 
sachusetts and  Connecticut.  See  also  the  elaborate  opinion  of 
Vice-chancellor  SANDFORD  in  Storm  a.  Werdell  (2  Sanaf.  Ch. 
R.,  494). 

And  in  McKay  a.  Hanower  (27  Barb.,  463),  the  writ  is  thus 
spoken  of:  "An  attachment  under  the  Code  is  more  in  the  na- 
tare  of  the  former  writ  of  fieri  facias  as  to  its  object  and  effect, 
than  of  any  other  common  law  writ.  It  is,  in  effect,  an  initiatory 
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execution  against  the  defendant's  property  before  judgment,  and 
is  issued  in  anticipation  thereof." 

It  has  been  very  justly  observed,  that  the  statute  as  to  fraudu- 
lent conveyances  (2  Rev.  Stats.,  137,  §  1)  does  not  prescribe  that 
a  creditor  must  have  a  judgment  to  entitle  him  to  impeach  an 
assignment.  Its  language  is  that  every  conveyance,  assignment, 
&c.,  made  with  intent  to  delay  or  defraud  creditors,  &c.,  of  their 
lawful  suits,  damages,  debts,  or  demands,  shall  be  void  as  against 
the  persons  so  hindered,  delayed,  or  defrauded. 

The  statute  of  13  Elizabeth  (cap.  5)  was  similar  in  its  language. 

It  has  become  a  settled  rule  of  law,  that  a  general  creditor 
cannot  avail  himself  of  the  statute,  until  he  has  obtained  a  judg- 
ment and  execution  (2  Johns.  Ch.  R.,  144) ;  and  the  Revised 
Statutes  (2  Rev.  Stats.,  173,  §  41)  embodied  this  rule,  inferen- 
tially  at  any  rate,  in  express  enactments. 

Yet  it  seems  clear  there  is  no  statutory  provision  which  pre- 
vents a  creditor,  before  judgment,  who  has  obtained  a  statutory 
lien,  from  pursuing  this  mode  of  redress. 

I  proceed  to  notice  some  important  authorities  upon  this  point. 

In  Giddings  a.  Coleman  (12  N.  H.  R.,  153)  such  a  course  was 
sanctioned.  "  It  was  a  controversy  in  effect  between  a  creditor 
seeking  to  recover  a  just  debt  by  process  of  law,  and  one  claim- 
ing to  be  a  creditor  and  honafide  assignee  of  the  debt,  which  is 
the  subject  of  dispute.  The  latter  must  show  that  his  assignment 
was  bonafide,  and  upon  sufficient  consideration." 

Angler  a.  Ask  (6  Foster  R.,  99)  is  to  the  same  effect.  In  Stone 
a.  Anderson  (/£.,  506),  the  point  was  decided,  after  a  full  con- 
sideration, that  an  attachment  was  such  a  lien  upon  property  as 
enabled  the  creditor  to  file  a  bill  to  set  aside  a  fraudulent  ob- 
struction. Kittredge  a.  "Warren  is  cited  as  to  the  same  effect 
(14  N.  H.  R.,  509). 

The  case  of  Pratt  a.  Wheeler  (6  Gray  R.,  520)  is  open  to  the 
criticism  that  a  judgment  had  been  obtained.  But  the  language 
of  the  chief-justice  is  very  pertinent :  "  The  theory  of  the  law  is, 
that  such  a  deed  by  a  debtor  to  defraud  creditors  passes  nothing; 
for  all  purposes  of  attachment,  the  estate  is  the  property  of  the 
debtor — it  is  attached  as  his,  levied  upon  as  his  ;  the  title  passes 
directly  from  the  debtor  to  the  execution-creditor.  The  inter- 
mediate deed  is  void,  and  therefore  the  estate  is  not  misdescribed 
as  the  estate  of  the  debtor,  although  such  deed  be  on  record." 

VOL.  IX.— 22 
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The  attachment  law  of  Xew  Jersey  exists  only,  I  believe,  in 
cases  of  absconding  and  absent  debtors.  The  provisions  are  sim- 
ilar to  those  upon  the  same  subject  under  our  statute  (Rev.  Laws 
0/1847,49). 

"  The  writ  shall  bind  the  property  and  estate  of  the  defendant 
so  as  aforesaid  attached,  from  the  time  of  executing  the  same." 
There  are  provisions  for  trying  a  claim  of  property  by  a  jury. 

By  section  28,  the  proceeding  cannot  be  discontinued  without 
the  consent  of  all  the  creditors  who  have  applied  to  the  court,  or 
the  auditors.  Proceedings  are  taken  before  auditors  to  call  in 
the  creditors,  and  the  fund  is  distributed  among  them. 

The  case  of  Field  a.  Hunt  (1  /Stockton  R.,  36),  so  much  relied 
upon  by  the  defendant's  counsel,  and  the  two  cases  cited  by  the 
learned  chancellor  of  New  Jersey,  are  open  to  the  remark  that 
the  process  was  to  operate  like  a  bankrupt  act,  and  any  creditor 
coming  in  could  continue  it  in  force.  Yet  with  every  qualifica- 
tion which  may  be  suggested,  the  cases  prove  that  the  lien  by  an 
attaching  creditor  is  enough  to  enable  him  (suing  on  behalf  of 
himself  and  all  others,  &c.)  to  obtain  the  aid  of  the  Court  of 
Chancery,  to  interfere  with  the  acts  of  an  alleged  fraudulent  as- 
signee, to  protect  the  property,  and,  by  bringing  in  the  debtor 
and  assignee,  to  settle  the  question  of  fraud  and  indebtedness  in 
one  suit. 

Dixon  a.  Hall  et  al  (5  Michigan  7?.,  404),  was  as  follows  :  On 
the  2d  day  of  August,  1856,  a  general  assignment  was  made  by 
Lewis,  which  was  conceded  to  be  fraudulent  on  its  face,  as  au- 
thorizing a  sale  on  credit.  The  assignee  sold  goods  to  the  plain- 
tiffs below,  upon  a  credit  in  notes  of  12,  18,  24,  and  30  months. 
The  sale  was  on  the  24th  day  of  September,  1856.  On  the  3d 
day  of  October,  1856,  the  goods  were  attached  by  the  defendant, 
as  sheriff,  as  the  property  of  Lewis.  The  plaintiffs  below,  the 
purchasers,  had  taken  possession  of  the  goods,  but  had  not  given 
the  notes.  An  inventory  was  being  made. 

The  court  held  that  none  but  a  creditor  or  purchaser  for  value 
could  claim  title  to  property  which  had  been  fraudulently  assign- 
ed, against  the  action  of  an  attaching  creditor  ;  and  the  plaintiffs 
were  not  such  purchasers  before  payment. 

There  is  nothing  in  the  statute  of  Michigan  which  renders  the 
principle  of  this  decision  dependent  upon  any  special  provision. 
(Laws  of  Mich,  of  1846,  114,  ch.  140  of  Compiled  Laws.} 
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In  Perry  a.  Morrison's  Executors  (10  Grattan  7?.,  149),  Austin 
Perry  had  executed  a  deed  to  his  son  William.  The  executors 
of  Morrison  commenced  a  suit,  by  attachment,  in  equity,  to  set 
aside  the  deed,  and  for  payment  of  their  demand,  which  was  of 
an  equitable  nature,  and  by  a  creditor  at  large.  The  court  say  : 
"  The  defendant  below,  being  a  citizen  of  a  foreign  State,  suffi- 
cient ground  was  shown  to  authorize  the  plaintiffs  to  assail  the 
deed,  notwithstanding  they  had  not  recovered  a  judgment  for 
their  demand." 

That  demand  was  of  a  clearly  equitable  nature  ;  and  the  pro- 
vision of  the  statute  of  Virginia  is,  that  equitable  claims  for 
money  or  property  may  be  enforced  by  suit  and  attachment  in 
Chancery,  upon  affidavit  being  made  as  in  actions  at  law.  (Rev. 
Stats.,  Virginia,  1849,  605.) 

The  provisions  and  object  of  the  Virginia  statute  are  similar  to 
those  of  the  Code,  an  auxiliary  remedy  to  an  action  for  the  ben- 
efit of  the  particular  creditor. 

Eaton  a.  Cooper  and  Smith  (29  Vermont  72.,  444)  was  this  case. 
The  action  was  trespass  for  taking  goods.  The  plea  of  the  gen- 
eral issue  was  accompanied  with  a  notice  that  the  defendant, 
Smith,  as  deputy  sheriff,  had  attached  the  property  belonging 
to  Kimball,  by  direction  of  the  defendant  Cooper,  attorney  of 
creditors  of  Kimball,  and  that  the  property  belonged  to  Kimball. 
The  plaintiff  claimed  under  an  execution  against  Kimball,  and 
a  purchase  upon  the  same.  The  attachment  was  made  on  the 
18th  day  of  February,  1852.  Testimony  was  given  tending  to 
show  fraud  in  the  purchase  by  the  plaintiff';  that  it  was  a  cover 
for  Kimball's  use,  and  to  defeat  creditors.  The  judge  left  this 
question  to  the  jury,  instructing  them,  that  if  they  found  this  to 
be  the  case,  the  plaintiff  could  not  recover.  This  ruling  was  not 
disputed  in  the  court  above ;  but  a  newr  trial  was  granted,  on  a 
point  connected  with  the  misuse  of  the  process  by  the  defend- 
ants themselves,  evidence  as  to  which  had  been  excluded. 

The  attachment  system  of  Vermont  is  that  which  prevails  in 
other  New  England  States,  the  commencement  of  an  action, 
and  sequestering  the  property  for  the  use  of  the  attaching  cred- 
itor alone,  if  he  recover  judgment.  (Williams'1  Compilation 
0/1851,  254.) 

The  statute  law  of  Connecticut  recognizes  two  kinds  of  attach- 
ment. The  first  is  the  process  for  commencing  an  action.  "  At- 
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tachments  may  be  granted  against  the  goods  and  chattels  of  a 
defendant,  and  for  want  thereof  against  his  lands,  or  against  his 
person,  when  not  exempt  from  imprisonment  on  execution  in  the 
suit."  (Comp.  0/1854:,  51.)  Provisions  are  made  for  security, 
and  for  the  mode  of  attaching  real  and  personal  estate.  No  es- 
tate attached  is  to  be  held,  unless  execution  is  taken  out  within 
sixty  days  after  judgment. 

These  enactments  regulate  the  law  in  the  cases  in  which  an 
attachment  is  the  process  for  commencing  a  suit,  and  for  the 
benefit  of  the  particular  creditor.  There  are  other  distinct  pro- 
visions, termed  "foreign  attachments"  (Laws  of  1854,  130). 
Under  these,  effects  in  the  hands  of  a  trustee  are  to  be  attached 
to  answer  the  judgment,  if  recovered. 

The  following  cases,  out  of  many  upon  the  subject  in  the 
courts  of  Connecticut,  may  be  referred  to  as  very  pertinent.  In 
Potter  a.  Mather  (24  Conn.  7?.,  551),  the  action  was  trespass 
against  the  sheriff  and  certain  attaching  creditors  of  one  Potter. 
Evidence  was  given  to  show  that  the  sale  to  the  plaintiff,  by  the 
debtor,  Potter,  was  in  fraud  of  creditors.  The  judge  at  the  trial 
left  the  question  of  fraud  to  the  jury.  The  court  above  support- 
ed his  charge.  "  The  question  was,  whether  there  was  a  change 
of  possession,  and  whether  the  sale  was  fraudulent  and  void  as 
against  the  defendants  who  were  attaching  creditors." 

Peck  a.  Whiting  (21  Conn.,  7?.,  206),  was  trover  by  assignees 
of  a  debtor,  under  an  assignment  for  the  benefit  of  creditors. 
The  defendant,  a  deputy  sheriff,  claimed  that  the  assignment  was 
void  against  the  attaching  creditors,  and  various  facts  were  re- 
lied upon  at  the  trial  to  prove  this.  The  whole  case  turned  upon 
the  point  of  fraud  in  the  transfer.  The  question  was,  whether 
the  goods  could  be  held  by  the  attaching  creditors  against  the 
plaintiffs,  who  claimed  under  a  previous  assignment. 

Beers  a.  Lyon  (21  Conn.  7?.,  609),  is  a  case  of  a  similar  char- 
acter. It  arose  in  trover  against  a  deputy  sheriff,  to  recover 
goods  taken  by  him  under  an  attachment,  and  he  defended  on 
the  ground  of  the  fraudulent  nature  of  the  assignment  to  the 
debtor. 

I  do  not  know  of  any  distinction  between  this  part  of  the  law 
of  attachment  in  Connecticut,  and  that  under  our  own  Code,  ex- 
cept that,  in  the  former,  attachment  commences  an  action,  while 
under  the  Code  it  is  a  remedy  auxiliary  to  an  action.  I  do  not 
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see  any  reason  why,  on  this  account,  the  cases  cited  are  not  ap- 
plicable. 

The  case  referred  to  before  Vice-chancellor  Sandford,  Fal- 
coner a.  Freeman  (4  Sandf.  Ch.  7?.,  565),  is  an  express  authority 
that  a  creditor,  taking  out  an  attachment  under  the  act  relative 
to  absent  and  concealed  debtors,  obtained  such  a  lien  upon  the 
property  as  enabled  him  to  file  a  bill  in  Chancery  to  enforce  and 
protect  his  lien  against  fraudulent  obstructing  transfers,  by 
means  of  an  injunction  or  otherwise.  The  bill  was  by  the  at- 
taching creditors,  before  trustees  were  appointed.  The  case  is 
open  to  the  remark,  that  it  was  under  the  general  act,  operating 
as  an  insolvent  or  bankrupt  act.  It  does  not  appear  to  me,  that 
this  makes  a  valid  and  sufficient  distinction. 

The  learned  counsel  of  the  defendants  has  referred  us  to  an 
ancient  record  of  the  usages  and  customs  of  the  Burgh  of  Yar- 
mouth (Bloomfidtfs  Hist,  of  Norfolk,  vol.  ii.,  337,  341).  The 
custom  of  attachment  is  recognized  as  having  prevailed  there  as 
early  as  the  reign  of  Edward  I.  The  course  of  proceeding  is 
stated  with  marked  precision,  and  among-  the  provisions  is  one, 
in  substance  (art.  13),  that,  "whereas  divers  times  goods  and 
chattels  attached  are  supposed  to  be  the  goods  of  others,  not  of 
the  parties  defendant ;  in  such  cases  the  parties  claiming  to 
have  property  in  those  goods,  so  as  to  defeat  the  attachment 
made,  and  the  actions  and  recoveries  had  by  force  thereof,  are 
to  be  sworn  in  open  court,  that  the  property  which  he  or  they 
claim  in  such  attached  goods  is  only  upon  good  cause  and  con- 
sideration without  fraud,  covin,  or  deceit"  The  claimant  was 
to  enter  his  plea  in  court  to  that  effect ;  if  contested,  issues 
were  to  be  joined  upon  the  plea,  and  a  jury  irnpannelled  to  try 
them.  If  the  property  was  found  in  the  claimants,  according  to 
the  plea,  the  goods  were  to  be  released  from  the  attachment,  and 
restored. 

Another  clause  provided  for  security  being  given  by  the  claim- 
ants, whose  property  is  supposed  to  be  without  fraud  or  covin,  in 
special  cases  of  injury  from  the  property  being  withheld,  that 
they  will  proceed  to  try  the  question  of  property  within  a  certain 
limited  time. 

I  think,  also,  that  the  case  of  Barber  a.  De  Vaux  and  others, 
cited  by  Mr.  Locke  (On  Attachments,  41,  note  5),  contains  a  prin- 
ciple to  sustain  this  defence.  On  a  plea  of  nil  Jidbent,  by  gar- 
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nishees,  a  question  of  fraud  in  the  debtor  in  obtaining  money 
which  came  to  the  garnishees'  hands,  was  tried. 

The  numerous  authorities  cited  by  the  defendant's  counsel  as 
to  attachments  under  the  non-imprisonment  act  and  other  stat- 
utes, contain  some  strong  expressions  of  the  judges  in  support  of 
their  position.  I  have  examined  most  of  them.  That  of  Yan 
a.  Hurst  (6  Hill,  311),  states  the  proposition  distinctly ;  and  that 
of  Yan  Kirk  a.  Wild  (11  Barb.,  520),  may  be  considered  as  ex- 
actly in  point. 

The  necessity  of  proving  a  debt  independently  of  the  plaintiffs' 
affidavit,  noticed  in  some  of  them  (25  Barb.,  429),  is  obviated, 
in  the  present  instance,  by  the  admission  that  the  plaintiffs  were 
simple  contract-creditors. 

The  legal  rule  established  in  Frisbey  a.  Thayer  (25  Wend.,  396), 
that  a  landlord  with  a  distress-warrant  does  not  stand  in  the  sit- 
uation of  a  judgment  and  execution  creditor,  seems  to  me  to  fur- 
nish but  a  slight  analogy  to  the  present  question,  and  to  be  very 
far  from  determining  it. 

My  conclusion  is,  that  a  new  trial  must  be  had ;  costs  to  abide 
the  event. 


HALL  a.  STRYKER. 

Supreme  Court,  Second  District ;  General  Term,  ,  1858. 

ATTACHMENT. — FRAUDULENT  CONVEYANCE. — SHERIFF. 

A  person  claiming  to  be  a  creditor  with  a  warrant  of  attachment  issued  under  the 
Code,  but  without  a  judgment  or  execution,  cannot  impeach  and  litigate  the 
bona  fides  of  a  sale  of  goods  by  his  alleged  debtor  to  a  third  person,  which  has 
been  consummated  by  transfer  and  delivery  of  the  possession  before  any  lien 
under  the  warrant  attached.* 

Appeal  from  a  judgment. 

*  To  the  contrary  effect  is  Thayer  a.  Willet,  Ante,  825. 
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The  sheriff  of  the  county  of  Kings,  was  sued  in  this  action,  for 
taking,  on  attachment  against  the  plaintiff's  vendor,  goods  which 
were  in  the  plaintiff's  possession,  and  claimed  by  her  as  her 
property.  His  defence  was,  that  the  bill  of  sale  or  transfer 
made  by  the  defendant  in  the  attachment  to  the  plaintiff  in 

this  action  was  fraudulent  and  void  as  against  creditors. 

> 

S.  P.  Hash,  for  the  defendant.  The  language  of  the  statute 
is  :  "  Every  conveyance,  &c.,  made  with  intent  to  hinder,  delay, 
or  defraud  creditors  or  other  persons  of  their  lawful  suits,  dama- 
ges, forfeitures,  debts,  or  demands,  tfec.,  as  against  the  persons 
so  hindered,  delayed,  or  defrauded,  shall  be  void." 

The  original  statute  (13  Eliz.,  c.  5),  ran  thus :  "  Every 
feoffment,  gift,  grant,  &c.,  had  or  made  to  delay,  hinder,  or  de- 
fraud creditors  or  others  of  their  just  and  lawful  actions,  suits, 
debts,  accounts,  damages,  penalties,  forfeitures,  heriots,  mortu- 
aries, and  reliefs,  shall  be  from  henceforth  deemed  and  taken 
(only  as  against  that  person  or  persons,  his  or  their  heirs,  execu- 
tors, &c.,  whose  actions,  suits,  debts,  &c.,  by  such  guileful, 
coviuous,  or  fraudulent  devices  and  practices  are  in  any  wise 
disturbed,  hindered,  delayed,  or  defrauded),  to  be  clearly  and 
utterly  void,  frustrate,  and  of  non-effect." 

The  substance  of  the  two  statutes  is  the  same  ;  and  were  one 
relieved  from  the  numerous  dicta  which  have  crept  into  the 
books  on  this  subject,  it  would  seem  a  simple  proposition  that 
any  person  who  has  a  lawful  suit  against  a  defendant,  which 
lawful  suit  may  be  rendered  frustrate  and  nugatory  by  a  fraudu- 
lent transfer  of  property  by  the  defendant,  is  a  person  who  is 
hindered,  delayed,  or  defrauded  of  his  lawful  suit.  Until  the 
lawful  suit  furnishes  some  process  or  other  remedy  by  which 
the  property  may  be  taken,  or  unless  the  creditor  has  some  lien 
upon  it,  of  course  it  cannot  be  said  that  the  creditor  is  hindered 
or  defrauded.  Where  the  object  of  a  suit,  for  instance,  is 
simply  to  recover  judgment  at  law  on  a  debt,  a  fraudulent  trans- 
fer of  property  is  no  obstacle  to  the  recovery  of  the  judgment. 
It  is  an  obstacle  to  the  collection  of  the  fieri  facias,  and  there- 
fore when  the  plaintiff  at  law  has  issued  a  fieri  facias  he  is 
hindered  or  obstructed  by  the  fraudulent  sale.  So  where  an  at- 
tachment at  the  commencement  of  a  suit  is  lawful  process  by 
which  plaintiff  may  seize  and  hold  the  defendant's  property  as 
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a  security  for  the  judgment  he  is  suing  to  recover,  a  covinous 
transfer  made  by  the  debtor  which  prevents  a  levy,  clearly 
hinders  and  delays  the  plaintiff's  lawful  suit,  and  he  is  there- 
fore in  a  position  to  impeach  the  covinous  transfer  by  which  his 
suit  is  so  frustrated. 

In  examining  the  decisions  under  this  statute,  it  is  neces- 
sary to  discriminate  carefully  the  case  a  creditor  must  make 
when  he  sues  in  chancery,  from  the  case  he  must  make  when 
he  sues  at  law. 

The  jurisdiction  administered  in  chancery  did  not  embrace 
all  cases  arising  under  this  statute,  and  many  of  the  require- 
ments laid  down  in  the  cases  were  such  as  were  necessary  to 
give  the  plaintiff  a  right  to  sue  in  chancery. 

At  law,  it  has  been  held  that  a  judgment-creditor  may  levy 
his  execution  upon  the  property  alleged  to  be  fraudulently  con- 
veyed, and  in  that  way  impeach  the  validity  of  the  transfer. 
This  is  the  ordinary  case. 

It  has  further  been  held  that  the  assignee  in  insolvency  (who 
is  by  law  a  trustee  for  creditors),  may  bring  ejectment  to  re- 
cover land  fraudulently  aliened,  the  ground  being  that,  as  the 
statute  makes  the  conveyance  void,  the  fraudulent  alienee  has 
no  title  as  against  creditors  or  other  persons  whose  rights  would 
be  frustrated  by  the  conveyance.  (Doe  ex  d.  Grimsby  a.  Ball, 
11  M.  &  W.,  531.) 

So  a  creditor  of  a  deceased  person  who  had,  before  his  death, 
made  a  fraudulent  sale  of  his  goods,  could  sue  the  fraudulent 
transferee  upon  his  debt,  as  executor  de  son  tort.  (Edwards  a, 
Ilarben,  2  Term  R.,  587 ;  Osborne  a.  Moss,  7  Johns.)  161.) 

And  now,  since  the  statute  has  abolished  the  right  to  proceed 
against  a  wrongdoer  as  executor  de  son  tort,  and  made  the  ex- 
ecutor and  administrator  of  a  deceased  person  trustees  for  his 
creditors,  it  is  held  they  may  directly  impeach  fraudulent  sales 
made  by  him  in  his  lifetime,  and  even  bring  trover  for  personal 
property  so  fraudulently  transferred.  (Babcock  a.  Booth,  2  Hill, 
181 ;  McKnight  a.  Morgan,  2  Barb.  R.,  171.) 

That  it  was  not  necessary  for  a  creditor  who,  at  common  law, 
sued  the  fraudulent  transferee  as  executor  de  son  tort,  to  have  a 
judgment  as  evidence  of  his  debt,  appears  from  the  cases. 
(Bethel  a.  Stanhope,  Cro.  Eliz.,  810 ;  Edwards  a.  Ilarben,  2 
Term  R.,  585  \  Osborne  a.  Moss,  7  Johns.)  161.) 
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Another  example  of  the  manner  in  which  the  statute  operated 
at  common  law,  is  furnished  by  the  following  case :  One  indebted 
by  bond,  before  dying,  made  a  fraudulent  conveyance  of  his 
lands  to  his  children,  the  purpose  being  to  relieve  such  lands 
from  the  quasi  lien  of  his  specialty  debts,  to  which  they  would 
be  subject  if  the  children  took  as  heirs  :  "  In  this  case  the 
conveyance  shall  be  void  as  to  those  whose  remedy  is  upon  'the 
land  by  descent."  (Shepp.  Touchst.,  66  ;  Rob,  on  Fraud.  Conv., 
598  and  599.) 

In  Gooch's  case  (5  JR.,  60),  the  question  seems  to  have  been 
raised,  in  a  simple  action  at  law  brought  by  the  'bondholder 
against  the  heir,  on  the  ancestor's  bond — the  plea  was  riens 
par  descent,  and  the  reply  was  that  the  defendant  had  assets. 
Under  this  issue  the  good  faith  of  alienations  in  fraud  of  the 
bond-creditor's  right  was  tried.  (See  Roberts  on  Fraud.  Conv., 
602.) 

Several  other  instances  of  the  manner  in  which  the  statute 
operated  at  common  law  appear  in  Roberts,  590-610  ;  from  a 
careful  examination  of  which  I  am  satisfied  that  a  creditor  who 
has  a  right,  by  lien,  process,  or  otherwise,  to  hold  or  seize  his 
debtor's  property,  is  in  a  position  to  hold  or  seize  it,  if  it  is  in 
the  possession  of  a  fraudulent  transferee,  and  contest  the  validity 
of  such  transfer. 

The  case  of  Frisbey  a.  Thayer  (25  Wend.,-396),  and  Hastings 
a.  Belknap  (1  Den.,  190),  turn  in  reality  on  the  right  of  the  land- 
lord as  landlord,  not  as  creditor. 

Cases,  in  which  creditors,  having  no  process  but  an  attach- 
ment, have  attempted  to  attack  transfers  of  property,  are  numer- 
ous, and  no  doubt  seems  to  have  been  raised  as  to  their  right 
to  do  so.  (See  Damon  a.  Bryant,  2  Pick.,  Ill ;  Cross  a.  Phelps, 
16  Barb.,  502  ;  Clute  a.  Fitch,  25  II.,  428  ;  Noble  a.  Holmes, 
5  Hill,  194  ;  Van  Etten  a.  Hurst,  6  2b.,  311 ;  Miller  a.  Brinker- 
hoff,  4  Den.,  118 ;  Halsey  a.  Christie,  21  Wend.,  9.)  In  25  Barb., 
the  court  said  :  "  If  McNeil  had  been  a  creditor  of  Timby  (the 
fraudulent  vendor),  the  plaintiff  (the  officer),  who  represented 
him  in  this  action,  would  have  been  in  a  position  to  attack  the 
sale  as  fraudulent"  (p.  431) ;  and  yet  in  this  case  the  officer  had 
an  attachment  only.  Similar  dicta  are  found  in  several  of  the 
cases  above  cited.  In  the  case  of  Falconer  a.  Freeman  (4  Sandf. 
Ch.  R.,  565),  Yice  chancellor  Sandford  distinctly  held,  that  a 
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levy  under  the  attachment  given  by  the  Absconding  Debtor 
Act,  gave  the  creditor,  though  only  a  creditor  at  large,  the  right 
to  the  aid  of  the  Court  of  Chancery  in  enforcing  his  lien  on 
property  fraudulently  transferred ;  and  this  case  has  been  fol- 
lowed by  Judge  Hoffman  in  the  Superior  Court,  in  a  case  not 
reported,  where  the  plaintiff  held  the  attachment  given  by  the 
Code. 

When  a  creditor  resorts  to  the  Court  of  Chancery  for  relief 
against  a  fraudulent  disposition  of  his  debtor's  property,  the 
position  he  must  occupy  in  order  to  give  him  a'  standing  in 
court,  varies  with  the  nature  of  the  relief  he  seeks.  In  some 
cases  he  may  be  heard  as  a  creditor  at  large,  without  judgment 
or  process,  as  when  he  comes  into  court  asking  for  the  adminis- 
tration, or  marshalling  of  assets  or  trust  funds,  according  to 
equity,  claiming  no  priority  by  his  suit  over  other  creditors. 
In  such  a  suit,  he  may  attack  fraudulent  dispositions  of  property 
by  his  debtor,  and  have  the  property  brought  in  as  part  of  the 
assets,  or  trust-funds,  though  he  be  merely  a  simple  contract 
creditor.  (Conro  a.  Port  Henry  Iron  Company,  12  Barb.,  27, 
58,  59  ;  Shields  a.  Anderson,  3  Leigh,  729  ;  Loomis  a.  Tifft,  16 
Barb.,  541  ;  Robinson  a.  Stewart,  Ct.  Appeals,  Seld.  Notes, 
April,  1854.)  If  he  attack  a  fraudulent  disposition  of  his 
debtor's  real  estate,  for  the  purpose  of  subjecting  it  -to  the  lien 
of  his  own  debt  only,  he  must  have  a  judgment  which  would 
be  a  lien  at  law,  but  for  the  fraudulent  conveyance.  (Brinker- 
hoff  a.  Brown,  4  Johns.  Ch.,  671.)  If  he  seek  similar  relief 
against  fraudulent  transfers  of  personal  property  which  might 
be  levied  on  under  execution,  he  must  have  not  only  a  judg- 
ment, but  an  execution  in  the  sheriff's  hands.  If  he  seeks  relief 
against  the  debtor's  choses  in  action,  he  must  have  an  execution 
returned  unsatisfied,  the  ground  of  the  equitable  jurisdiction  in 
the  latter  case  being  that  the  remedy  at  law  has  been  exhausted. 
(Hadden  a.  Spader,  20  Johns.,  554  ;  Corey  a.  Cornelius,  1  Barb. 
Ch.  R.,  571  :  Crippen  a.  Hudson,  3  Kern.,  161 ;  Reuben  a.  Joel, 
n.,  488.) 

On  the  whole,  the  argument  seems  conclusive  that  as  an  attach- 
ment properly  issued  gives  the  creditor  a  right  to  take  the  de- 
fendant's property,  it  gives  him  a  position  in  court  to  show  that 
such  property,  though  claimed  by  third  persons,  is  in  reality  the 
property  of  the  debtor,  quoad  his  creditors,  and  the  fact  that  one 
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ground  for  granting  an  attachment  under  the  Code  is,  that  the 
debtor  has  fraudulently  transferred  his  property,  confirms  this 
conclusion.  It  is  said  that  the  Code  only  authorized  the  sheriff 
under  an  attachment  to  take  the  defendants  property.  But  an 
execution  authorizes  nothing  more.  Whether  the  sheriff  justi- 
fies under  attachment  or  execution,  he  must  show  that  the  prop- 
erty seized  was,  as  to  the  plaintiff  in  the  writ,  the  property  of 
the  defendant. 

It  has  been  said  that  as  a  creditor  justifying  under  attach- 
ment merely,  without  a  judgment,  must  prove  his  debt,  and  as 
the  claimant  of  the  property  may  dispute  it,  an  issue  is  raised 
which  ought  not  to  be  tried  except  in  the  attachment  suit,  and 
so  an  argument  ah  inconvenienti  is  raised  against  the  propriety 
of  allowing  a  creditor  by  a  simple  contract  to  attack  a  fraudu- 
lent sale.  The  argument  has  this  weight  and  no  more.  I  sup- 
pose if  a  sheriff  justified  under  judgment  and  execution,  it 
might  to  the  same  extent  be  open  to  the  claimant  of  the  prop- 
erty to  show  that  the  judgment  had  been  paid,  and  so  an  issue 
on  the  question  of  indebtedness  be  raised  in  a  collateral  suit. 

The  truth  is,  that  the  production  of  the  judgment,  where  an 
officer  justifies  under  an  execution,  is  required  simply  to  show 
valid  process,  not  to  establish  the  debt.  One  with  valid  process 
to  collect  a  debt  is  presumed  to  be  a  creditor.  (Bessey  a.  Wind- 
ham,  6  Q.  B.  (Adol.  (&  El,  N.  &),  166.)  The  judgment  is 
equally  conclusive  whether  it  be  a  judgment  by  confession  or 
after  contest.  No  court  would  allow  an  inquiry  into  the  ques- 
tion whether  it  was  a  just  judgment  when  rendered,  or  whether 
the  defendant  in  it  had  a  good  offset  to  it.  A  payment  of  it, 
which  would  render  the  execution  a  nullity,  might  possibly  be 
shown,  but  nothing  short  of  that.  The  courts  have  occasionally 
gone  so  far  as  to  allow  the  production  in  bane  of  the  judgment- 
record,  to  cure  an  exception  that  it  had  not  been  produced  on 
the  trial,  thus  showing  that  they  consider  it  as  not  to  be  contro- 
verted. (High  a.  Wilson,  2  Johns.,  46  ;  Mastyn  a.  Podger,  5 
Burr,  2631) ;  and  yet,  if  the  alleged  fraudulent  transferee  were 
not  a  fraudulent  transferee,  the  judgment,  as  res  inter  alios 
acta,  would  be  no  evidence  at  all  against  him  ;  being  &  fraudu- 
lent transferee,  he  occupies,  in  the  eye  of  the  law,  precisely  the 
place  of  the  debtor,  and  cannot  be  heard  to  gainsay  what  the 
debtor  cannot  be  heard  to  gainsay.  If  this  idea  were  clearly 
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kept  in  mind,  the  courts  would  have  escaped  some  errors  they 
have  fallen  into,  and  might  yet  come  to  the  sound  conclusion  that, 
as  the  debtor  in  the  attachment  cannot,  in  a  collateral  proceed- 
ing, be  heard  to  dispute  the  debt  on  which  it  issued,  so  ought 
not  one  who  is  in  entire  privity  with  him.  (See  Candee  a.  Lord, 
2  Comst.,  269.) 

,  for  the  plaintiff. 


BY  THE  COUET. — BROWN,  J. — The  plaintiff  claimed  to  recover 
the  goods  in  controversy,  under  a  bill  of  sale  duly  executed  to 
her  by  one  Robert  Hall,  who  was  the  owner  at  the  time.  The 
bill  was  executed  and  delivered  on  the  30th  November,  1857, 
and  the  object  of  the  parties  to  the  instrument  was  to  secure  to 
the  plaintiff  the  sum  of  $1000,  due  to  her  from  the  vendor. 
The  defendant  is  the  sheriff  of  the  county  of  Kings,  and  he  jus- 
tified, or  claimed  to  justify,  the  taking  of  the  goods  under  a  war- 
rant of  attachment,  issued  by  the  Hon.  Thomas  W.  Clerke,  one 
of  the  just-ices  of  this  court,  in  an  action  pending  therein,  wherein 
Dewitt  C.  Hay  was  plaintiff,  and  Robert  Hall,  the  vendor  of  the 
goods,  defendant.  The  warrant  was  issued  on  the  30th  day  of 
November,  1857,  and  the  proof  showed  that  the  goods  were 
seized  and  taken  from  the  possession  of  the  plaintiff  at  Flatbush, 
in  the  county  of  Kings,  on  the  1st  day  of  December  thereafter. 
Various  questions  were  raised  and  decided  in  the  progress  of 
the  trial.  Such  as  the  force  and  effect  of  the  assignment  under 
which  Hay,  the  plaintiff  in  the  warrant  of  attachment,  claimed 
the  debt  as  assignee ;  and  as  to  the  proof  of  the  debt,  and  the  suffi- 
ciency and  admissibility  of  the  affidavits  to  authorize  the  issuing 
of  the  warrant ;  which  it  is  not  necessary  to  notice  further.  Be- 
cause the  judge  tried  the  cause  throughout  upon  the  rule,  that 
the  plaintiff  in  the  warrant  of  attachment  had  no  standing  in 
court  to  enable  him  to  litigate  the  question  of  fraud  in  the  sale 
from  Robert  Hall  to  the  plaintiff,  which  was  the  sole  defence  to 
the  action.  All  the  other  questions  were  subordinate  to,  and  de- 
pendent upon  this,  and  if  the  judge  was  right  in  his  view  of  the 
law,  the  judgment  should  stand ;  and  if  not,  it  should  be  re- 
versed. 

I  shall  examine  whether  a  person  claiming  to  be  a  creditor 
with  a  warrant  of  attachment  under  the  Code,  but  with  no  judg- 
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ment  or  execution  for  his  debt,  has  a  standing  in  court  which 

O 

will  enable  him  to  impeach  and  litigate  the  lona  fides  of  a  sale 
of  goods  by  his  alleged  debtor  to  a  third  person,  which  has  been 
consummated  by  transfer  and  delivery  of  the  possession  before  the 
lien  of  the  warrant  attached.  It  is  worth  while  to  consider  it 
briefly  upon  principle  before  looking  at  the  authorities. 

Every  conveyance  or  assignment,  in  writing  or  otherwise,  of 
any  estate  or  interest  in  lands,  or  in  goods  or  things  in  action, 
&c.,  made  with  intent  to  hinder,  delay,  or  defraud  creditors, 
&c.,  as  against  persons  so  hindered,  delayed,  or  defrauded,  shall 
be  void.  Not  absolutely  and  positively  void,  but  void  in  a 
limited  and  qualified  sense.  In  another  sense  good  and  valid, 
and  sufficient  to  pass  the  title.  Good  as  against  the  vendor  or 
assignor,  and  those  claiming  under  him  (except  in  the  special 
case  of  his  personal  representatives),  but  void  and  of  no  effect 
as  to  his  creditors  who  have  been  hindered,  delayed,  or  de- 
frauded by  the  sale  or  conveyance.  In  short,  such  sales  and 
conveyances  are  voidable  at  the  suit  of  a  creditor  of  the  vendor, 
and  if  no  creditor  interposes  and  complains,  they  are  as  binding 
and  effectual  to  pass  the  title  as  if  made  with  the  best  intents, 
and  for  the  most  innocent  and  commendable  purposes.  To  ena- 
ble a  party,  therefore,  to  question  and  put  in  controversy  the 
bona  fides  of  a  sale  of  goods,  it  must  appear  affirmatively  that 
he  is  a  creditor  of  the  vendor,  not  merely  that  he  is  a  person 
claiming  a  debt  or  obligation  due  to  him  from  the  vendor  which 
he  proposes  to  establish  by  proof;  because  if  it  is  to  be  es- 
tablished by  proof  it  may  be  repelled  by  proof,  and  thus  the 
principal  fact  which  lies  at  the  foundation  of  the  whole  proceed- 
ing would  be  suspended  in  doubt.  But  the  character  in  which 
the  attacking  party  prosecutes  the  action  or  interposes  the  de- 
fence, and  claims  to  overthrow  the  sale  or  conveyance,  must  be 
settled  and  put  at  rest  by  the  judgment  or  decree  of  a  compe- 
tent court.  Any  other  rule  than  this  would  put  in  issue  in  the 
same  cause  two  separate  and  incongruous  questions,  one  upon 
the  existence  of  the  debt  and  the  other  upon  the  good  faith  of 
the  sale,  and  in  the  first  of  which  the  proper  parties  would  not 
be  before  the  court. 

In  the  present  case,  Dewitt  C.  Hay,  the  plaintiff  in  the  war- 
rant of  attachment,  claimed  to  be  a  creditor  of  Hall,  the  vendor 
of  the  goods,  as  assignee  of  one  Frank  Hay,  who  claimed  to 
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hold  the  debt  as  assignee  of  Angus  Cammeron,  the  original 
creditor.  These  facts  the  sheriff  proposed  to  prove  upon  the 
trial,  and  if  it  was  competent  for  him  to  prove  that  Hall  was 
debtor  to  Cammeron  who  had  assigned  to  Frank  Hay,  and  that 
the  latter  had  assigned  to  Dewitt  C.  Hay,  it  was  also  competent 
for  the  plaintiff  to  disprove  them  if  she  was  able.  And  thus 
before  the  parties  could  reach  the  question  of  fraud  in  the  prog- 
ress of  the  trial,  all  the  other  questions  raised  would  neces- 
sarily have  to  he  examined  and  determined,  and  that  too  in  the 
absence  of  Robert  Hall  the  debtor,  who  was  not  a  party  to  the 
action.  Courts  of  law  have  not  usually  taken  cognizance  of 
issues  so  dissimilar  and  incongruous  in  the  same  action. 

The  warrant  of  attachment  may  issue  according  to  chap.  iv. 
of  the  Code,  in  an  action  for  the  recovery  of  money  whenever 
it  shall  appear  by  affidavit  that  a  cause  of  action  exists  against 
the  defendant;  that  the  defendant  is  either  a  foreign  corporation, 
or  not  a  resident  of  this  State,  or  has  departed  therefrom  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  sum- 
mons, or  keeps  himself  concealed  therein  with  like  intent,  or  has 
removed,  or  is  about  remove,  any  of  his  property  from  this 
State  with  intent  to  defraud  his  creditors,  or  has  assigned,  dis- 
posed of,  or  is  about  to  dispose  of  or  secrete  his  property  with 
like  intent.  Security  is  to  be  given  by  the  plaintiff  to  pay  the 
damages  and  casts  to  be  sustained  by  the  defendant  in  the  ac- 
tion by  reason  of  the  attachment,  if  the  plaintiff  fails  to  recover. 
The  directions  of  the  warrant  are  that  the  sheriff  attach  and 
safely  keep  all  the  property  of  the  defendant  within  his  county 
to  satisfy  the  plaintiff's  demand.  These  provisions  indicate  no 
intention  to  give  to  the  creditors  of  a  vendor  of  real  or  personal 
estate,  any  new  or  additional  remedy  against  his  alleged  fraudn- 
lent  vendee,  because  the  security  given  upon  granting  the  war- 
rant is  to  indemnify  the  defendant  therein,  and  not  the  person 
who  has  purchased  the  property,  and  from  whose  possession  it  is 
taken  by  the  sheriff;  and,  also,  because  the  defendant  may  have 
an  order  to  discharge  the  warrant  of  attachment  upon  giving 
the  requisite  security  pursuant  to  sections  240  and  241,  and  then 
the  property  is  to  be  delivered  over  to  him,  and  not  to  his  ven- 
dee, from  whom  the  sheriff  may  have  taken  it.  Besides  the 
warrant  of  attachment  may  be  issued  upon  the  sole  ground  of 
non-residence,  and  it  could  not  have  been  intended  to  give  to 
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persons  claiming  to  be  creditors  of  non-resident  debtors,  rights 
against  third  persons  in  respect  to  fraudulent  sales,  which  are 
withheld  from  those  claiming  to  be  creditors  of  resident  debtors 
in  respect  to  the  same  thing.  If  the  right  to  pursue  the  goods 
into  the  hands  of  a  purchaser,  and  try  the  question  of  fraudu- 
lent intent  before  the  question  of  creditor  is  established,  and  the 
claim  has  assumed  the  form  of  a  judgment  and  execution,  exists 
as  to  the  creditors  of  one  class  of  debtors,  it  must  exist  as  to  all, 
resident  as  well  as  non-resident.  The  warrant  of  attachment, 
and  the  affidavits  upon  which  it  issued,  establish  nothing  as  to 
those  not  parties  to  the  action.  So  far  as  purchasers  from  the 
defendants  therein  are  concerned,  they  do  not  entitle  the  plain- 
tiff to  the  character  and  rank  of  a  creditor,  and  until  he  puts 
himself  in  that  position  by  obtaining  the  judgment  or  decree  of 
some  competent  court  in  his  favor,  he  cannot  be  heard  in  an  ac- 
tion to  impeach  for  fraud  and  bad  faith  a  sale  made  by  his  pre- 
tended debtor. 

The  Court  of  Chancery  will  not  lend  its  aid  to  a  creditor 
to  obtain  satisfaction  of  his  debt  out  of  property  not  liable  to  be 
levied  upon  by  execution,  unless  he  show  a  judgment  recovered, 
and  an  execution  thereon  returned  unsatisfied.  He  must  first 
exhaust  his  remedy  at  law.  Nor  will  the  court  lend  its  aid  to 
remove  an  obstruction  or  impediment  interposed  to  the  collec- 
tion of  his  debt,  unless  he  also  shows  a  judgment  docketed,  if 
the  subject  sought  to  be  recovered  is  real  estate  ;  or  an  execution 
issued,  if  the  subject  is  personal  estate,  and  which  would  have 
been  a  lien  but  for  the  obstruction  which  he  seeks  to  remove. 
(Crippen  a.  Hudson,  3  Kern.,  161 ;  McElwain  a.  Willis,  9  Wend., 
548.)  These  principles  familiar  to  every  practitioner,  serve  to 
show  the  certainty  which  the  law  requires  when  the  creditor 
seeks  to  impeach  the  transactions  of  his  debtor  with  third  per- 
sons. To  entitle  a  party  to  avoid  a  deed  as  fraudulent  in  respect 
to  creditors,  he  must  claim  under  a  valid  judgment.  (Jackson 
a.  Caldwell,  1  Cow.,  622  ;  Coleman  a.  Croker,  1  Yes.,  160;  Bean 
a.  Smith,  2  Mason,  282.)  In  Lake  a.  Billings  (1  L.  Raym., 
733),  trespass  was  brought  against  the  sheriff  for  goods  taken. 
Upon  not  guilty  he  gave  in  evidence  that  he  levied  on  them  in 
execution  by  virtue  of  a  fieri  facias.  The  plaintiff  made  title 
by  a  prior  execution,  but  fraudulent,  and  by  a  bill  of  sale  made 
of  them  to  him  by  the  officer,  viz.,  the  sheriff's  predecessor  to 


352  ABBOTTS'  PEACTICE  KEPORTS. 

Atkinson  a.  Collins. 

the  defendant.  And  upon  the  trial  it  was  ruled,  that  the  de- 
fendant ought  to  give  in  evidence  a  copy  of  the  judgment.  But 
it  would  have  been  otherwise  if  trespass  had  been  brought  by 
the  person  against  whom  the  fieri  facias  issued.  In  the  case  of 
Mastyn  a.  Podger  (5  Burr.,  2631),  the  plaintiff  claimed  the 
goods  under  a  bill  of  sale  from  William  Mastyn  which  was  said 
to  be  fraudulent,  and  the  defendant  justified  under  a  writ  of 
fieri  facias  issued  against  William  Mastyn.  The  court,  by  Lord 
Mansfield  held,  that  it  was  necessary  to  produce  the  judgment. 
Yide  also,  Ackworth  a.  Kempe  (Doug.,  40),  where  the  same 
rule  was  applied  upon  the  trial,  and  afterwards  approved  at  bar 
in  regard  to  one  of  the  writs  of 'fieri  facias,  under  which  the  de- 
fendant attempted  to  justify  the  taking  of  the  goods.  In  Parker 
a.  Walrod  (16  Wend.,  514),  decided  in  the  late  Court  of  Errors. 
Chancellor  Walworth  says,  in  the  three  cases  last  quoted,  and 
also  in  High  a.  Wilson  (2  Johns.,  46),  "  the  plaintiff  showed  title 
in  themselves,  derived  from  the  defendant  in  the  execution  be- 
fore the  lien  of  the  execution  attached  thereon.  The  execution 
itself,  therefore,  was  no  defence  to  the  officer,  who  could  only 
make  it  available  against  a  stranger  to  it  by  connecting  it  with 
a  judgment,  and  then  showing  that  the  transfer  of  the  property 
to  the  person  thus  claiming  was  fraudulent  and  void  as  against 
the  creditors  who  had  recovered  the  judgment.  In  this  view  of 
the  subject,  it  will  be  seen  that  the  cases  referred  to  may  be  sus- 
tained upon  principle,  as  the  production  of  the  judgment-record 
was  necessary  to  establish  the  fact  that  the  execution  issued  upon 
a  judgment  rendered  for  a  cause  of  action  which  existed,  or  for 
a  debt  contracted  before  the  issuing  of  the  execution,  otherwise 
there  would  have  been  no  creditor  as  against  \vhom  the  transfer  of 
the  property  could  have  been  fraudulent."  In  Frisbey  a.  Thayer, 
(25  Wend.,  396),  the  question  was  between  a  landlord  of  the  owner 
of  the  goods,  with  a  right  to  distrain  and  to  follow  the  goods, 
and  a  mortgagee  who  had  removed  them  from  the  demised 
premises  within  thirty  days.  The  point  was  taken,  that  as  there 
was  no  change  of  the  possession  the  mortgage  was  fraudulent. 
NELSON,  Ch.  J.,  in  regard  to  this  question,  says  :  "  Neither  does 
the  statute  (2  Rev.  Stats.,  70,  §  5)  making  mortgages  void  as  to 
creditors  and  subsequent  purchasers  apply,  as  the  question  there 
can  only  arise  between  judgment-creditors  and  the  mortgagee. 
A  distress-warrant  does  not  stand  on  the  footing  of  a  judgment 
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and  execution."  The  warrant  of  attachment  directs  the  sheriff 
to  attach  and  satisfy,  keep  the  property  of  the  defendant  suffi- 
cient to  satisfy  the  plaintiff's  demand,  and  the  writ  of  fieri  facias 
or  execution,  also  directs  him  to  satisfy  the  plaintiff's  judgment 
out  of  the  personal  property  of  the  defendant,  not  the  property 
which  he  has  sold  and  delivered  over  to  another  before  the  lien 
of  the  process  has  attached.  In  no  sense  can  property  so  sold 
and  transferred  be  deemed  the  property  of  the  defendant  in  the 
execution  or  warrant  of  attachment.  As  against  him  the  title 
of  the  purchaser  is  perfect  and  complete.  The  law  may  adjudge 
that  such  property  shall  be  appropriated  to  the  payment  of  the 
vendor's  debts,  but  it  does  so  upon  the  principle  that  in  equity 
and  justice  it  belongs  to  his  creditors. 

I,  therefore,  conclude  that  the  judge  was  right  in  excluding 
the  evidence  offered  by  the  defendant,  to  show  the  indebtedness 
from  Robert  Hall  to  Angus  Cammeron,  and  also  when  he  in- 
structed the  jury  that  the  only  questions  in  issue  were  the  taking 
of  the  property  by  the  defendant,  the  title  of  the  plaintiff  to  it 
and  its  value. 

The  judgment  should  be  affirmed. 


ATKINSON  a.  COLLINS. 

Supreme  Court,  First  District;  General  Term,  November,  1859. 

PLEADING. — SPECIAL  CONTRACT. 

• 

Under  a  complaint  for  services  generally,  the  plaintiff  cannot  recover  for  services 
under  a  special  contract,  which  has  not  been  fully  completed.  If  he  would 
recover  for  such  services,  he  must,  as  well  under  the  Code  as  before,  plead  the 
contract,  and  the  partial  performance. 

Appeal  from  a  judgment. 

BY  THE  COURT.* — CLERKE,  J. — This  action  was  brought  to 
recover  for  work  and  labor  performed  by  plaintiff  for  defendant, 

*  Present,  ROOSEVELT,  P.  J.,  CLERKE  and  SUTHERLAND,  JJ. 
VOL.  IX.— 23 
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in  painting  "Ward  School  No.  34,  in  the  city  of  New  York.  The 
defendant  had  made  a  contract  with  the  school-officers  of  the 
Thirteenth  Ward,  to  furnish  and  provide  all  the  carpenter's  work 
and  materials  for  the  erection  and  completion  of  four  wings,  and 
other  alterations  inside  of  the  main  building  of  said  school,  in- 
cluding painting  and  other  work;  and  it  was  in  consequence  of 
this  contract  that  the  defendant  employed  the  plaintiff  as  a  sub- 
contractor for  a  portion  of  the  work. 

The  defence  set  up,  that  tbe  work  was  done  under  a  special 
contract,  and  that  the  work  had  never  been  accepted  by  the 
superintendent  of  school-buildings,  or  by  the  school-officers  of 
the  ward. 

There  was  a  claim  for  extra  work,  for  which  the  jury  rendered 
a  verdict ;  but  for  the  work  referred  to  in  the  contract  between 
plaintiff  and  defendant,  nothing  was  allowed — the  judge  de- 
ciding that  the  only  question  of  fact  he  should  submit  to  the 
jury,  was  as  to  the  extra  work. 

The  general  rule  is,  that  evidence  of  services  performed  under 
a  special  agreement,  will  not  maintain  a  general  count  for  work, 
labor,  and  services ;  but  where  the  terms  of  a  special  agreement 
are  consummated,  in  other  words,  where  it  is  what  the  law  calls 
executed,  an  obligation  arises,  for  which  what  was  formerly 
known  as  a  general  indebitatus  assumpsit  will  lie — that  is, 
where  the  contract  is  executed,  it  would  not  have  been  neces- 
sary to  declare  specially  on  the  contract,  but  the  plaintiff  may 
declare  generally  for  whatever  was  alleged  to  be  due  for  the 
work,  labor,  and  services,  without  any  reference  to  the  contract. 

Whether  this  rule  applies  now — whether,  even  if  the  terms  of 
the  contract  are  completed,  the  plaintiff  can  allege  a.  general 
demand,  without  any  reference  to  the  contract,  is  very  question- 
able. The  Code,  which  is  generally  deemed  to  have  relaxed 
the  rules  of  pleading,  requires,  in  many  instances,  a  strictness 
unknown  to  pleading  in  its  degenerate  days — its  provision  neu- 
tralized by  the  "  general  issue,"  and  the  other  laxities  existing 
at  the  time  of  the  introduction  of  the  Code.  For  example,  the 
Code  (§  142)  requires  that  the  complaint  shall  contain  a  plain 
and  concise  statement  of  the  facts  constituting  a  cause  of  action. 
Now,  where  there  is  an  agreement  to  perform  certain  work, 
whether  the  terms  of  that  agreement  have  been  completed  or 
not,  it  would  seem  that  the  agreement  is  one  of  the  essential 
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facts  constituting  the  cause  of  action,  and  should,  it  may  with 
great  plausibility  be  urged,  be  contained  in  all  cases  in  the 
complaint.  But  it  is  probably  unnecessary  to  discuss  this  ques- 
tion at  present.  We  shall  consider  this  case  as  if  the  Code  had 
not  introduced  a  rule  stricter  than  that  which  prevailed  under 
the  old  system. 

If,  then,  there  was  a  special  contract  between  the  plaintiff  and 
defendant,  and  if  it  was  not  completed  or  executed  as  to  its 
terms,  the  plaintiff,  according  to  the  rule  under  that  system, 
ought  to  have  stated  it,  or  referred  to  it  in  his  complaint,  and 
not  having  done  so,  the  defendant  had  a  right  to  set  it  up,  and 
to  urge  it  in  his  defence.  It  is  not  denied  that  a  special  con- 
tract had  been  duly  executed  between  the  plaintiff  and  defend- 
ant, and  that  it  provided,  when  the  graining  was  done,  the 
plaintiff  should  receive  $165  (one-half),  and  when  the  whole 
was  completed  and  accepted  by  the  superintendent  of  school- 
buildings,  and  the  school-officers  of  the  Thirteenth  Ward,  the 
plaintiff  should  receive  the  remaining  $165. 

It  was  very  important  to  the  defendant  that  the  agreement 
should  contain  this  provision  or  condition,  because  his  agree- 
ment with  the  school-officers  contained  one  precisely  identical ; 
so  that,  until  the  superintendent  of  school-buildings  and  the 
school-officers  accepted  the  work,  the  defendant  would  not  be 
in  funds  to  pay  his  sub-contractors.  The  evidence  clearly  shows, 
that  the  work  performed  by  the  plaintiff  for  the  defendant,  never 
was  accepted  by  those  authorities,  and  that,  consequently,  the 
terms  of  the  agreement  were  not  completed  or  executed.  The 
plaintiff,  then,  was  properly  non-suited  as  to  the  work  comprised 
within  the  contract,  the  judge  having  refused  to  submit  any 
question  in  relation  to  that  work  to  the  jury,  on  the  ground  that 
the  complaint  did  not  refer  to  it. 

If,  indeed,  the  complaint  alleged  the  contract,  there  might 
have  been  a  question  of  fact  for  the  jury ;  and  that  question 
would  be,  Did  the  superintendent  of  school-buildings  and  the 
school-officers  accept  the  work  ? 

But,  under  the  pleadings  in  the  action,  the  judge  was  right  in 
not  submitting  that  question  to  them,  and  in  effect  dismissing 
the  complaint,  as  to  the  work  under  the  contract.  The  judg- 
ment should  be  affirmed,  with  costs. 


356  ABBOTTS'  PKACTICE  EEPORTS. 

Rich  a.  Loutrel. 

EICH  a.  LOTJTEEL. 

Supreme  Court,  first  District;  /Special  Term,  November,  1859. 
EECEIVEK. — EXECUTION. — MOTION. 

A  receiver  who  takes  possession  of  goods  upon  which  the  sheriff  had  levied  an 
execution  prior  to  the  receiver's  appointment,  is  bound  to  account  to  the  sheriff 
therefor;  and  the  motion  of  the  execution-creditor  and  sheriff  for  an  order  re- 
quiring him  to  pay  to  the  sheriff  the  proceeds,  so  far  as  necessary  to  satisfy  the 
execution,  should  be  granted. 

Motion  for  an  order  directing  the  receiver  in  the  action  to  pay 
over  certain  proceeds  to  the  sheriff. 

INGKAHAM,  J. — This  action  was  between  partners  to  dissolve 
and  settle  a  partnership. 

On  the  7th  of  May,  1859,  a  motion  was  made  for  a  receiver, 
and  an  order  of  reference  made  to  appoint  a  receiver.  On  the 
27th  of  May  the  receiver  was  appointed  by  an  order  of  the  court, 
and  he  took  possession  of  the  partnership  effects. 

On  the  16th  of  May,  1859,  McSpedon  &  Baker  recovered  a 
judgment  against  the  defendant  for  $204.80,  and  an  execution 
issued  to  the  sheriff. 

On  the  14th  of  May,  1859,  Smith  &  Peters  recovered  a  judg- 
ment against  the  same  defendants  for  $140.56,  and  on  the  same 
day  an  execution  was  issued  to  the  sheriff.  Under  these  execu- 
tions the  sheriff  levied  on  sufficient  property  to  pay  the  same. 

On  the  24th  of  June,  McSpedon  &  Baker  recovered  another 
judgment,  and  issued  execution  to  the  sheriff. 

After  the  appointment  of  the  receiver,  he  took  from  the  sheriff 
the  property  on  which  lie  had  levied  under  the  order  of  the  court, 
and  the  plaintiffs  in  those  actions  now  move  for  an  order  direct- 
ing the  receiver  to  pay  those  judgments,  in  which  motion  the 
sheriff  unites.  Other  judgments  were  afterwards  recovered,  as 
stated  in  the  petition,  but  further  reference  to  them  is  not 
necessary. 

The  judgments  recovered  prior  to  the  appointment  of  a  re- 
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ceiver,  and  under  which  executions  had  been  levied  on  the  de- 
fendant's property  prior  to  that  time,  are  entitled  to  be  paid. 
This  point  was  expressly  decided  by  the  general  term  of  this 
district,  in  the  case  of  The  American  Gutta  Percha  Co.  (9  Ab- 
lotCs  Pr.  It.,  70). 

Although  in  that  case  the  order  appealed  from,  denying  the 
motion,  was  affirmed,  on  the  ground  that  the  sheriff  did  not  unite 
in  this  application,  Mr.  Justice  DAVIES,  in  delivering  the  opinion, 
distinctly  states  that  the  judgment  should  be  paid,  and  that  the 
sheriff  could  make  application  for  an  order  to  that  effect. 

A  contrary  opinion  was  expressed  in  Rutter  a.  Tallis  (5  Sandf., 
610),  upon  the  ground  that  the  title  of  the  receiver  related  back 
to  the  date  of  the  order  of  reference,  in  analogy  to  the  former 
practice  in  the  Court  of  Chancery. 

I  feel,  however,  controlled  by  the  opinion  expressed  in  the 
case  above  referred  to  in  this  court,  and  also  concur  in  that  de- 
cision. The  plaintiffs  in  those  executions,  by  the  actual  levy, 
obtained  a  priority  of  which  they  ought  not  to  be  deprived  by 
the  appointment  of  a  receiver  in  such  an  action.  If  the  proceed- 
ing had  been  taken  by  a  prior  creditor,  another  question  would 
be  presented.  But  in  this  action  between  the  defendants  them- 
selves, if  the  judgment-creditors  could  thus  be  deprived  of  their 
liens,  the  partners,  by  collusion,  might  defeat  such  creditors,  and 
retain  the  proceeds  of  the  property,  by  at  any  time  discontinuing 
their  action.  It  was  intimated  in  the  case  in  the  Superior  Court, 
that  the  court  would  not  permit  such  a  suit  to  be  discontinued. 
But  by  the  rule  of  this  court,  the  action  could  be  discontinued 
on  filing  the  consent  to  discontinue,  and  no  order  of  the  court  is 
necessary. 

As  regards  the  judgments  recovered  after  the  appointment  of 
the  receiver  was  perfected,  no  lien  was  acquired  by  the  issue  of 
the  executions,  and  there  is  no  reason  to  order  their  payment. 
Those  creditors  must  take  other  proceedings  to  compel  the 
proper  application  of  the  partnership  property  to  the  payment 
of  the  debts  of  the  firm. 

Motion  granted,  directing  the  receiver  to  pay  to  the  sheriff  the 
amount  due  on  the  several  executions  held  by  him,  and  levied 
on  the  defendant's  property,  prior  to  the  date  of  the  receiver's 
appointment. 
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MALLORY  a.  CLARK. 

Supreme  Court,  First  District ;  Special  Term,  November,  1859. 
CONFESSION  OF  JUDGMENT  BY  TRUSTEE. — SUBSTITUTION  OF  TBUSTEE. 

Property  belonging  to  a  trust-estate  cannot  be  levied  on  and  sold  on  execution  on 
a  judgment  confessed  by  the  trustee  in  the  usual  form,  merely  describing  him 
as  such. 

On  substituting  a  new  trustee  in  place  of  a  former  one,  the  court  directed  that  the 
former  trustee  be  secured  for  advances,  <tc.,  due  him  from  the  estate,  by  a  judg- 
ment to  be  confessed  by  the  new  trustee  for  the  amount  due. 

Held,  That  the  proper  course  should  have  been  to  order  the  new  trustee  to 
pay  the  amount  out  of  the  first  moneys  received  from  the  estate  ;  and  that  de- 
fendant's motion  to  set  aside  the  judgment  and  execution  should  be  granted,  on 
condition  that  he  obtained  forthwith  an  amendment  of  the  order,  by  substitu- 
ting such  a  provision  for  the  provision  directing  the  judgment  to  be  confessed. 

Motion  to  vacate  judgment  entered  by  confession,  and  execu- 
tion issued  thereon. 

The  facts  are  stated  in  the  opinion. 

INGBAHAM,  J. — The  plaintiff  was  duly  appointed  trustee  of  a 
certain  estate  belonging  to  Sarah  0.  Cowles  and  others,  and, 
while  such  trustee,  became  creditor  of  the  trust-estate  for  moneys 
advanced  by  him,  and  for  services  rendered  as  such  trustee. 

Afterwards,  on  the  application  of  the  cestui  que  trust,  and  with 
the  consent  of  the  plaintiff,  an  application  was  made  to  change 
the  trustee ;  and  an  order  was  made  by  a  justice  of  the  court  dis- 
charging the  plaintiff  as  trustee,  and  appointing  Myron  H.  Clark 
as  such  trustee.  In  this  order  it  was  further  directed  that  the 
trustee  should  confess  a  judgment  to  the  plaintiff,  for  the  amount 
which  he  claimed  to  be  due  to  him  for  moneys  advanced  and 
services  rendered  in  the  discharge  of  his  duties  as  such  trustee. 

Under  this  order,  Clark,  as  trustee,  confessed  a  judgment  in 
.favor  of  Mallory  for  the  moneys  so  claimed  by  him,  and  an  exe- 
cution has  been  issued  upon  such  judgment,  and  the  same  levied 
upon  the  personal  property  of  the  trust-estate. 


NEW-YORK.  359 


Mallory  a.  Clark 


A  motion  is  now  made  to  set  aside  the  judgment  and  the  exe- 
cution issued  thereon. 

Some  of  the  cestui  que,  trust  are  infants,  and  did  not  consent  to 
this  proceeding. 

The  order  directing  that  a  judgment  by  confession  for  such  a 
claim,  made  by  a  trustee  of  an  estate,  is  an  unusual  one,  and  not- 
withstanding such  order,  I  am  at  a  loss  to  see  in  what  manner 
the  trust-estate  can  be  made  liable  in  an  execution  issued  thereon. 

The  judgment  is  against  Myron  H.  Clark,  described  as  trustee 
of  Sarah  E.  Cowles  and  others,  and  it  is  adjudged  that  the  plain- 
tiff recovered  against  the  defendant  the  plaintiff's  claim.  It  is 
an  ordinary  judgment  against  the  defendant,  not  making  or  de- 
claring the  trust-estate  liable,  or  directing  or  authorizing  any  part 
of  it  to  be  sold  for  the  purpose  of  discharging  the  claim.  An 
execution  issued  upon  a  judgment  cannot  be  levied  upon  the 
trust-estate,  more  especially  so  where  a  part  of  it  belongs  to  in- 
fants. If  the  trust-estate  is  to  be  made  liable  for  a  debt  created 
by  a  trustee,  it  must  be  reached  by  a  special  proceeding  and 
judgment,  and  not  by  an  ordinary  judgment  entered  against  the 
trustee,  even  though  described  as  such. 

An  action  of  law  could  never  be  maintained  to  reach  the  trust- 
estate  by  making  the  trustee  the  defendant,  but  for  such  a  pur- 
pose a  suit  must  be  had  to  a  proceeding  in  equity.  The  union 
of  the  remedies  at  law  and  in  equity  in  the  same  tribunal  under 
the  Code  has  not  removed  the  necessity  of  the  same  course  of 
proceeding  to  reach  a  trust-estate,  and  there  is  no  more  authority 
to  sell  the  trust-estate  in  an  action  for  money  brought  against  the 
trustee  now,  than  there  was  before  the  adoption  of  the  Code. 

Upon  consultation  with  the  justice  by  whom  the  order  was 
made.  I  am  informed  that  his  attention  was  not  particularly 
called  to  that  provision  in  the  order,  and  he  concurs  with  me  in 
the  opinion  that  the  judgment  ought  not  to  be  enforced,  but  that 
the  order  should  be  amended  so  as  to  protect  the  trustees  as  well 
as  the  cestui  que  trust. 

It  is  said  that -the  judgment  was  entered  by  an  order  of  the 
court,  and  therefore  cannot  be  set  aside  except  by  an  appeal 
from  that  order  and  its  reversal.  It  must  be  remembered  that 
when  that  order  was  made,  there  was  no  action  pending.  It 
was  a  mere  order  made  in  the  proceeding  for  the  appointment 
of  a  trustee,  and  the  direction  to  the  trustee  afterwards  to  confess 
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a  judgment  cannot  make  that  judgment,  thereafter  confessed, 
valid,  if  without  such  an  order  it  would  have  been  a  nullity. 
Whatever  amount  was  due  to  the  trustee,  should  have  been  paid 
to  him,  and  for  that  amount  he  had  a  lien  on  the  trust-estate  in 
his  hands,  which  he  had  a  right  to  insist  upon  the  payment  of, 
before  parting  with  the  estate.  That  lien  could  have  been  pre- 
served by  directing  the  new  trustee,  in  the  order  appointing  him, 
to  pay  such  moneys  due  to  the  former  trustee,  out  of  the  first  re- 
ceipts from  the  trust-estate.  I  do  not  deem  it  necessary  or  proper 
to  set  aside  this  judgment  on  this  motion,  until  such  a  provision 
is  made  by  an  amendment  of  the  order  referred  to.  The  judg- 
ment confessed  by  the  trustee,  can  be  of  no  use  in  collecting  the 
claims  of  the  former  trustee.  But  before  the  same  is  set  aside, 
the  order  appointing  the  new  trustees  should  be  amended,  so  as 
to  provide  for  the  payment  of  whatever  balance  is  due  to  the 
plaintiff. 

I  find,  on  examining  those  proceedings,  it  is  not  stated  that 
the  infants  were  represented,  or  in  any  wise  had  a  part  in  settling 
the  amount  due  to  the  trustees.  Mr.  Chatfield,  as  guardian  to 
the  infants,  had  notice  of  the  proceedings  for  the  change  of  trus- 
tee, but  the  settlement  of  the  accounts  of  the  plaintiff  was  not 
made  before  the  referee  named,  but  appears  to  have  been  made 
by  the  trustee  and  some  of  the  parties  in  interest,  who  were  of 


If  this  be  so,  the  account  should  be  adjusted  before  the  referee, 
and,  after  the  balance  is  ascertained,  the  former  order  should  be 
amended,  so  as  to  direct  the  trustee  therein  named  to  pay  to  the 
plaintiff  the  balance  due  him,  with  the  interest,  as  soon  as  the 
said  trustees  shall  receive  from  the  trust-estate  sufficient  funds 
therefor. 

This  amendment  appears  to  me  to  be  necessary  for  the  plain- 
tiff's protection,  before  the  judgment  is  set  aside,  and  the  motion 
is  only  granted  upon  the  condition  that  an  application  shall  forth- 
with be  made  for  the  adjustment  of  the  plaintiff's  accounts,  and 
for  the  payment  thereof  by  the  new  trustee,  in  the  manner  in- 
dicated. 

Unless  proceedings  for  such  purposes  are  taken  within  thirty 
days,  the  motion  is  denied. 

Proceedings  on  the  execution  in  the  mean  time  stayed. 


NEW-YORK.  361 


Ashley  a.  Marshall. 


ASHLEY  a.  MARSHALL. 

Supreme  Court,  First  District;  General  Term,  Nov.,  1859. 
COSTS. — SUCCESSFUL  PARTY. 

One  in  possession  of  chattels,  claiming  them  as  owner,  brought  an  action  against 
the  mortgagee,  restraining  him  from  taking  possession  of  them,  and  then  sold 
them  and  received  the  avails.  On  the  trial  of  the  cause,  defendant's  title  to  a 
small  part  of  the  goods  was  established,  and  he  had  judgment  against  the  plain- 
tiff for  the  conversion,  in  an  amount  exceeding  fifty  dollars. 

Held,  That  the  plaintiff  must  be  regarded  as  the  unsuccessful  party,  and 
chargeable  with  all  the  costs  of  the  action,  though  it  would  have  been  other- 
wise had  his  action  been  for  recovery  of  possession. 

Appeal  from  a  judgment. 

BY  THE  COURT.*  CLERKE,  J. — This  action  was  commenced  to 
recover  damages  against  the  defendant,  for  forcibly  entering  the 
premises  of  the  plaintiff,  and  taking  possession  of  the  plaintiff's 
personal  property,  situated  there,  consisting  principally  of  furni- 
ture. On  the  commencement  of  the  action,  the  plaintiif  obtained 
an  injunction  to  restrain  the  defendant  from  taking  possession  of, 
selling,  removing,  or  in  any  manner  interfering  with  this  personal 
property.  The  defendant,  in  his  answer,  claims  this  property  by 
virtue  of  a  mortgage,  executed  to  him  on  the  13th  of  November, 
1855,  by  one  Steckel,  who  was  then  in  possession  of  the  premises 
and  of  the  personal  property  in  question.  He  also  sets  up,  that 
in  pursuance  of  the  authority  contained  in  the  mortgage,  lie  had 
a  right  to  take  possession  of  the  personal  property ;  but  that  after 
he  had  taken  possession  of  it,  and  when  he  was  about  to  remove 
and  dispose  of  it,  he  was  prevented  from  doing  so  by  reason  of 
the  injunction,  and,  consequently,  lost  the  debt,  and  suffered 
damage  to  the  amount  of  his  claim  against  Steckel. 

He  also  .denies  every  material  allegation  in  the  complaint. 

It  appears  from  the  testimony  before  the  referee,  to  whom  the 
issues  were  referred,  that  at  the  commencement  of  the  action 

*  Present,  ROOSEVELT,  P.  J.,  CLERKE  and  SUTUEELAND,  JJ. 
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most  of  the  furniture  mentioned  in  the  complaint  belonged  to 
,the  plaintiff;  that  he  was  the  assignee  of  an  unexpired  term  of  a 
leasehold  interest  in  the  premises,  which  was  used  as  an  hotel ; 
that  Steckel  was  in  possession  by  permission  of  one  Doolittle, 
whom  the  plaintiff  allowed  to  occupy  it ;  that  Steckel  kept  it, 
consequently,  as  landlord,  from  the  1st  of  May,  1855,  until  the 
month  of  May,  1856,  and  that  having  purchased  furniture  for  the 
use  of  the  hotel  from  the  defendant,  Marshall,  he  gave  the  latter 
the  mortgage  above  mentioned  on  all  the  furniture  there,  inclu- 
ding the  articles  which,  he  had  purchased  from  Marshall. 

The  mortgage  having  become  forfeited,  Marshall  went  to  the 
hotel,  took  possession  of  all  the  furniture,  and  forcibly  nailed  up 
the  doors  of  the  rooms  in  which  it  was  contained,  and  caused  it 
to  be  advertised  for  sale.  The  plaintiff,  however,  as  soon  as  he 
obtained  the  injunction,  took  possession  of  the  furniture,  and  sold 
it  all  at  auction.  The  referee,  of  course,  allowed  nothing  to  the 
plaintiff  for  his  furniture,  as  he  had  already  recovered  possession 
of  it,  but  allowed  him  $25.00  for  the  intrusion  of  Marshall  into 
the  hotel ;  and  he  gave  to  the  latter  a  judgment  for  $138.87,  with 
interest,  against  the  plaintiff,  as  damages,  on  account  of  the  con- 
version, by  the  plaintiff,  of  Marshall's  share  of  the  furniture. 

If  the  defendant  had  set  up  in  his  answer  a  claim  for  this  por- 
tion of  the  furniture,  there  could  be  no  doubt  that  the  referee 
would  have  been  justified  in  allowing  him  this  amount,  or  what- 
ever it  was  worth.  But  was  this  necessary  ?  The  plaintiff 
claimed  the  whole,  and  the  defdfadant  claimed  the  whole ;  and 
in  claiming  the  whole,  he  of  course  claimed  the  part  to  which 
the  referee  found  he  was  entitled. 

No  separate  claim  or  counterclaim  for  a  part  seems  to  me, 
therefore,  necessary.  Both  parties  claimed  too  much  ;  the  plain- 
tiff failed  to  recover  what  he  demanded,  and  having  obtained 
possession  of  the  whole  and  sold  it,  he  was  clearly  accountable 
to  the  defendant  for  the  value  of  that  portion  of  it  which  be- 
longed to  the  latter.  If  the  plaintiff  claimed  only  as  much  as  it 
was  proved  he  was  entitled  to,  and  the  defendant  at  the  trial  en- 
deavored to  prove  that  the  plaintiff,  during  the  same  transaction, 
took  possession  and  disposed  of  other  property  not  included  in 
the  complaint,  belonging  to  defendant,  it  would  not  be  proper  to 
allow  such  a  defence  without  a  formal  counterclaim  set  up  in 
the  answer.  But  in  claiming  the  whole,  he  does,  in  effect,  set 
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np  a  counterclaim  to  the  part  which  he  proved. belonged  to  him. 
It  is  a  claim  counter  or  contrary  to  the  claim  of  the  plaintiff,  who 
demanded  the  whole,  but  was  only  entitled  to  a  part,  the  other 
part  belonging  to  the  defendant. 

As  to  the  mere  claim  for  damages  arising  from  the  injunction, 
it  would  not  have  been  proper  for  the  referee  to  have  passed 
upon  them.  Nor  does  he  appear  to  have  done  so.  He  consid- 
ers that  the  defendant  had  established  his  right  to  a  portion  of 
the  property  in  question,  and  gave  him  a  judgment  accordingly. 

It  seems  to  me  that  the  plaintiff,  who  had  a  good  cause  of  ac- 
tion for  an  amount  exceeding  the  amount  that  the  defendant 
proved  himself  entitled  to,  should  be  compelled  to  pay  the  whole 
costs  of  the  action  to  the  defendant.  If  the  defendant  had  kept 
possession  of  the  whole  and  sold  it,  the  plaintiff's  share  of  the 
proceeds  over  and  above  what  the  defendant  was  entitled  to, 
would  have  been  sufficient  to  cany  costs.  But  from  the  form  of 
the  action  and  the  mode  of  procedure  which  the  plaintiff  has 
adopted,  costs  must,  I  think,  be  awarded  to  the  defendant  as  the 
successful  party.  This  is  an  ordinary  common-law  action  for 
damages ;  to  be  sure,  an  injunction  is  prayed  for,  but  this,  even 
if  entirely  proper  to  grant  it  under  the  circumstances  disclosed 
in  the  complaint,  does  not  make  it  an  equity  suit.  I  regard  the 
whole  procedure  of  the  plaintiff  anomalous  and  unfortunate.  It 
was  totally  unnecessary  for  him  to  have  commenced  the  action 
in  the  form  which  he  selected;  If  he  commenced  an  action  for 
the  claim  and  delivery  of  the  goods  under  chap.  2  of  the  Code, 
and  the  sheriff  delivered  them  to  him  under  the  ordinary  pro- 
cess for  the  recovery  of  specific  personal  property,  and  if  he  es- 
tablished his  claim  at  the  trial,  still  he  would  be  entitled  to  the 
costs  of  the  action,  although  he  had  obtained  possession  of  the 
property.  And  this  would  have  been  quite  as  effectual  a  remedy, 
to  say  the  least,  as  an  injunction.  Not  having  done  this,  but  hav- 
ing prosecuted  an  action  for  damages,  in  which  his  adversary  is, 
in  effect,  the  successful  party,  costs  follow  for  the  defendant,  as 
a  matter  of  course. 

The  judgment  should  be  affirmed,  but  without  costs  of  the 
appeal. 
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DE  GKOOT  a.  JAY. 

Supreme  Court,  First  District;  General  Term,  December,  1859. 
RECEIVER. — LEAVE  TO  SUE. 

A  receiver  who  is  sued  as  such  without  leave  of  court,  is  entitled  to  an  order, 
perpetually  restraining  the  plaintiff  from  proceeding  in  the  action.0 

Appeal  from  an  order  denying  petition  for  an  order  that  the 
action  be  perpetually  stayed,  and  that  the  plaintiff  and  his  at- 
torney be  enjoined  from  bringing  any  other  action  of  the  same 
nature  against  the  defendants. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles.  E.  Whitehead,  for  the  appellants. 
•  Levi  S.  Chatfield,  for  the  respondent. 

BY  THE  CouRT.f — T.  R.  STRONG,  J. — The  defendant  Jay  is  the 
receiver,  appointed  by  this  court,  of  the  Mechanics'  Fire  Insur- 
ance Company,  an  insolvent  corporation  ;  and  the  other  defend- 
ant is,  under  an  order  of  the  court,  the  attorney  of  said  receiver. 
The  plaintiff  is  a  creditor  of  the  company,  and  has  brought  this 
action  to  have  the  defendants  enjoined  from  enforcing  two  judg- 
ments, one  against  him  alone,  and  the  other  against  him  and 
another  person,  in  two  foreclosure  suits,  and  to  have  the  judg- 
ments set  aside,  and  also  for  general  relief,  under  which  general 
prayer  he  asks  to  have  the  receiver  restrained  from  applying  the 
funds  of  the  company  towards  paying  a  particular  claim.  The 
defendants  applied  to  the  court  at  special  term  upon  petition 
and  other  papers  for  a  stay  of  proceedings  in  this  action,  which 
was  denied,  and  the  case  is  now  before  the  court  on  appeal  from 
that  order. 

0  That  he  may  waive  this  right,  see  Jay's  case.  6  Ante,  293. 
f  Present.  ROOSEVELT,  SUTHERLAND,  arid  T.  R.  STKOXG,  JJ. 
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It  does  not  appear  that  leave  of  the  court  was  obtained  for 
bringing  the  action,  and  it  was  assumed  on  the  argument  of  the 
appeal  that  such  leave  was  not  applied  for  or  given.  The  ac- 
tion could  not  regularly  be  brought  without  %uch  leave,  and 
might  properly  have  been  set  aside  or  stayed,  because  it  was 
not  specially  authorized  by  the  court.  The  receiver  is  an  officer 
of  the  court,  and  by  the  well-settled  practice,  permission  of  the 
court  was  necessary  to  warrant  an  action  against  him.  This  rule 
is  essential  for  the  protection  of  receivers  against  unnecessary 
and  oppressive  litigation,  and  should  be  carefully  maintained. 
It  is  a  contempt  of  the  court  to  sue  a  receiver  without  such  per- 
mission. 

In  most  cases  of  claims  against  a  receiver,  or  the  fund  or 
property  in  his  hands,  this  remedy  by  special  motion  is  adequate. 
Any  person  having  such  a  claim  may  resort  to  this  summary 
remedy.  The  fund  or  property  being  held  by  the  court  by  its 
receiver  in  trust  for  those  entitled  to  it,  or  to  be  paid  out  of  it, 
the  court  may  administer  justice  to  claimants  without  suit,  upon  * 
special  application.  In  the  present  case  all  the  relief  sought,  to 
which  the  plaintiff  is  entitled,  might  be  obtained  in  that  mode, 
and  that  mode  is  commended  as  well  by  considerations  of  econo- 
my as  expedition.  The  costs  of  a  motion  are  usually  small  in 
comparison  with  the  costs  of  an  action. 

Looking  at  the  number  and  history  of  the  litigations  com- 
menced by  and  in  behalf  of  the  plaintiff  against  this  receiver, 
in  connection  with  the  other  facts  shown  on  the  motion,  we  are 
satisfied  that  the  order  applied  for  by  the  defendants  should  have 
been  granted. 

It  was  not  made  a  point  by  the  counsel  for  the  respondent 
that  the  decision  denying  the  relief  asked,  was  not  reviewable 
by  appeal,  but  the  appeal  was  discussed  and  submitted  on  its 
merits  only.  "We  do  not  feel  called  upon  to  raise  that  question. 

The  result,  therefore,  is  that  the  order  appealed  from  must  be 
reversed,  and  the  motion  to  stay  proceedings  granted  without 
costs. 
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ELY  a.  COOK. 

New  York  Common  Pleas  •  Special  Term,  April,  1858. 
Again,  General  Term,  June,  1859. 

INSOLVENT'S  DISCHARGE. — ATTORNEY  AND  CLIENT. — COSTS. — 
SET-OFF. — DEFENCES. 

Under  the  provisions  of  the  Revised  Statutes  relative  to  the  discharge  of  insol- 
vents (2  Rev.  Stats.,  16),  the  affidavit  which  the  debtor  is  required  to  annex  to 
his  petition  must  be  made  in  the  manner  and  at  the  time  prescribed  by  the 
statute,  or  the  officer  acquires  no  jurisdiction. 

In  a  case  in  which  such  proceedings  were  taken  before  a  recorder,  the  affidavit 
was  sworn  to  in  the  first  instance  before  a  commissioner.  On  the  day  on  which 
the  order  to  show  cause  was  returnable,  the  recorder  signed  the  jurat  to  the 
affidavit,  but  it  was  neither  subscribed,  nor  sworn  to,  by  the  debtor,  in  his 
presence. 
Held,  that  the  proceedings  were  without  jurisdiction,  and  the  discharge  void. 


Before  the  attorneys  undertook  the  defence  of  the  suit,  they  were  informed  by 
the  defendant  that  he  was  insolvent,  and  they  agreed  with  him  that  the  costs 
should  belong  to  them,  as  their  compensation.  They  prevailed  in  the  action, 
and  recovered  a  judgment  for  costs  in  his  favor,  which  he  assigned  to  them. 

Held,  that  the  judgment  was  not  a  proper  matter  of  set-off  against  a  judg- 
ment against  the  defendant,  held  by  the  plaintiff  against  whom  the  judgment 
for  costs  was  recovered.  The  attorney's  claim,  in  such  a  case,  is  not  one  of 
lien,  but  of  ownership.* 


°  The  same  rule  was  held  in  the  Supreme  Court  (First  District,  General  Term,  May, 
1859),  on  appeal,  in  the  case  of  ROBERTS  a.  CARTER,  from  an  order  at  special  term 
denying  a  motion  to  set-off  the  judgment  against  a  cross-judgment,  which  was 
claimed  by  the  attorney.  The  facts  are  stated  in  the  opinion. 

J.  Fitch,  for  the  appellant. 
E.  Terry,  for  the  respondent. 

BY  THE  COURT. — DAVIKS,  J. — In  July,  1857,  the  referee  to  whom  these  causes 
were  referred  made  report  therein,  awarding  a  sum  in  each.  In  the  last  case,  to 
the  then  plaintiff,  Carter,  the  sum  of  $149.17.  Immediately  on  the  report  being 
made,  Carter  assigned  the  same,  and  all  his  interests  therein,  and  in  the  cause, 
to  Terry,  his  attorney,  in  consideration  of  services  rendered  by  Terry  as  his  attor- 
ney, and  for  moneys  advanced  by  Terry  to  carry  on  the  suit.  On  such  assign- 
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It  seems,  that  though  a  defendant  is  not  to  be  permitted  to  avail  himself  of  a  de- 
fence which  appears  only  upon  his  evidence,  and  was  not  stated  in  his  answer, 
yet  if  it  appears,  from  the  plaintiff's  own  evidence,  that  he  is  not  entitled  to 
the  relief  prayed,  the  court  will  not  assist  him. 


ment  being  made,  Terry  caused  himself  to  be  substituted  as  plaintiff,  instead  of 
Carter ;  and  on  the  23d  of  July,  1857,  perfected  judgment  against  Roberts,  for 
the  sum  of  $319.56.  On  the  3d  of  August,  1857,  Eoberts,  on  the  report  of  the 
referee,  made  in  his  favor,  perfected  judgment  against  Carter  for  the  sum  of 
$1040.12.  This  judgment  was  appealed  to  the  general  term,  and  there  affirmed. 
At  a  special  term,  September  14,  1857,  a  motion  was  made  to  offset  the  judgment 
in  the  first  above-entitled  action,  against  the  judgment  in  the  second  above-en- 
titled action,  and  which,  after  hearing  counsel,  was  denied  with  costs,  but  leave 
was  given  to  Eoberts  to  move  for  a  stay  of  proceedings,  to  prevent  Terry  from 
proceeding  to  collect  his  judgment,  pending  the  appeal. 

The  motion  for  a  stay  came  on  before  Mr.  Justice  Roosevelt,  on  the  9th  of  Oc- 
tober, 1857,  and  an  order  was  made  granting  the  stay  until  the  decision  of  the 
appeal  in  the  first  above-entitled  action.  On  appeal  this  order  was  affirmed  at 
general  term,  and  the  decision  leaves  us  at  liberty  to  consider  the  question  now 
presented,  precisely  as  if  no  stay  had  been  granted.  We  think  the  justice  at 
special  term  was  in  error,  in  holding  that  this  court,  at  general  term,  had  de- 
cided that  the  lien  of  the  attorney  for  his  costs,  and  the  rights  which  he  had 
acquired  as  the  actual  assignee,  for  value,  of  the  judgment  against  Roberts,  before 
the  recovery  of  the  judgment  against  his  assignor,  could  be  defeated  by  allowing 
the  set-off  asked  for.  We  do  not  see  that  any  such  question  was  decided,  or  in- 
tended to  be  decided,  either  by  the  general  term,  or  the  justice  who  heard  the 
motion  for  a  stay  at  the  special  term. 

Terry  was  an  equitable  assignee,  to  the  extent  of  his  costs,  of  the  judgment 
against  Roberts,  and  an  actual  assignee  for  value  of  the  residue,  before  the  re- 
covery of  the  judgment  of  Roberts  against  Carter.  The  question  presented  for 
decision  on  this  appeal  is  whether,  on  motion,  this  court  will  allow  the  set-off,  and 
thus  deprive  the  attorney,  not  only  of  his  lien  for  costs,  but  of  his  rights  as  ac- 
tual assignee  of  the  judgment. 

The  cases  are  numerous  where  the  courts  have  protected  the  lien  of  the  attor- 
ney. And  they  proceed  upon  the  principle  that  the  court,  in  the  exercise  of  its 
equitable  powers,  will  protect  the  lien  of  the  attorney  to  the  extent  of  his  costs, 
and  this  rule  is  equally  observed  and  maintained,  as  well  in  courts  of  law  as  in 
equity.  (Dunkin  a.  Vandenburgh,  1  Paige,  622,  and  cases  there  cited  ;  Gihon  a. 
Fryatt,  2  Sandf.  S.  C.  R.,  638  ;  Sweet  a.  Bartlett,  4  Ib.,  661  ;  Nash  a.  Hamilton, 
3  Abbotts'  Pr.  R.,  35  ;  Peckham  a.  Barcalow,  Lalor's  Sup.  to  Den.,  112  ;  Spear  a. 
Heyer,  2  Whit.  Pr.  R.,  255.) 

In  this  court,  it  has  been  the  practice  to  allow  set-offs  of  judgments,  though 
the  effect  would  be  to  destroy  the  lien  of  the  attorney  for  his  costs.  This  rule 
and  the  reason  for  it  are  stated  by  SAVAGE,  Ch.  J.,  in  The  People  a.  N.  Y.  Common 
Pleas  (13  Wend.,  649).  He  there  states  that,  in  setting  off  judgments  in  the 
English  courts,  there  is  a  difference  between  the  King's  Bench  and  Common  Pleas, 
in  regard  to  the  attorney's  lien  for  his  costs  :  the  former  holding  that  the  costs 
are  not  to  be  set  off,  but  only  the  balance  of  the  judgment  after  the  costs  are 
paid  ;  the  latter,  that  the  costs  may  be  set  off,  the  lien  of  the  attorney  being  sub- 
ordinate to  the  equities  of  the  parties. 
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Trial  by  the  court  at  special  term,  and  appeals  from  the  judg- 
ment rendered. 

On  the  29th  day  of  November,  1850,  Cook,  one  of  the  defend- 


He  says  that  this  court  has  long  since  adopted  the  principle  of  the  English 
Common  Pleas,  that  the  equities  of  the  parties  were  superior  to  those  of  the  attor- 
ney. With  high  respect  for  the  authority  of  these  opinions,  I  cannot  concur  in 
the  position  that,  as  to  the  costs  earned  in  the  cause,  the  equities  of  the  parties 
are  superior  to  those  of  the  attorney,  by  whose  labor  and  efforts  they  have  been 
acquired,  and  through  whose  instrumentality  alone  any  right  to  them  exists.  I 
am  unable  to  appreciate  the  force  of  the  arguments  by  which  it  is  maintained 
that  B.,  having  a  judgment  against  A.  for  a  debt  due  by  A.  to  him,  has  a  superior 
equity  to  take  the  earnings  of  A.'s  attorney  to  pay  that  debt,  over  the  attorney 
who  has  earned  the  costs,  and  without  whose  labor  they  would  not  nominally  be 
due  to  A.  It  seems  to  me  that  the  equities  of  the  attorney  are  superior.  He  is 
entitled  to  the  costs  as  the  fruits  of  his  labor,  talents,  and  skill,  and  this  court 
does  not  permit  his  client  to  receive  them  in  fraud  of  his  rights.  This  subject  is 
ably  discussed  by  DALY,  J.,  in  Ward  a.  Syme  (9  How.  Pr.  R.,  16).  His  argument 
seems  to  me  unanswerable. 

The  Court  of  Exchequer  in  England,  and  the  Court  of  Chancery,  were  inclined 
to  follow  the  rule  of  the  Common  Pleas,  but  the  decisions  in  each  were  conflicting  ; 
and  in  1833,  on  the  adoption  of  the  new  rules,  the  rule  of  the  King's  Bench  was 
made  applicable  to  all  the  courts.  The  rule,  therefore,  adopted  in  this  court 
from  the  Common  Pleas  of  England,  has  been  abandoned  there,  and  has  never 
been  followed  in  the  Courts  of  Chancery  of  this  State,  or  in  the  Superior  Court,  or 
Court  of  Common  Pleas.  And  it  seems  to  me  that  it  has  been  abandoned  in  this 
court,  especially  in  this  district.  If  it  has  not,  it  is  time  that  it  was. 

In  Peckham  a.  Barcalow  (Lalor's  Sup  to  Den.,  112),  where  the  facts  are  almost 
identical  with  those  presented  on  this  motion,  the  motion  to  set  off  a  judgment 
assigned  to  an  attorney  was  refused.  The  court,  by  BRONSON,  J.,  say  :  "  The  as- 
signment was  made  in  payment  of  the  costs  due  from  the  defendant  to  his  attor- 
ney. I  see  no  reason  why  this  was  not  as  good  a  consideration  as  though  the 
attorney  had  paid  so  much  money.  The  attorney's  lien  for  his  costs  is  not  always 
protected  against  the  equities  existing  between  the  parties.  But  I  think  he  is  the 
assignee  of  the  judgment,  and  is  entitled  to  the  same  protection  as  any  other  as- 
signee." 

The  rule  in  the  Superior  Court  is  rigidly  adhered  to,  which  is,  to  sustain  the 
lien  of  the  attorney,  whenever  it  can  be  done  without  infringing  upon  the  statute 
of  set-off,  and  that  where  his  right  to  costs  was  established,  the  court  would  pro- 
tect it  so  far  as  it  could,  "  because,  however  the  matter  might  be  technically,  the 
costs  were  in  reality  the  property  of  the  attorney."  (Smith  a.  Lowden,  1  Sandf. 
S.  C.  R.,  696  ;  Gihon  a.  Fryatt,  2  lb.,  638  ;  Sweet  a.  Bartlett,  4  Ib.,  661.) 

In  all  these  cases,  motions  were  made  to  set  off  judgments,  the  effect  of  which 
•would  be  to  deprive  the  attorney  of  his  costs,  and  the  same  were  denied.  The 
rights  of  the  attorney  are  protected  in  the  Court  of  Common  Pleas.  (Ward  a. 
Wordsworth,  1  E.  D.  Smith,  598.)  The  opinion  of  DALY,  J.,  in  this  case,  contains 
an  elaborate  review  of  all  the  cases  on  this  point,  and  the  practice  of  the  different 
courts.  And  Judge  Harris,  referring  to  it  in  Haight  a.  Holcomb  (16  How.  Pr.  R., 
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ants  in  the  present  action,  had  confessed  judgment  to  El}r,  the 
plaintiff.  On  the  31st  day  of  December,  1851,  Cook  obtained 
a  discharge  under  the  two-thirds  act.  In  October,  1856,  Cook 
recovered  judgment  for  costs  against  Ely,  in  a  creditor's  action, 


163),  says  :  "  The  whole  subject  has  received,  at  the  hands  of  Judge  Daly,  a  more 
complete  and  thorough  examination  than  I  have  met  with  elsewhere.  The  opin- 
ion itself  is  a  fine  specimen  of  juridical  learning  and  sound  argument." 

We  have  seen  that  the  Supreme  Court  of  this  State,  in  1843,  in  Peckham  a. 
Barcalow  (cited  supra),  refused  to  permit  a  set-off  of  judgments  to  defeat  the  attor- 
ney's lien.  The  same  decision  was  made  at  special  term,  in  the  second  district, 
in  1853,  by  STRONG,  J.  (Van  Pelt  a.  Boyd,  8  How.  Pr.  R.,  319.)  EDWARDS,  J.,  in 
Spear  a.  Heyer  (2  Whit.  Pr.,  255),  in  1852,  in  this  district,  held,  that  the  rule  al- 
lowing a  set-off  of  judgments,  without  reference  to  the  attorney's  lien  for  costs, 
was  inequitable,  and  that  where  there  had  been  an  assignment  of  the  costs  by 
the  party  to  his  attorney,  and  before  the  opposite  party  had  acquired  a  right  of 
Ret-off,  the  assignment  should  be  sustained,  and  he  denied  the  motion  to  set-off. 

In  this  case,  the  assignment  was  made  by  the  client  to  his  attorney,  before  the 
opposite  party  had  obtained  his  judgment,  and,  consequently,  before  his  right  to 
a  set-off  existed.  But  the  precise  point  presented  in  this  case  hu.s  been  decided  at 
a  general  term  in  this  State,  and  in  accordance  with  the  decision  in  this  district, 
and  in  the  Superior  Court,  and  Court  of  Common  Pleas.  In  Nash  a.  Hamilton 
(3  Abbotts'  Pr.  ft.,  35),  the  general  term,  in  the  sixth  district,  held  that  where  a 
verdict  and  the  judgment  to  be  entered  thereon  were  assigned  by  the  plaintiff  to 
his  attorney,  the  assignment  was  effectual  to  prevent  the  defendant  setting  off  a 
judgment,  subsequently  recovered  in  his  favor  against  the  plaintiff,  against  the 
judgment  so  assigned. 

In  that  case,  on  the  3d  of  February,  1855,  the  plaintiff  obtained  a  verdict,  in  an 
action  for  slander,  of  $75,  and  on  the  5th  of  May,  1855,  a  judgment  was  entered 
cm  the  verdict  for  $196  47  damages  and  costs.  On  the  3d  of  February,  imme- 
diately on  the  verdict  being  rendered,  the  plaintiff  assigned  it  to  his  attorney  for 
a  valuable  consideration.  This  consideration  was  to  secure  his  attorney  for  ser- 
vices in  the  action,  and  for  money  lent  to  him,  and  paid  out  for  him  as  such  at- 
torney. On  the  14th  of  February,  1855,  the  defendant  recovered  a  judgment 
against  the  plaintiff,  on  a  promissory  note,  in  a  justice's  court,  for  $49.83  dam- 
ages and  costs,  and  which  was  docketed  in  the  county  clerk's  office,  April  5,  1855. 

The  defendant  paid  to  plaintiff's  attorney,  on  account  of  the  judgment,  $145. 
and  moved  to  set  off  his  judgment  against  the  plaintiff's  judgment,  and  the  court, 
at  general  term,  held  the  set-off  could  not  be  made.  In  Williams  a.  Batterman 
(4  Barb.,  47).  this  court  held  that  an  attorney  has  a  lien  on  (i  judgment  recovered 
by  him  for  his  costs.  He  is  equitably  entitled  to  the  costs  as  a  compensation  for 
his  labor  and  expense  of  prosecuting  or  defending  the  suit.  He  is  regarded  as  an 
assignee  of  the  judgment,  to  the  extent  of  the  costs  included  therein.  (Citing 
1  Paige,  626  ;  15  Johns.,  406.)  And  the  court  in  that  case  also  held  that,  being  re- 
garded as  the  assignee,  to  the  extent  of  his  costs,  he  was  entitled  to  all  the  pro- 
tection of  an  assignee. 

In  Haight  a.  Holcomb  (16  How.  Pr.  R.,  160),  HARRIS,  J.,  held,  that  it  was  a 
well-settled  doctrine  before  the  Code,  that  although  costs  were  in  form  recovered 
by  the  prevailing  party,  and  became  a  part  of  the  judgment  in  his  favor,  yet  the 
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which  Ely  had  brought  upon  the  first-mentioned  judgment,  seek- 
ing to  set  aside  an  assignment  made  by  Cook.  That  creditor's 
action  was  commenced  in  1851.  The  Messrs.  Sherwood,  who 
were  Cook's  attorneys  in  that  action,  agreed  with  him,  when 


attorney  was  to  be  regarded  as  an  equitable  assignee  to  the  extent  of  his  costs, 
and  his  rights  as  such  would  be  protected,  and  that  this  doctrine  had  not  been 
changed  by  the  Code. 

This  case  was  heard  at  general  term  (16  How.  Pr.  R.,  173),  and  the  judgment 
affirmed,  the  court  holding  that  the  attorney's  lien  should  be  maintained  under, 
as  well  as  before  the  Code,  and  that  it  could  be  so  maintained  to  the  extent  of 
the  costs  appearing  by  the  roll.  And  such  lien  was  maintained  on  the  ground 
that  the  attorney  was  an  equitable  assignee  of  that  portion  of  the  judgment  cov- 
ering the  costs  in  the  action. 

But,  in  the  present  case,  the  attorney  was  not  only  the  equitable  assignee  of 
that  portion  of  the  judgment  covering  the  costs,  but  he  was  the  actual  assignee 
for  value  of  the  whole  judgment,  before  the  plaintiff  Roberts  had  obtained  his 
judgment,  and  before  his  equity  arose  to  set  off  sufficient  of  it  to  liquidate  the 
judgment  against  him.  It  seems  to  me  that  this  latter  position  is  a  conclusive 
answer  to  the  motion  to  set  off.  (Graves  a.  Woodbury,  4  Hill,  559. ) 

In  the  present  case,  the  report  of  the  referee  and  Carter's  claim  were  assigned 
to  his  attorney,  who,  on  the  23d  of  July,  1857,  entered  up  judgment  in  his  own 
name,  for  $319.56.  On  the  3d  of  August  following,  Roberts  perfected  and  dock- 
eted judgment  against  Carter,  for  $1040.12,  and  now  moves  to  set  off  sufficient  of 
that  judgment  to  satisfy  the  judgment  assigned  to  Terry. 

For  the  reasons  above  given,  we  think  this  cannot  be  done,  and  that  the  order 
at  special  term,  allowing  such  set-off,  should  be  reversed  without  costs,  and  said 
motion  be  denied. 

CLERKE.  J. — I  concur,  without  any  reference  to  the  liens  of  attorneys.  Terry 
stands  before  us  as  an  assignee  of  a  claim  transferred  to  him,  before  the  recovery 
of  judgment  in  the  first  suit.  In  the  absence  of  any  proof  of  fraud  or  want  of 
consideration  between  Carter  and  Terry,  we  are  to  treat  the  latter  precisely  like 
any  other  person  who  might  have  been  the  assignee  ;  and  surely  in  such  case, 
under  the  same  circumstances,  we  never  would  have  allowed  the  set-off. 

MARTIN  a.  KANOTJSB  (Supreme  Court,  First  District,  Special  Term,  January,  1859), 
also  illustrates  this  subject. 

The  action  was  brought  to  set  off  two  judgments.  The  defendant  Kanouse, 
•who  was  originally  sole  defendant,  set  up  in  his  answer  that  Garr,  his  attorney, 
had  a  lien  on  the  judgment  held  by  Kanouse.  Subsequently  Garr  obtained  an 
order  making  him  also  a  defendant,  and  answered,  claiming  a  lien.  (The  proceed- 
ings are  reported  2  Ante,  327,  330,  390.)  On  a  trial  by  the  court,  the  following 
decision  was  rendered : 

DAVIES,  J. — If  I  were  hearing  this  matter  upon  a  motion,  I  should  certainly 
protect,  to  the  extent  this  court  has  always  protected,  the  equitable  lien  of  the 
attorney.  The  cases  where  this  has  been  done  are  numerous,  and  proceed  on  the 
principle  that  the  court,  in  the  exercise  of  its  equitable  powers,  will  protect  the 
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they  undertook  the  defence  of  the  action,  that  the  costs,  if  any, 
should  belong  to  them ;  and  upon  the  recovery  of  the  judgment 
for  costs,  Cook  assigned  it  to  them. 

Ely  brought  the  present  action  against  both  Cook  and  the 


attorney's  lien.  And  the  rule  prevailed,  as  well  in  courts  of  law  as  in  equity. 
(Dnnkin  a.  Vandenburgh,  1  Paige,  622,  and  cases  there  cited  ;  Gihon  a.  Fryatt, 
2  Sandf.  S.  C.R.,  638  ;  Sweet  a.  Bartlett,  4  lb.,  661  ;  Nash  a.  Hamilton,  3  AbboUt' 
Fr.  R.,  35;  Peckham  a.  Barcalow,  Lalor's  Sup.  to  Den.,  112;  Spear  a.  Heyer, 
2  Whit.  Pr.,  255.)  These,  and  numerous  other  cases  which  might  be  cited,  are  all 
upon  motion.  And  in  such  cases,  as  is  said  in  Gihon  a.  Fryatt  (2  Sandf.  638), 
"  When  the  question  arises  on  pleadings  in  a  suit,  the  rules  of  law  must  govern, 
but  where  the  application  is  to  the  discretion  of  the  court,  we  will  decide  it  as 
shall  be  just.". 

And  the  same  court  say,  in  Sweet  a.  Bartlett  (2  Sandf.  661),  "  whatever  the  rulo 
in  the  Supreme  Court  might  be,  they  had  determined,  in  Smith  a.  Lowden  (1 
Sandf.,  196),  they  would  establish  such  a  practice  as  would  be  consistent  with 
equity  and  justice.  That  they  had  determined  to  sustain  the  lien  of  the  attorney, 
whenever  it  could  be  done  leithout  infringing  upon  the  statute  of  set-off,  and  that  when 
his  right  to  the  costs  was  established,  they  would  protect  it  so  far  as  they  could, 
because,  however  the  matter  might  be  technically,  the  costs  were  in  reality  his 
property."  But,  as  was  observed  by  COWEN,  J.,  in  Nicoll  a.  Nicoll  (16  Wend., 
448),  "  the  practice  of  the  courts  is  one  thing,  while  each  is  left  to  prescribe  rules 
for  the  orderly  conduct  of  its  own  business,  a  different  question  arises  when  they 
are  called  upon  to  apply  the  statute  of  set-off. "  In  Gridley  a.  Garrison  (4  Paige, 
647),  a  bill  was  filed  to  set  off  judgments,  the  effect  of  which  would  have  been  to 
deprive  the  attorney  of  his  lien.  The  bill,  so  far  as  it  affected  the  attorney's  lien, 
was  dismissed  with  costs.  The  chancellor  held  that  the  attorney  had  an  equitable 
lien  for  his  costs,  independent  of,  and  long  previous  to  the  assignment  of  the 
judgment  to  him  for  costs  by  his  client,  in  fact,  from  the  commencement  of  the 
suit,  which  lien  was  paramount  to  any  claim  of  set-off  in  another  suit,  and  he  re- 
fers to  Dunkin  a.  Vandenburgh  (cited  supra). 

But  it  seems  to  me  that  the  question  presented  in  this  case  is  conclusively 
settled  by  the  Court  of  Errors  in  Nicoll  a.  Nicoll  (16  Wend.,  446).  That  case  is  in 
all  respects  like  the  present,  being  upon  a  bill  filed  in  Chancery  to  set  off  a  judg- 
ment previously  recovered,  against  a  subsequent  one  recovered  for  costs.  The 
solicitor  claimed  his  lien,  and  resisted  the  set-off.  The  Court  of  Errors  distinctly 
overruled  the  case,  before  the  Chancellor,  of  Dunkin  a.  Vandenburgh,  and  Gridley 
a.  Garrison,  and  held  that  the  set-off  must  prevail.  The  justice  who  delivered  the 
opinion  of  the  court  says,  "  when  we  come  to  a  bill  filed  on  a  trial  at  law,  there 
is  no  discretion.  On  motion,  the  court  proceed  without  the  statute.  On  bill 
filed  on  a  trial  at  law,  they  are  within  it,  and  must  obey  it.  °  °  °  No  case 
can  be  produced  where,  on  a  bill  filed,  this  lien  has  been  let  in  to  obstruct  a  set- 
off,  until  Gridley  a.  Garrison,  decided  by  the  present  Chancellor  (4  Paige,  647). 
Equitas  aequitur  legem,  whether  the  set-off  be  within  the  words  or  the  spirit  of  the 
act.  (Hyler  a.  Okey,  13  Ves.,  180.)  The  rules  of  practice  are  many  times  arbi- 
trary, but  when  a  statute  comes  in,  there  is  a  common  principle  by  which  all 
courts  must  abide." 

This  is  the  emphatic  decision  of  the  highest  court  in  this  State,  exactly  in 
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Messrs.  Sherwood,  asking  that  the  insolvent  discharge  be  de- 

7  O  O 

clared  void  upon  grounds  which  are  stated  in  the  opinion  of 
BRADY,  J.,  and  that  the  judgment  which  he  held  against  Cook 
should  be  set  off  against  the  judgment  recovered  by  Cook,  and 
which  had  been  assigned  to  the  defendants  Sherwood. 

I.  April,  1858. — Trial  by  the  court.  The  cause  was  tried  at 
special  terra,  and  the  following  opinion  rendered  : 

BRADY,  J. — The  Code  (§  303)  repeals  all  existing  laws  re- 
stricting or  controlling  the  right  of  a  party  to  agree  with  an 
attorney,  solicitor,  or  counsel  for  his  compensation,  and  hence  it 
follows  that  though  prior  to  the  enactment  referred  to,  an  agree- 
ment with  an  attorney  to  give  him  part  of  a  debt  for  collecting 
it  was  void  (Satterlee  a.  Frazer,  2  Sandf.  S.  7?.,  141,  and  cases 
cited),  it  is  not  so  now.  In  the  language,  of  SAXDFORD,  J.,  in 
the  case  just  mentioned,  the  Code  of  Procedure  appears  to  have 
changed  the  law  in  this  respect,  and  to  enable  parties  to  make 
such  bargains  as  they  please  with  their  attorneys.  (See  also 
Easton  a.  Smith,  1  E.  D.  Smith's  7?.,  318.)  It  is  true  that  at 
the  time  the  agreement  was  made  by  the  Shenvoods  with  Cook, 
no  costs  had  accrued,  and  that  from  the  nature  of  the  action 
brought  against  the  latter,  costs  might  not  have  been  granted 
had  he  succeeded,  but  that  did  not  affect  the  right  of  Cook  to 
bargain  upon  the  hypothesis  that  he  might  recover  costs.  That 
doubt  was  a  matter  affecting  only  the  employer  arid  the  em- 
ployed, which  third  persons  have  no  power  to  interfere  with. 
Having  the  right  to  make  the  agreement,  and  the  agreement  not 
being  against  the  policy  of  the  la\v,  it  was  binding  upon  the 
parties,  and  must  be  sustained.  From  the  moment  the  Sher- 


point.  It  is  the  law  of  the  State,  and  by  which  all  courts  must  abide  until 
changed  by  legislative  enactments,  or  questioned  or  overruled  by  that  court.  I 
do  not  find  that  its  authority  has  been  weakened  by  any  subsequent  decision  of 
that  court. 

This  authority  does  not  seem  to  have  been  adverted  to  in  Ainslie  «.  Boynton  (2 
Barb.  S.  C.  R.,  2G8),  where  a  contrary  ruling  would  seem  to  have  been  made. 

I  must,  therefore,  hold,  in  conformity  with  the  decision  of  the  Court  of  Errors, 
that  the  plaintiff  is  entitled  to  have  the  judgment,  held  by  him  against  the  de- 
fendants, set  off  against  the  judgment  of  the  defendants  against  him. 

Judgment  for  the  plaintiff  accordingly,  with  costs. 
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woods  began  to  defend  the  action  against  Cook,  an  equity  in 
their  favor  commenced,  and  so  continued  down  to  the  time 
when  the  costs  were  adjusted.  They  labored  for  those  costs,  and 
having  succeeded  in  the  defence,  it  must  be  assumed  that  they 
earned  them  by  diligence,  industry,  and  skill.  They  took  the 
risk  in  reference  to  the  costs,  and  having  done  so,  the  costs  never 
in  fact  belonged  to  the  defendant  in  the  action.  Prior  to  the 
Code  of  Procedure  the  courts  would  not  refuse  to  set  off  one 
judgment  against  another  because  of  the  attorney's  lien,  and 
upon  the  ground  that  the  equities  of  the  parties  were  superior 
to  those  of  the  attorneys,  the  attorney  looking  in  the  first  in- 
stance to  the  personal  security  of  his  client.  (The  People  ex  rel. 
Manning  a.  The  New  York  Common  Pleas,  13  Wend.)  649; 
Nicoll  a.  Nicoll,  16  /&.,  446.)  And  without  reference  to  tho 
question  whether  the  attorney's  lien  still  exists,  although  it 
seems  to  be  settled.  (Ward  a.  Woodsworth,  1-  E.  D.  Smittis 
E.,  598  ;  12  How.  Pr.  R.,  136  ;  11  /&.,  100  ;  20  Barl.,  541  ; 
21  II.,  17  ;  4  7J.,  47.) 

There  is  little  doubt  that  the  principle  upon  which  courts 
heretofore  permitted  judgments  to  be  set  off  must  still  prevail, 
even  if  the  lien  is  held  to  continue.  But  in  this  case  something 
more  than  a  mere  lien  exists  as  already  stated.  The  costs  that 
might  be  awarded  were  passed  to  the  Sherwoods  in  anticipation 
of  their  recovery,  as  a  compensation  for  their  services  which 
would  result  in  that  recovery  ;  and  as  each  particular  service  for 
which  costs  were  allowed  was  performed,  the  right  of  the  Sher- 
woods to  the  compensation  for  that  service  attached,  not  by  lien 
alone,  but  by  express  agreement.  Cook  said  at  or  about  the 
time  that  the  agreement  was  made  that  he  had  no  means  to 
carry  on  the  suit ;  that  he  had  failed,  made  an  assignment,  and 
had  gone  through  the  insolvent  act.  It  would  seem  from  these 
circumstances  that  the  Sherwoods  looked  first  to  the  costs  for 
security,  and  not  to  the  personal  responsibility  of  Cook  who  had 
declared  himself  to  be  irresponsible,  and  it  follows  that  so  far 
as  the  cases  (supra)  are  founded  upon  the  theory,  that  the  attorney 
relies  first  upon  his  client  for  payment,  they  have  no  application 
to  this  case.  For  these  reasons  I  think  the  defendants  Sher- 
wood entitled  to  judgment.  The  plaintiff  is,  however,  entitled 
to  judgment  against  the  defendant  Cook.  The  discharge  granted 
by  Recorder  Talmadge  is  only  prinia,  facie  evidence  of  the 
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jurisdictional  facts  recited,  and  those  facts  may  be  inquired  into 
by  a  party  seeking  to  impeach  the  final  order  in  a  collateral  ac- 
tion. If  a  defect  is  ascertained,  the  whole  proceeding  is  void. 
(Stanton  a.  Ellis,  2  J£ern.,  575.)  In  applications  by  an  insol- 
vent and  his  creditors,  under  the  third  article  of  the  title  of  the 
Revised  Statutes  relating  to  non-resident,  absconding  insolvent, 

o  /  O '  / 

and  imprisoned  debtors  (2  Rev.  Stats.,  16),  the  debtor  is  re- 
quired to  annex  an  affidavit  to  his  petition,  account,  and  inven- 
tory, in  the  form  prescribed  by  the  statute,  which  shall  be  sub- 
scribed by  the  insolvent,  and  sworn  to  in  the  presence  of  the 
officer  to  whom  the  petition  is  presented ;  and  the  officer  receiv- 
ing such  petition,  schedule,  and  affidavit  shall  make  an  order 
requiring  all  the  creditors  of  the  insolvent  to  appear.  The  affi- 
davit is  a  prerequisite,  and  unless  made  in  the  manner  and  at 
the  time  prescribed,  the  officer  acquires  no  jurisdiction.  The 
affidavit  relates  to  the  inventory  of  the  debtor's  estate  among 
other  things,  and  to  the  whole  of  which  estate  the  creditors  are 
entitled  as  it  exists  at  the  time  the  petition  is  presented.  But 
were  it  otherwise,  it  is  sufficient  that  the  statute  requires  the 
affidavit  to  be  made  before  the  order  to  show  cause  is  granted, 
and  in  the  presence  of  the  officer  granting  the  order.  The  proof 
shows  that  the  affidavit  referred  to  was  sworn  to  before  a  com- 
missioner of  deeds  in  the  first  instance.  That  on  or  after  the 
day  on  which  the  order  to  show  cause  granted  by  the  recorder 
\vas  returnable,  the  jurat  to  the  affidavit  was  signed  by  him;  and 
that  although  signed  by  him,  it  was  neither  subscribed  nor 
sworn  to  by  the  insolvent  in  the  presence  of  the  recorder.  It  is 
clear,  therefore,  that  the  recorder  never  acquired  jurisdiction, 
and  that  the  whole  proceeding  before  him  is  void. 

There  may  be  some  question  as  to  the  sufficiency  of  the  state- 
ment upon  which  the  plaintiff  obtained  judgment  against  Cook, 
BO  far  as  the  right  of  other  creditors  of  the  latter  may  be  af- 
fected, but  as  between  the  plaintiff  and  Cook  it  is  valid.  (Grif- 
fin a.  Mitchell,  2  Cow.,  548 ;  Yan  Keller  a.  Muller,  3  Abbotts' 
Pr.  R.,  375.) 

Ordered  accordingly. 

II.  June,  1859. — Appeal  from  the  judgment. 

The  plaintiff  appealed  from  that  part  of  the  judgment  which 
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was  in  favor  of  the  defendants  Sherwood,  dismissing  the  com- 
plaint as  to  them.  The  defendant  Cook  appealed  from  that  part 
of  the  judgment  which  was  in  favor  of  the  plaintiff  against  the 
defendant,  declaring  the  discharge  void. 

C.  Bairibridge  Smith,  for  the  plaintiff. 
H.  A.  Cram,  for  the  defendants. 

BY  THE  COURT. — DALY,  F.  J. — All  the  defendants  in  this  case 
were  entitled  to  judgment  The  equitable  relief  which  the  plain- 
tiff asked  was  this:  That  the  discharge  granted  to  the  defendant 
Cook,  as  an  insolvent,  should  be  declared  void ;  that  the  judg- 
ment which  he,  the  plaintiff,  had  obtained  against  Cook  by  con- 
fession, should  be  set  off  against  the  judgment  recovered  by  Cook 
.against  the  plaintiff  to  the  extent  of  the  latter  judgment;  that 
the  latter  judgment  should  be  adjudged  to  be  satisfied  and  can- 
celled of  record,  and  that  the  plaintiff  should  have  judgment  for 
what  would  remain  due  upon  the  former  judgment,  after  allow- 
ing the  set-off.  Two  things  were  sought  to  be  accomplished  by 
the  action  :  first,  to  get  rid  of  the  discharge  which  stood  in  the 
way  of  the  plaintiff's  judgment;  and  then  to  have  the  set-off 
allowed. 

The  judgment  which  Cook  recovered  against  the  plaintiff  was 
exclusively  for  Cook.  The  action  was  brought  by  the  plaintiff 
against  Cook  and  others,  to  set  aside  an  assignment  which  Cook 

O  '  o 

had  made  for  the  benefit  of  creditors,  and  the  plaintiff  having 
failed  in  the  action,  Cook,  as  one  of  the  defendants,  recovered 
judgment  against  him  for  $382.42  costs.  Upon  the  trial  in  this 
suit,  it  was  proved  that  after  the.  commencement  of  that  action, 
and  before  an  answer  was  put  in,  an  arrangement  was  made  be- 
tween Cook  and  his  attorneys,  the  Messrs.  Sherwood,  to  the  effect 
that  the  costs- of  the  defence  of  the  action  should  belong  to  the 
attorneys.  Mr.  John  Sherwood  swore  that  Cook  came  to  them, 
the  attorneys,  and  told  them  that  he  had  no  means  to  carry  on 
the  suit;  that  he  had  failed,  made  an  assignment,  and  had  gone 
through  the  two-thirds  act ;  that  the  witness  told  him  that  he 
would  succeed  in  the  action,  that  the  suit  was  frivolous,  the  com- 
plaint would  be  dismissed ;  that  they  would  go  on  and  defend 
the  action,  and  that  they  would  get  a  bill  of  costs  out  of  the 
plaintiff  for  their  services,  which  would  belong  to  them,  the  at- 
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torneys;  and  that  Cook  said,  "Certainly,  that's  all  right,"  or 
other  words  expressing  assent  to  the  agreement  or  arrangement. 
The  attorneys  went  on,  paid  all  the  disbursements,  and  defended 
the  suit,  which  was  a  protracted  litigation,  having  been  carried 
by  the  plaintiff  to  the  Court  of  Appeals ;  and  when  judgment 
was  rendered  in  Cook's  favor  for  the  costs  above  stated,  he  as- 
signed the  judgment  to  them. 

The  judge  below  found  that,  after  the  commencement  of  the 
suit  and  before  the  trial,  an  arrangement  and  agreement  was 
made  between  Cook  and  the  Messrs.  Sherwood  that  the  costs  to 
be  recovered  were  to  belong  to  them ;  and  I  think  that  he  was 
warranted  by  the  facts  in  so  finding.  This  agreement  was  made 
before  the  defence  of  the  suit  was  undertaken  by  the  defendants 
Sherwood,  and  the  service  which  they  agreed  to  render  and  did 
render  was  a  good  consideration  for  the  making  of  such  an  agree- 
ment. The  question  of  an  attorney's  lien,  so  much  discussed  in 
the  various  stages  of  this  case,  does  not,  in  fact,  arise.  By  the 
long-established  practice  of  the  courts,  the  attorney  has  a  lien 
upon  the  judgment  for  his  costs,  subject,  however,  to  the  equita- 
ble right  of  the  parties  to  set  off  one  claim  against  another ;  and 
if  the  parties  settle  in  fraud  of  the  attorney's  lien,  the  judgment 
will  be  enforced  to  the  extent  of  the  lien.  But  the  defendants 
Sherwood  did  not  call  upon  the  court  to  protect  a  lien  which 
they  had  upon  the  judgment  for  costs,  or  interpose  any  such  lien, 
as  against  the  plaintiff's  right  of  set-off.  They  are  the  assignees 
and  owners  of  the  judgment,  which  has  been  assigned  to  them 
by  Cook  in  consummation  of  an  agreement  which  he  made  with 
them,  when  they  undertook  the  defence  of  the  suit,  that  the  costs 
should  belong  to  them.  Their  right  is  founded,  primarily,  upon 
u  transfer  or  equitable  assignment  by  Cook  to  them  of  a  thing 
in  expectancy,  which  was  valid,  and  will  be  sustained  by  the 
court.  "  Whatever  doubts  may  have  existed  heretofore,"  says 
WELLS,  J.,  in  Field  a.  The  Mayor,  &c.,  of  New  York  (2  Seld., 
187),  u  the  better  opinion  now  is,  that  courts  of  equity  will  sup- 
port assignments,  not  only  of  things  in  action,  but  of  contingent 
interests  and  expectations,  and  of  things  which  have  no  present 
actual  existence,  but  rest  in  possibility,  provided  the  agreements 
are  fairly  entered  into,  and  it  M*ould  not  be  against  public  policy 
to  uphold  them."  Before  these  costs  were  created,  and  before 
it  could  be  known  that  Cook  would  ever  be  entitled  to  any ; 
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when  the  matter  rested  in  mere  expectation  and  possibility,  they 
made  this  agreement,  that  they  were  to  have  the  costs  for  their 
services  as  attorneys ;  and  if  any  doubt  existed  before  the  Code 
as  to  the  right  of  an  attorney  to  make  such  an  agreement,  none 
can  exist  now — the  Code  having  repealed  all  laws  restricting  or 
controlling  the  right  of  a  party  to  agree  with  his  attorney  for  his 
compensation.  They  gave  their  services  and  paid  the  disburse- 
ments in  the  long  course  of  the  litigation.  Their  expectation 
was  realized  ;  the  plaintiff  failed  in  his  suit,  and  when  a  judg- 
ment was  rendered  in  Cook's  favor  for  costs  against  the  plaintiff, 
as  the  costs,  by  the  previous  agreement,  belonged  to  the  Sher- 
woods,  Cook  assigned  the  judgment  to  them.  The  defendants 
Sherwood,  therefore,  cannot  be  regarded  as  assignees  taking 
subject  to  the  plaintiff's  right  of  set-off,  but  as  assignees  of  a 
judgment  nominally  in  the  name  of  Cook,  but  the  whole  interest 
in  which  belonged  to  them  when  the  judgment  was  rendered. 
This  case,  consequently,  is  distinguishable  from  The  People  a. 
Manning  (13  Wend.,  649),  which  was  also  a  judgment  for  costs 
assigned  to  the  attorney,  for  there  no  such  prior  agreement  ex- 
isted ;  in  addition  to  which,  that  case  is  of  no  authority,  as  it 
was  subsequently  reversed.  And  the  case  before  us  is  equally 
distinguishable  from  Nicoll  a.  Nicoll  (16  Wend.,  446),  in  which 
the  attorney,  relying  simply  upon  his  lien  upon  the  judgment 
for  his  costs,  was  not  allowed  to  interpose  it  against  the  appel- 
lant's statutory  right  to  his  set-off. 

The  defendants  Sherwood,  then,  being  the  parties  who  had 
the  sole  interest  in  this  judgment  when  it  was  rendered,  through 
their  previous  agreement  with  Cook,  the  plaintiff  had  no  claim 
to  set  off  his  judgment  against  it;  and,  having  failed  in  this,  I 
do  not  see  that  he  could  be  entitled  to  any  judgment.  I  know 
of  no  authority  entitling  him  to  maintain  an  equitable  action  to 
have  Cook's  discharge  as  an  insolvent  declared  null  and  void, 
unless  that  discharge  was  an  obstacle  to  the  attainment  of  some 
right  to  which  the  plaintiff'  was  entitled.  If  the  judgment  recov- 
ered in  Cook's  name  for  costs  belonged  to  him,  and  the  plaintiff 
would  have  an  equitable  right  to  set  off  against  it  his  judg- 
ment against  Cook,  if  that  judgment  was  not  affected  by  the 
discharge  granted  to  Cook,  upon  the  ground  that  the  discharge 
was  null  and  void,  then  the  validity  of  the  discharge  would  be 
connected  with  the  equitable  remedy  of  the  right  of  set  off  But 
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having  no  right  of  set-off,  the  validity  or  invalidity  of  the  dis- 
charge becomes  immaterial ;  or  if  this  was  an  action  upon  the 
judgment,  the  invalidity  of  the  discharge  would  be  material, 
for,  if  valid,  he  could  maintain  no  such  action ;  but  it  is  not  an 
action  upon  the  judgment,  but  an  equitable  action  to  compel  a 
set-off,  which,  if  allowed,  is  to  be  followed  by  a  judgment  for  the 
balance  due,  after  allowing  the  set-off.  If  the  set-off  is  not  al- 
lowed, then  the  action  fails ;  for  what  was  asked,  in  addition, 
was  dependent  and  contingent  upon  the  granting  of  the  set-off; 
or,  if  he  sought  to  set  the  discharge  aside  upon  the  ground  of 
fraud,  the  case  might  be  different ;  but  the  objection  to  the  dis- 
charge is,  that  the  judge  who  granted  it  never  acquired  any  ju- 
risdiction, and,  as  that  appeared  upon  the  face  of  the  record,  the 
discharge  interposed  no  obstacle  to  the  plaintiff  enforcing  his 
judgment.  If  he  brought  an  action  upon  the  judgment,  or  is- 
sued an  execution  upon  it  and  levied  it  upon  the  property  of 
Cook,  the  discharge  would  be  unavailable  to  Cook.  An  exhibi- 
tion of  the  record  upon  which  it  was  founded,  would  show  it  to 
be  worthless.  There  was  no  ground,  therefore,  for  invoking  the 
equitable  aid  of  the  court.  The  plaintiff  had  an  ample  remedy, 
or,  rather,  was  not  in  want  of  any  equitable  remedy,  and  judg- 
ment should  have  been  given  for  all  the  defendants. 

This  view  of  the  case  dispenses  with  the  necessity  of  consider- 
ing the  question  raised,  as  to  the  sufficiency  of  the  statement  upon 
which  the  judgment  was  entered  by  confession.  But  I  agree 
that  the  statement  did  not  come  up  to  the  requirement  of  the 
statute;  and  I  agree,  also,  that  even  if  the  answer  could  be  re- 
garded as  admitting  the  existence  of  a  valid  judgment,  that  the 
plaintiff,  having  shown  the  fact  to  be  otherwise,  is  bound  by  it. 
If  the  defendant  means  to  rely  upon  any  fact  as  a  defence,  he 
must  set  it  up  in  his  answer,  that  the  plaintiff' may  be  duly  noti- 
fied, and  come  prepared  to  meet  it;  but  if  the  fact  is  shown  by 
the  plaintiff  himself,  this  reason  does  not  apply,  and  it  does  not 
lie  with  him  to  object,  after  he  has  shown  the  court  that  he  has 
no  cause  of  action.  The  rule  upon  this  subject  is  stated  by  the 
Master  of  the  Rolls,  Sir  John  Leach,  in  Stanley  a.  Robinson  (2 
Mylne  &  Craig,  527):  "The  distinction  is  this:  a  defendant  is 
not  permitted  to  avail  himself  of  a  defence  which  appears  only 
upon  his  evidence,  and  was  not  stated  in  his  answer,  so  that  the 
plaintiff  could  be  prepared  to  repel  it.  But  if  it  appears  upon 
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the  plaintiff' s  own  case  that  he  is  not  entitled  to  the  relief  prayed, 
the  court  will  not  assist  him." 

But  I  do  not  agree  that  Cook  could  avail  himself  of  the  in- 
sufficiency of  the  statement.  It  was  an  objection  available  to 
Cook's  creditors,  or  to  a  subsequent  purchaser ;  but  as  against 
Cook,  the  party  who  swore  to  the  statement  with  the  design  and 
object  that  a  judgment  upon  his  confession  should  be  entered 
in  favor  of  the  plaintiff,  the  judgment  is  conclusive  and. valid. 
(Beekman  a.  Kirk,  15  How.  Pr.  R.,  231 ;  Griffen  a.  Mitchell, 
2  Cow.,  548 ;  Moody  a.  Townsend,  3  Abbott's  Pr.  R.,  375,  note 
of  the  case  upon  appeal ;  Nusebaum  a.  Kein,  7  Abbott's  Pr.  R., 
23 ;  Kendall  a.  Hodgins,  Ib.,  309 ;  Chappell  a.  Cbappell,  2  Kem., 
215 ;  Dunham  a.  Waterman,  17  N.  T.  R.,  9.) 

HILTON,  J. — I  think  the  judgment  in  this  case,  so  far  as  it  re- 
lates to  the  defendants  Sherwood  is  right,  and  should  be  affirmed; 
although  I  do  not  assent  to  the  conclusion  arrived  at  by  Judge 
Brady  in  respect  to  the  validity  of  the  plaintiff's  judgment. 

It  may  be  that  its  validity  was  not  denied  by  the  defendants 
in  their  answers;  but  the  plaintiff'  did  not  choose  to  rest  his 
case  upon  the  admission  which  he  now  insists  the  answers 
contain. 

The  judgment  under  which  he  claims,  was  entered  by  the 
clerk  of  the  Supreme  Court  upon  the  confession  of  the  defend- 
ant Cook,  and  the  record  containing  this  confession  was  pro- 
duced and  read  in  evidence  at  the  trial,  on  the  part  of  the 
plaintiff,  notwithstanding  the  defendants'  objection,  and  their 
exception  to  its  admission.  It  thus  became  evidence  in  the 
cause,  and  the  court  was  therefore  bound  to  respect  it,  to  deter- 
mine as  to  its  validity  as  a  record,  and  as  to  whether  the  state- 
ment or  confession  contained  in  it,  was  sufficient  in  law  to  war- 
rant the  clerk  in  entering  the  judgment  upon  which  the  plaintiff's 
right  of  action  depended;  because  if  it  was  not  sufficient,  and 
did  not  show  a  concise  statement  of  the  facts  out  of  which  the 
indebtedness  alleged  in  it  arose  (Code,  §  383),  it  followed  that 
the  judgmeat  was  entered  by  the  clerk  without  legal  authority, 
was  not  merely  irregular,  but  void  (Chappell  a.  Chappell,  2 
Kern.,  215  ;  Yan  Beck  a.  Sherman,  13  How.  Pr.  R.,  472  ;  Bon- 
nell  a.  Henry,  Ib.,  144),  and  could,  therefore,  form  no  ground 
for  the  plaintiff's  recovery.  The  first  item  of  indebtedness  men- 
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tioned  in  the  statement  is  the  sum  of  $1500,  for  cash  borrowed 
by  the  defendant  Cook  of  the  plaintiff,  from  time  to  time,  and 
for  which  he  holds  the  defendant's  note,  dated  November  12, 
1850,  payable  six  months  after  date. 

This  was  clearly  insufficient.  It  should  have  specified  the 
several  amounts  which  went  to  make  up  the  indebtedness,  and 
the  different  times  when  the  money  was  loaned.  This  was  so 
held  in  Stebbins  a.  The  East  Society  of  the  Methodist  Episcopal 
Church,  Rochester  (12  How.  Pr.  R.,  410). 

The  second  item  of  indebtedness  alleged  is  still  less  explicit. 
It  is,  that  the  plaintiff  had  assumed  for  the  defendant  Cook  the 
payment  of  $2000,  for  which  he  had  given  the  plaintiff  two 
notes  for  $1000  each,  made  payable  at  sixty  and  ninety  days. 

This  is  certainly  not  "  a  concise  statement  of  the  facts  out  of 
which  the  indebtedness  arose."  The  nature  and  origin  of  the 
indebtedness  assumed,  to  whom  it  was  owing,  and  in  what  man- 
ner it  was  assumed  by  the  plaintiff  should  have  been  stated. 
All  this  the  law  required,  and  as  the  statement  did  not  furnish 
such  information,  it  was  not  such  a  one  as  authorized  the  entry 
of  a  judgment  upon  it.* 

0  RAE  a.  LAWSER  (Supreme  Court,  First  District ;  Special  Term.  October,  1859). — This 
was  a  motion  made  by  S.  F.  Righter,  a  subsequent  judgment-creditor  of  Lawser, 
to  vacate  a  judgment  confessed  by  Lawser  to  Rae. 

SUTHERLAND,  J. — Upon  the  question  of  fact  referred  to  the  referee  to  take  proofs 
upon,  whether  the  sum  of  $700,  or  any  other  sum  was  paid  by  Lawser  upon  the 
notes,  to  secure  Rae's  liability  upon  which  the  judgment  was  in  part  confessed,  it 
is  probable,  on  the  proofs  before  him,  the  referee  came  to  a  correct  conclusion, 
that  as  between  Rae  and  Lawser,  the  parties  to  the  judgment  sought  to  be  set 
aside,  the  S700  paid  by  Lawser  to  Rae  was  not  a  loan,  but,  in  fact,  a  payment  on 
account  of  the  notes,  and  operated  as  a  payment  of  so  much  of  the  judgment. 

But  Rogers  took  the  assignment  of  the  judgment  from  Rae,  and  paid  him 
$1250  for  it,  in  good  faith,  without  notice  of  such  $700  payment,  or  any  other 
payment  on  the  judgment,  supposing  no  part  of  it  had  been  paid  ;  and  before  he 
took  the  assignment  and  paid  his  money,  Rogers  called  upon  Lawser,  told  him 
Rae  was  desirous  of  selling  the  judgment  to  him,  asked  Lawser  if  it  was  all  right, 
and  whether  any  part  of  the  same  had  been  paid  ;  and  Lawser  in  reply  stated 
that  the  judgment  was  all  right,  that  no  part  of  it  had  been  paid,  and  that  the 
whole  amount  thereof  was  due. 

These  facts  are  not  disputed,  and  there  is  no  doubt  that  Rogers  bought  the 
judgment,  and  took  the  assignment  and  paid  $1250,  relying  on  such  statements 
of  Lawser. 

Lawser  could  not,  as  against  Rogers,  set  up  the  payment  of  the  $700,  as  a  pay- 
ment aud  discharge  of  so  much  of  the  judgment ;  nor  do  I  think  that  he  could 
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For  these  reasons  I  think  the  judge  at  special  term  erred  in 
finding  as  a  conclusion  of  law  that  the  plaintiff's  judgment  was 
good  and  valid.  He  should  have  found  it  to  be  the  reverse; 
and  the  argument  that  its  validity  can  only  be  questioned  by  a 
former  judgment-creditor,  seems  to  me  inapplicable  to  a  case  like 
the  present. 

The  plaintiff  sought  in  this  action  to  enforce  what  he  claimed 
to  be  a  legal  right  acquired  under  a  judgment  entered  upon  the 
confession  of  the  defendant  Cook.  If  he  recover,  it  must  be 
upon  the  strength  of  his  own  case,  and  the  evidence  he  has  ad- 
duced in  support  of  it,  and  not  upon  the  weakness  of  his  ad- 
versary. He  attempted  to  show  that  he  was  the  owner  of  a 
valid  judgment,  which  he  was  entitled  to  set  off  against  a  judg- 
ment actually  belonging  to  the  defendants  Sherwood.  Failing 
to  show  this,  it  follows  that  he  has  no  cause  of  action,  and,  there- 
fore, is  not  entitled  to  the  relief  he  has  demanded. 

The  defendants  did  not  come  into  court  asking  to  have  his 
judgment  vacated  or  declared  void,  they  simply  relied  upon  the 
inherent  weakness  of  his  claim,  and  asked  that  his  action  be 
dismissed,  because  he  failed  to  show  himself  entitled  to  any 
relief  whatever. 

This,  in  my  opinion,  they  had  a  right  to  do. 


enable  Righter  to  attack  the  judgment,  in  the  hands  of  Rogers,  on  account  of  such 
payment,  by  confessing  a  judgment  to  him,  Righter. 

This  motion  then  must  be  decided  irrespective  of  the  question  of  fact  so  re- 
ferred to  the  referee,  and  of  the  proofs  and  the  opinion  of  the  referee  thereon. 

The  statement  on  which  the  judgment  was  confessed  to  Rae  is  clearly  suffi- 
cient, except  as  to  the  last  note  mentioned,  dated  March  28,  1855,  and  the  $238.69 
for  moneys- paid  by  Rae  for  Lawser,  and  the  $103.39  for  goods  sold  and  de- 
livered by  Rae  to  Lawser.  As  to  these  items,  under  the  decisions,  which  are 
certainly  conflicting,  I  should  think  the  statement  insufficient  and  defective. 
The  amount  for  which  the  note  was  given  is  not  stated,  and  the  time  or  times 
when  the  goods  were  sold  and  delivered,  and  the  moneys  paid  is  not  stated.  Nor 
is  it  stated  to  whom  the  moneys  were  paid. 

But  the  statement  on  which  the  judgment  was  confessed  by  Lawser  to  Righter 
is  equally,  if  not  more  defective.  In  setting  out  the  consideration  of  the  notes, 
the  time  or  times  when  the  moneys  were  loaned,  and  the  goods,  &c. ,  sold,  is  not 
stated.  (Feligh  a.  Brink,  16  Haw.  Pr.  R.,  273 ;  Chappell  a.  Chappell,  2  Kern., 
215  ;  Dunham  a.  Waterman,  17  A".  Y.  R.,  9.) 

The  statement  on  which  Righter's  judgment  was  entered  being  defective,  he 
cannot  avail  himself  by  this  motion  of  the  defects  in  the  statement  on  which  the 
judgment  to  Rae  was  confessed. 

The  motion  of  Righter  must  be  denied,  with  $10  costs. 
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Upon  these  views  the  plaintiff  was  not  a  judgment-creditor  of 
the  defendant  Cook,  and  therefore  was  not  entitled  to  have  the 
court  declare  his  insolvent  discharge,  void.  In  my  opinion  the 
judgment  at  special  term  improperly  passed  upon  that  question, 
and  this  judgment  given  in  respect  to  it  should  be  reversed. 

Judgment  in  favor  of  the  defendants  Sherwood  affirmed,  with 
costs.  Judgment  in  favor  of  the  plaintiff  against  the  defendant 
Cook  reversed,  without  costs. 


SPENCER  a.  CUTLER. 

Supreme  Court,  Seventh  District;  General  Term,  March,  1859. 
SUPPLEMENTARY  PROCEEDINGS. — RETURN  OF  EXECUTION. 

Where  the  sheriff  makes  return  of  an  'execution  before  the  expiration  of  the 
sixty  days,  at  the  request  of  the  plaintiff  or  his  attorney,  such  return  is  to  be 
regarded  as  the  act  of  the  party,  and  not  the  official  act  of  the  sheriff,  and 
supplementary  proceedings  founded  upon  such  a  return  will  be  set  aside  on  ap- 
plication of  the  judgment-debtor.* 

Appeal  from  an  order  denying  the  defendant's  motion  to  va- 
cate an  order  requiring  him  to  submit  to  an  examination  supple- 
mentary to  judgment. 

The  ground  of  the  motion  was,  that  the  execution  which  had 
been  issued  by  the  plaintiff  was  accompanied  with  a  request 
to  the  deputy  who  received  it,  to  return  it  immediately  un- 
satisfied, and  that  the  return  made,  was  so  made  in  pursuance 
of  this  request.  The  motion  was  denied  at  special  term ;  and 
the  defendant  appealed. 


•  To  the  same  effect  is  Nagle  a.  James  (N.  Y.  Superior  Ct.,  1858),  7  Ante,  234  ; 
and  Pudney  a.  Griffiths  (Supreme  Ct.,  First  Dist. ;  Special  Term,  1858),  6  Ante,  211. 
But  where  the  return  is  made  by  the  sheriff  of  his  own  motion,  in  less  than  the 
sixty  days,  supplementary  proceedings  may  be  forthwith  taken.  Utic;vCJty  Bank 
a.  Buell,  Post,  385. 
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J.  Wood,  Jr.,  for  the  appellant. 
S.  Lord,  for  the  respondent. 

BY  THE  COURT.* — JOHKSON,  J. — "We  are  unanimously  of 
opinion  that  the  orders,  granted  bj  the  county  judge,  requiring 
the  defendant,  "W.  T.  Cuyler,  to  appear  and  answer  concerning 
his  property,  should  be  set  aside, -upon  the  sole  ground  that  the 
sheriff's  return  to  the  executions,  upon  which  the  orders  were 
founded,  was  made  at  the  solicitation  and  upon  the  request  of 
the  plaintiffs  in  the  actions  respectively,  or  their  attorneys,  be- 
fore the  expiration  of  the  sixty  days  within  which  they  were 
severally  returnable.  By  statute,  an  execution  is  to  be  returna- 
ble within  sixty  days,  and  the  plaintiff  has  no  power  to  issue  one 
returnable  within  any  number  of  days  less  than  sixty,  nor  can 
he  compel  a  sheriff  to  make  his  return  to  one  until  the  sixty 
days  have  fully  expired. 

Regularly,  an  execution  has  sixty  days  to  run  as  against  any 
legal  right  or  claim  of  the  plaintiff.  And  although  a  sheriff 
may,  upon  his  own  motion,  and  under  his  official  responsibility, 
rightfully  return  an  execution  at  any  time  before  the  sixty  days 
have  expired,  upon  becoming  satisfied  that  the  defendant  has 
not,  and  will  not  have  within  that  time,  any  property  out  of 
which  the  execution  or  any  part  thereof  can  be  satisfied,  yet,  if 
such  return  is  procured  by  the  plaintiff  in  such  a  manner  that 
he  would  be  precluded  from  maintaining  an  action  against  the 
sheriff  for  a  false  return,  in  case  it  should  be  made  to  appear 
that  the  defendant  had  property,  it  will  not  be  allowed  to  serve 
as  the  foundation  of  proceedings  supplementary  to  execution. 
A  return,  thus  procured,  is,  for  this  purpose,  to  be  regarded  as 
the  act  of  the  party,  and  not  the  official  act  of  the  sheriff.  The 
remedy  by  execution,  in  such  case,  has  not  been  exhausted,  as 
the  statute  obviously  intended  it  should  be  before  these  supple- 
mentary proceedings  could  be  instituted.  If  the  practice 
adopted  in  the  cases  before  us  is  to  prevail,  the  issuing  and  re- 
turn of  an  execution  would  become  a  mere  empty  form,  and 
might  as  well  be  dispensed  with  altogether ;  and  besides,  it 
would  naturally,  if  not  inevitably,  lead  to  the  most  intolerable 

*  Present,  WELLS,  SMITH,  and  JOHNSON,  JJ. 
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favoritism  and  abuse.  If  we  allow  a  sheriff  to  yield  to  the  per- 
suasion or  dictation  of  a  friendly  or  influential  creditor,  and  fix, 
at  his  own  discretion  or  caprice,  different  return-days,  for  differ- 
ent executions  in  his  hands  at  the  same  time,  we  at  once  invest 
him  with  the  dangerous  powers  of  discriminating  between  credit- 
ors, and  giving  one  a  preference  over  another  in  respect  to  all 
the  equitable  assets  of  the  debtors,  capable  of  being  reached  by 
these  proceedings.  This  consideration  alone  seems  to  us  a  suf- 
ficient objection  to  the  practice,  without  adverting  to  the  hard- 
ship and  oppression  to  which  a  defendant  may  be  so  readily  and 
so  summarily  subjected  under  it. 

Under  the  Revised  Statyites,  it  was  provided,  that  "  whenever 
an  execution  against  the  property  of  a  defendant  shall  have 
been  issued  on  a  judgment  at  law,  and  shall  have  been  returned 
unsatisfied,  in  whole  or  in  part,"  the  creditors  suing  out  such 
execution  might  file  a  bill  in  chancery  to  compel  a  discovery 
of  any  property  or  thing  in  action  belonging  to  the  defendant. 
(2  Rev.  Stats.,  173,  §  38.)  The  object  and  office  of  the  proceed- 
ings supplementary  to  execution  are  the  same  precisely  as  those 
of  a  creditor's  bill,  and  the  intention,  doubtless,  was  to  give  the 
creditors  the  same  remedy  in  a  cheaper  and  more  expeditious 
form.  It  will  be  seen,  also,  that  the  provisions  of  the  Code, 
which  authorize  supplementary  proceedings  to  be  instituted,  are 
identical  with  those  of  the  Revised  Statutes,  which  authorized 
the  filing  of  a  creditor's  bill. 

Each  is  authorized  to  be  commenced  "  whenever"  an  execu- 
tion issued  against  the  property  of  a  defendant  has  been  returned 
unsatisfied  in  whole  or  in  part.  The  Court  of  Chancery,  in 
construing  this  provision  of  the  Revised  Statutes,  held  that 
although  a  sheriff  might  lawfully  return  an  execution  before 
the  return-day,  yet  such  return  did  not  take  effect  until  after 
the  return-day  had  passed,  and  was  then  good  by  relation,  and 
that  no  bill  could  be  filed  until  after  the  return-day  in  such  a 
case.  (Cassidy  a.  Meacham,  3  Paige,  311  ;  Williams  a.  Hoge- 
boom,  8  /£>.,  469.) 

It  is  claimed,  however,  and  has  been  several  times  held  that, 
under  the  Code,  the  return-day  of  an  execution  is  any  day  within 
the  sixty,  on  which  the  sheriff,  holding  the  execution,  may  elect 
to  return  it,  and  that  \vhenever  it  is  actually  returned,  the  re- 
turn-day has  passed,  arid  the  return  takes  effect,  and  supple- 
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mentary  proceedings  may  be  commenced  immediately,  although 
the  plaintiff  could  not  compel  a  return  until  the  end  of  sixty 
days,  and  but  one  of  the  sixty  has  elapsed  when  the  return  is 
made.  I  cannot  believe  that  the  Legislature  intended  to  leave 
it  to  the  sheriff  to  determine  and  fix  the  return-day  as  against 
parties,  and  to  fix  it  by  statute  only  in  favor  of  the  sheriff,  in  a 
proceeding  against  him  by  the  plaintiff;  and  I  have  suggested 
some  of  the  reasons  above.  But  we  do  not  propose  to  interfere 
with  this  question.  Our  decision  in  this  case  is  based  solely 
upon  the  ground,  that  the  plaintiffs  in  the  executions  procured 
the  returns  to  be  made  by  the  sheriff,  and  that  they  were  not 
his  unsolicited  and  voluntary  acts.  As  the  original  orders  are 
set  aside,  the  order  appointing  a  receiver  necessarily  falls  also. 

The  orders  at  special  term  are,  therefore,  reversed,  and  the 
orders  to  appear  and  answer,  and  the  order  appointing  a  re- 
ceiver are  set  aside,  and  the  receiver  is  allowed  to  discontinue 
the  action  commenced  by  him,  without  costs. 


UTICA  CITY  BANK  a.  BUELL. 

Supreme  Court,  Fifth  District ;  At  Chambers,  August,  1859 
SUPPLEMENTARY  PROCEEDING. — SERVICE,  AND  PROOF  OF. 

It  is  not  necessary  that  the  affidavit,  on  which  the  order  for  the  examination  in 
supplementary  proceedings  is  founded,  should  be  served  with  the  order.* 


°  FARQUAHARSON  a.  KIMBALL  (Supreme  Court,  Fifth  District ;  At  Chambers,  1859). — 
Judgment  having  been  obtained  by  the  plaintiff,  he  commenced  supplementary 
proceedings  for  the  examination  of  the  judgment-debtors.  The  cause  now  came 
up  on  an  order  obtained  by  them,  requiring  the  plaintiff  to  show  cause  why  the 
proceedings  should  not  be  set  aside.  The  order  requiring  them  to  appear  and 
submit  to  examination  was  granted,  on  the  5th  of  September,  upon  the  usual  affi- 
davits showing  the  rendition  of  judgment,  the  issuing  of  execution,  and  its  return 
unsatisfied.  The  affidavit,  on  which  the  order  to  show  cause  was  granted,  set 
forth  that  an  execution  was  issued  on  the  judgment,  on  the  3d  of  September  ; 
that  under  it  a  levy  had  been  made  upon  some  property  claimed  to  belong  to  the 
defendant  kludge,  and  that  the  execution  still  remains  in  the  hands  of  the  sheriff, 
VOL.  IX.— 25 
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The  sheriff's  certificate  is  not  proof  of  service  of  an  order  in  supplementary  pro- 
ceedings. 

To  appear  merely  for  the  purpose  of  asking  an  adjournment,  is  a  waiver  of  an  ob- 
jection to  the  proof  of  service. 


unreturned,  a  suit  being  then  pending  to  test  the  question  of  title  to  the  property 
levied  upon. 

Mr.  Beach,  for  the  defendants,  took  three  objections  to  the  validity  of  the  order 
for  the  examination  of  defendants : 

1.  That  no  copy  of  the  affidavit,  on  which  the  order  was  granted,  was  served 
with  the  order. 

2.  Assuming  that  an  execution  had  been  issued  prior  to  the  one  upon  which 
the  levy  was  made,  no  proper  or  legal  return  was  made  by  the  sheriff  of  that  exe- 
cution, or,  if  so,  the  order  could  not  be  obtained  until  the  expiration  of  the  sixty 
days  the  execution  had  to  run. 

3.  An  execution  having  been  subsequently  issued  upon  the  judgment,  and  still 
outstanding,  and  in  the  course  of  enforcement  in  the  sheriff's  hands,  the  plaintiff 
is  not  entitled  to  an  order  for  examination  under  the  first  clause  of  section  292  of 
the  Code  ;  the  only  resort  of  the  plaintiff  in  such  case  being  an  application  under 
the  second  clause  of  that  section,  requiring  the  debtor  to  answer  as  to  any  spe- 
cific property  which  he  unjustly  refuses  to  apply  to  the  satisfaction  of  the  debt. 

BACON,  J. — I.  The  first  objection  is  answered  by  the  case  of  Green  a.  Ballard  (8 
How.  Pr.  R.,  313),  which  holds  that  a  copy  of  the  affidavits,  on  which  the  order 
supplementary  is  granted,  need  not  be  served  with  the  order. 

It  is,  perhaps,  unfortunate  that  pi-ovision  has  not  been  made  for  such  service, 
since  it  seems  eminently  proper  that  the  affidavit,  which  is  the  foundation  of  the 
order,  should  accompany  it,  and  thus  apprise  the  party  of  the  ground  of  the  pro- 
ceeding, and  enable  him  to  avail  himself  speedily  of  any  defect  that  may  exist  in 
the  affidavit.  But  the  Code  has  not  provided  for  such  service,  save  in  the  case  of 
orders  of  certain  kinds  granted  in  actions,  and  this  proceeding  is  not  an  action. 
This  defect  might,  perhaps,  be  remedied  by  a  general  rule  of  the  court,  but,  in 
the  absence  of  such  a  rule,  the  objection  is  untenable. 

II.  The  second  question  made  cannot,  perhaps,  fairly  be  urged  on  this  proceed- 
ing. In  the  moving  papers  on  the  part  of  the  defendants,  nothing  is  shown  in 
respect  to  the  issuing  or  return  of  the  first  execution,  as  the  application  to  vacate 
the  order  proceeds  upon  the  ground  of  there  being  but  one  execution  in  the  case, 
and  that  one  being  still  in  the  hands  of  the  sheriff.  If  this  were  the  only  fact  in 
the  case,  the  order  must,  of  course,  be  discharged,  since  it  can  only  be  granted 
after  the  issuing  and  actual  return  of  an  execution.  It  beame  proper  then  for  the 
plaintiff  to  show,  as  lie  has  done,  that  an  execution  was,  in  point  of  fact,  issued 
on  the  19th  of  August,  and  that,  on  the  22d  of  that  month,  it  was  returned  by 
the  officer  unsatisfied,  and  it  was  upon  this  issuing  and  return  that  the  supple- 
mental order  was  obtained. 

The  affidavit  goes  further,  and  states  that  the  attorney  for  the  plaintiff  ex- 
plicitly requested  the  deputy-sheriff,  to  whom  this  execution  was  delivered,  to 
call  upon  the  defendants  with  the  execution,  and  make  an  effort  to  collect  it,  and 
that  a  few  days  afterwards,  on  again  applying  to  the  deputy  to  know  if  he  had 
done  so,  he  replied  that  he  had  not ;  that  he  had  already  returned  executions 
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Supplementary  proceedings. 

The  plaintiff  moved  for  an  attachment  against  the  defendant 
for  an  alleged  contempt,  in  not  appearing  before  a  referee  in 


against  the  same  parties  to  the  amount  of  thousands  of  dollars,  and  it  was  of  no 
use  to  call  upon  them  ;  that  they  had  nothing,  and  he  had  accordingly  returned 
the  execution  unsatisfied. 

That,  upon  the  proper  return  of  an  execution  unsatisfied  at  any  time  within 
sixty  days  after  its  receipt  by  the  officer,  an  order  supplementary  to  execution 
may  be  obtained,  is  settled  by  a  general-term  decision  in  the  sixth  district,  in  the 
case  of  Livingston  a.  Cleveland  (5  How.  Pr.  R.,  3'JG),  and  in  the  Superior  Court  of 
New  York,  in  Engle  a.  Bonneau  (2  Sandf.,  G79). 

These  decisions  are  not  dissented  from  by  Judge  Johnson,  in  the  recent  case  of 
Spencer  a.  Cuyler  (supra),  although  he  doubts,  and  it  seems  to  me  with  some  rea- 
son, whether  the  Legislature  ever  intended  to  leave  it  to  the  sheriff  to  fix  the 
return-day  at  any  time  within  the  life  of  the  execution  as  against  the  parties,  and 
by  statute  only  in  favor  of  the  sheriff  in  a  proceeding  against  him  to  compel  a  re- 
turn. But  this  point  must  be  deemed  settled  by  the  cases  above  referred  to.  The 
case  of  Spencer  a.  Cuyler,  however,  does  decide  that,  where  a  return  of  the  sheriff 
is  made  at  the  solicitation  and  upon  the  request  of  the  plaintiff  or  his  attorney, 
before  the  expiration  of  the  sixty  days,  such  a  return  is  to  be  regarded  as  the  act 
of  the  party,  and  not  the  official  act  of  the  sheriff,  and  supplementary  proceed- 
ings founded  upon  such  a  return  will  be  set  aside.  In  this  I  entirely  concur,  and 
in  this  district  we  have  had  occasion  not  imfrequently  to  enforce  this  rule.  It  is 
not  to  be  tolerated  that  a  sheriff,  by  yielding  to  the  solicitation,  or  in  obedience 
to  the  appliance  of  a  party  desiring  to  secure  an  advantage  over  competing  credi- 
tors, may  fix  different  return-days  to  several  executions  which  may  be  in  his 
hands  at  the  same  time,  and  thus  enable  one  creditor  to  obtain  a  preference  in 
reaching  the  equitable  assets  of  his  debtor.  Wherever  there  is  sufficient  reason 
to  question  the  good  faith  of  a  return  thus  made  before  the  expiration  of  the  sixty 
days,  and  the  sheriff  acts  manifestly  upon  the  procurement  of  the  party  or  his  at- 
torney, it  should  be  held  that  the  remedy  by  execution  has  not  been  exhausted, 
and  the  party  is  not  entitled  to  the  supplementary  order. 

In  this  case  there  is  a  failure  to  show  any  such  fact.  On  the  contrary,  the  at- 
torney directed  the  officer  to  call  on  the  defendants  and  make  an  attempt  to 
collect,  and,  although  the  return  was  made  very  soon  after  the  issuing  of  the  exe- 
cution, it  appears  to  have  been  in  good  faith,  and  from  a  persuasion  on  the  part 
of  the  deputy  sheriff,  apparently  well  grounded  from  his  prior  experience,  that 
the  defendants  really  had  nothing  on  which  a  levy  could  be  made. 

III.  The  third  ground  of  objection  has  been  argued  with  much  zeal  by  the  de- 
fendants' counsel,  and,  but  for  some  decisions  which  appear  to  dispose  of  it,  with 
a  good  deal  of  plausibility. 

It  is  insisted  that  the  mode  of  proceeding,  instituted  by  the  Code  in  section  292 
et  seq.,  was  intended  to  be  a  complete  system  in  itself,  and  entirely  to  supersede 
the  old  order  of  things,  which  obtained  when  the  same  end  which  is  now  accom- 
plished by  these  proceedings  was  attained  through  the  aid  of  a  creditor's  bill,  and 
the  machinery  appurtenant  thereto.  And,  therefore,  that,  whenever  there  is  an 
execution  actually  in  the  sheriff's  hands,  the  party  can  only  take  the  proceeding 
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proceedings  under  an  order  for  his  examination.     The  facts  are 
stated  in  the  opinion. 

Kiernan  &  Quin,  for  the  motion. 
Hunt  (&  Throop,  opposed. 

BACON,  J. — On  the  26th  day  of  July,  1859,  an  order  supple- 
mentary to  the  return  of  an  execution  \vas  obtained  by  the 
plaintiff,  requiring  the  defendant  to  appear  and  be  examined  on 
the  29th  of  July,  before  a  referee  appointed  for  that  purpose. 
This  order  was  served  on  the  27th  of  July,  and  the  proof  of  such 


which,  by  the  Code,  is  intended  as  auxiliary  to  the  execution  and  in  aid  of  its  en- 
forcement, and  not  one  which,  founded  on  the  return  of  an  execution,  enables  the 
party  to  go  further,  and  put  the  defendant  in  the  execution  upon  a  general,  thor- 
ough, and  searching  course  of  examination  in  respect  to  all  his  property,  legal 
and  equitable. 

Under  the  former  system,  however,  it  had  repeatedly  been  held  by  the  Chan- 
cellor, that  after  the  filing  of  a  creditor's  bill  the  complainant  might  issue  a  new 
execution  upon  his  judgment,  and  levy  upon  the  property  of  the  judgment-debtor, 
and  proceed  to  enforce  it  to  any  extent  that  it  might  be  found  available,  and  was 
not  called  upon  to  elect  either  to  dismiss  his  bill  or  abandon  his  execution  ;  cer 
tainly  not,  unless  it  was  made  clearly  to  appear  that  the  property  levied  upon 
was,  without  dispute,  the  property  of  the  debtor,  and  was  abundantly  sufficient 
to  satisfy  the  debt.  The  two  modes  of  seeking  satisfaction  were  not  at  all  incon- 
sistent with  each  other,  but  might  proceed,  pari  passu,  until  one  or  the  other  re- 
sulted in  satisfaction  of  the  debt.  This  rule  has  been  followed  and  the  same 
principle  applied  in  the  case  of  Lilliendahl  a.  Fellerman  (11  How.  Pr.  R.,  528), 
decided  at  a  special  term  in  New  York,  and  by  the  New  York  Superior  Court  in 
Sale  a.  Lawson  (4  Sandf.,  718).  Judge  Duer,  in  giving  the  opinion  of  the  whole 
court  in  this  case,  says,  "  These  rules  of  the  old  Court  of  Chancery  are  just  as  ap- 
plicable to  the  examination  of  a  debtor  under  the  Code,  as  to  the  proceeding  by 
bill,  and  we  are  all  of  opinion  that  they  must  still  be  followed. 

In  the  case  now  before  me,  the  property  levied  upon  by  the  second  execution  is 
not  only  not  sufficient  to  satisfy  the  debt,  but  a  suit  is  actually  pending  against 
the  sheriff  who  made  the  levy,  to  determine  the  question  of  title  to  the  property 
itself. 

On  the  authority  of  these  cases,  I  am  constrained  to  hold  that  the  proceeding, 
by  which  the  order  for  examination  supplementary  to  the  return  of  the  first  exe- 
cution w(as  obtained,  w^s  not  superseded  by  the  levy  under  the  second  execution,- 
but  that  the  plaintiff  is  entitled  to  proceed  under  it  as  a  valid  order. 

The  result  is,  that  the  order  to  show  cause  is  discharged,  the  order  of  the  5th 
of  September  is  retained  in  full  force,  and  the  defendants  served  with  that  order 
are  directed  to  appear  before  the  referee,  and  submit  to  an  examination,  on  the 
27th  of  September,  instant,  at  ten  o'clock  A.  M.,  and  abide  such  further  order  as 
may  be  made  in  the  premises. 

No  costs  of  this  application  are  allowed  to  either  party. 
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service  consisted  of  the  certificate  of  the  sheriff,  without  being 
verified  by  oath  that  such  service  had  been  made.  On  the  day 
designated  by  the  order,  the  defendant  appeared  before  the  ref- 
eree in  the  mariner  hereinafter  stated,  and  asked  a  postponement 
of  the  hearing  until  the  5th  of  August  thereafter,  which  applica- 
tion was  granted  by  the  referee.  Upon  the  adjourned  day  the 
defendant  did  not  appear,  and  thereupon,  on  the  certificate  of 
the  referee,  and  an  affidavit  of  the  attorney  for  the  plaintiff,  sta- 
ting the  facts,  an  order  was  granted  by  me,  returnable  on  the 
9th  of  August,  requiring  the  defendant  to  show  cause  why  he 
should  not  be  attached  as  for  a  contempt,  in  not  obeying  the 
order  to  appear  and  submit  to  an  examination. 

The  defendant,  by  his  counsel,  now  appears  and  submits  that 
the  order  should  be  discharged  :  1.  For  the  reason  that  the  affi- 
davit on  which  the  order  was  founded  was  not  served  with  the 
order ;  and,  2.  That  no  proper  and  legal  proof  was  made  of  the 
service  upon  the  defendant  of  the  original  order  to  appear  and 
be  examined,  and  that,  consequently,  he  was  not  in  contempt 
for  not  appearing  on  the  adjourned  day.  The  first  objection  1 
overruled,  on  the  authority  of  Green  a.  Ballard  (8  How.  Pr.  7?., 
313),  and  other  cases.  As  to  the  second,  the  Code  provides 
(§  302)  that  if  any  person,  party,  or  witness  disobey  an  order  of 
the  judge,  or  referee,  duly  served,  such  person,  party,  or  witness 
may  be  punished  by  the  judge  as  for  a  contempt.  The  defend- 
ant's counsel  insists  that  the  mere  certificate  of  the  sheriff,  that 
he  served  an  order,  affords  no  proof  of  the  service  of  the  order ; 
that,  consequently,  the  party  was  not  required  to  appear,  and 
cannot  be  punished  for  disobedience  of  the  order ;  and  on  this 
position,  to  the  extent  that  the  proof  of  service  was  not  duly 
made,  I  think  he  is  right.  The  Code  makes  no  provision  as  to 
the  time,  mode,  or  manner  of  the  service  of  these  supplementary 
orders,  nor  how  the  proof  of  such  service  shall  be  manifested,  or 
made  to  appear.  There  seems  to  be  only  two  classes  of  cases 
where  the  certificate  of  an  officer  is  evidence  of  the  facts  stated 
in  it,  and  upon  which  some  future  action  can  be  predicated. 
The  first  is,  where  it  is  made  evidence  by  statute ;  and  the  sec- 
ond, where  what  is  technically  known  as  process,  or  that  which 
is  in  the  nature  of  process,  is  directed  to  the  sheriff,  and  he  is 
required  or  directed  to  make  a  return  thereto. 

Under  the  first  head,  various  provisions  are  found  in  the  stat- 
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utes  and  in  the  Code,  where  such  certificate  is  expressly  made 
evidence.  Thus,  in  respect  to  a  summons,  the  provision  is,  that 
service  may  be  made  by  the  she  rift',  or  by  any  other  person  not 
a  party  to  the  action,  but  section  138  of  the  Code  expressly 
makes  the  certificate  of  the  sheriff  good  proof  of  the  service 
thereof. 

In  reference  to  orders  of  arrest,  of  attachment,  and  executions, 
they  are  all  directed  to  the  sheriff,  and  require  him  to  execute 
the  same  according  to  law,  and  there  is  generally  a  mandate  in 
all  of  them  requiring  a  return  to  be  made  thereto,  and  they  all 
come  under  the  second  class  of  cases  mentioned  above.  But  if 
the  process  is  silent  as  to  a  return,  the  duty  of  the  sheriff  is 
doubtless  the  same,  and  whenever  such  duty  is  enjoined  by  the 
process,  or  by  the  law,  the  return  is  an  official  act,  and  becomes 
evidence  by  the  common  law.  (See  2  Cow.  and  IHWs  Notes, 
239,  40,  794 ;  1  Greenl.  Ev.,  §  498.)  The  statute  in  relation  to 
the  duties  of  a  sheriff  requires  every  sheriff,  or  other  officer  to 
whom  process  shall  be  delivered,  to  execute  the  same  according 
to  the  command  thereof,  and  to  make  due  return  of  his  proceed- 
ings thereon,  which  return  shall  be  signed  by  him.  (2  Rev. 
Stats.,  3d  ed.,  535,  §  95.) 

The  plaintiff's  counsel  insists,  in  answer  to  this  objection,  that 
the  order  issued  in  this  case  partakes  so  far  of  the  nature  of  pro- 
cess, that  it  may,  without  violence  to  language  or  the  law,  be 
called  and  deemed  process,  and  being  such,  the  certificate  of  the 
sheriff  is  proper  and  sufficient  proof  of  its  service.  I  think  it  can 
hardly  come  under  any  definition  which  can  be  fairly  applied 
to  that  term.  Process  is  defined  by  Blackstone  to  be  the  means 
of  compelling  a  defendant  to  appear  in  court,  and  although  liter- 
ally, perhaps,  it  can  only  be  strictly  characterized  as  the  initial 
step  in  a  cause,  it  has  come  to  be  indicated  by  the  two  terms, 
7tiesne  and  final,  which  are  used  to  designate  the  two  stages  in 
the  progress  of  a  cause  in  which  it  is  employed.  (See  Tomlin's 
Law  Diet.,  word  ^Process"}  Process  is  always  directed  to 
some  officer  to  be  executed,  and  is,  strictly,  the  mandate  of  the 
court  to  the  officer,  commanding  him  to  do  certain  things,  or 
perform  certain  services,  within  his  official  cognizance,  and  it  is 
this  character  of  it,  and  the  injunctions  it  contains,  which  makes 
his  return  evidence.  To  ascertain,  then,  whether  a  return  is 
competent  evidence  or  not,  we  must  look  to  the  process  itself, 
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primarily,  and  to  the  law  regulating  the  duty  of  officers  thereon. 
"If  the  process  is  not  what  is  called  returnable  process,  or,  in 
other  words,  if  it  be  process  upon  which  the  officer  is  not  re- 
quired to  certify  his  doings,  his  return  will  not  be  evidence,  for 
in  that  case  the  act  is  entirely  unofficial,  and  is  entitled  to  no 
more  credit  than  it  would  by  the  act  of  any  private  person." 
(2  Cow.  and  Hill,  794,  note  d.) 

In  this  case  the  order  could  be  served  by  any  person  whoever; 
it  is  not  directed  to  the  sheriff,  and  contains  no  injunction  to  him 
to  do  or  return  any  thing,  nor  by  its  terms  or  in  its  nature  is  any 
official  return  required  to  be  made  regarding  it,  nor  is  there  any 
statute  which  requires  the  sheriff  to  make  the  service  or  return, 
or  that  makes  a  return,  when  made,  evidence  of  the  facts  stated 
therein. 

Section  419  of  the  Code  does  not  meet  the  case,  for  two  rea- 
sons: L  The  summons,  orders,  and  judgments  there  spoken  of, 
are  such  as  are  to  be  executed  "pursuant  to  this  act,"  that  is, 
pursuant  to  the  directions  of  the  Code,  and  the  Code  is  silent  as 
to  the  mode  of  service  of  this  supplementary  order;  and,  2.  The 
injunction  is  only  that  the  sheriff  shall  execute  such  orders,  and 
shall  be  liable  if  he  neglects  the  duty,  and  makes  no  provision, 
in  regard  to  the  manner  of  serving  or  making  proof  of  the  ser- 
vice of  orders,  or  what  will  be  sufficient  evidence  of  service. 
This  course  of  reasoning  satisfies  me  that  the  certificate  of  the 
sheriff  of  the  service  of  the  order  was  not  sufficient  evidence  that 
the  service  had  been  made,  and,  if  there  had  been  nothing  else 
in  the  case,  would  not  have  authorized  the  referee  to  make  any 
order  therein,  nor  the  judge,  on  the  non-appearance  of  the  party, 
to  have  entertained  an  application  for  an  attachment  as  for  a 
contempt. 

If,  then,  the  defendant  had  not  appeared  at  all  upon  this  order, 
and  no  other  proof  of  its  service  had  been  made  than  is  shown 
in  this  case,  the  referee  would  have  had  no  jurisdiction  to  make 
any  order,  and  the  defendant  would  not  have  been  in  contempt 
for  disobeying  it.  In  the  case  of  a  summons,  the  Code  provides 
that  a  voluntary  appearance  of  a  defendant  is  equivalent  to  a 
personal  service  (§  139);  and  any  irregularity  in  the  service  of 
an  order  is  waived  by  an  appearance,  and  by  voluntarily  submit- 
ting, without  objection,  to  an  examination.  (Green  a.  Ballard, 
8  How.  Pr.  It.,  313.)  In  this  case  it  is  not  pretended  that  there 
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was  any  irregularity  in  the  service  of  the  order,  but  only  a  de- 
fect in  the  proof  of  its  service.  But,  by  the  defendant's  appear- 
ance, no  proof  of  the  service  was  necessary,  and  the  referee  was 
not  called  upon  to  act  on  that  subject.  If  any  such  objection 
had  been  made,  it  could,  doubtless,  have  been  remedied  on  the 
spot.  The  defendant,  in  point  of  fact,  did  appear,  but  it  is  said 
it  was  only  in  a  qualified  manner,  and  in  such  a  way  as  to  save 
all  his  rights.  Let  us  see  if  this  is  sufficient. 

The  referee  states,  in  his  report,  that  on  the  day  the  order  was 
returnable,  the  defendant  appeared  only  for  the--  purpose  of  ask- 
ing an  adjournment,  and  saving  all  his  rights  and  objections, 
technical  and  otherwise.  It  is  further  added,  that  "  the  defend- 
ant appeared  for  that  purpose  and  no  other,  and,  by  his  counsel, 
asks  a  postponement,  reserving  and  saving  all  the  rights  of  the 
defendant  to  object  to  and  oppose  the  proceedings  herein,  and 
the  regularity  and  sufficiency  thereof,"  and  thereupon,  on  the 
motion  of  defendant,  the  proceeding  was  adjourned  until  the 
oth  of  August,  "  the  rights  of  the  parties  being  reserved  as  above 
mentioned."  A  party  can,  unquestionably,  make  a  qualified 
appearance,  and  loses  thereby  no  rights  which  he  expressly  re- 
serves. The  party  having  appeared  in  obedience  to  the  order, 
the  service  had  accomplished  all  its  office,  and  no  proof  what- 
ever was  necessary  on  that  point.  The  rights  reserved,  and 
which  the  party  does  not  lose,  are  the  right  to  oppose  the  pro- 
ceeding and  the  regularity  and  sufficiency  thereof;  and  when 
he  asked  an  adjournment,  and  it  was  granted  with  that  reserva- 
tion, he  retained  all  those  rights,  and  was  bound  to  obey  the 
order  of  the  referee  to  appear  upon  the  adjourned  day.  In 
short,  the  referee  acquired  jurisdiction  of  the  person  and  the 
cause,  and  did  not  and  has  not,  lost  it  because  the  proof  of  the 
service  was  not  sufficient  to  authorize  ulterior  proceedings,  had 
there  been  in  fact  no  appearance  whatever.  In  a  case  in  the 
Superior  Court  of  New  York,  it  is  held  that  one  of  several  de- 
fendants jointly  liable  on  a  judgment  cannot  appear,  under  pro- 
test to  the  jurisdiction,  and  object  that  it  does  not  appear  on  the 
face  of  the  proceedings  either  that  he  resides  or  was  personally 
served  with  process  within  the  city  of  New  York — such  an  ap- 
pearance is  equivalent  to  a  personal  service.  (Mahanny  a.  Pen- 
man, 1  Abbotts'  Pr.  72.,  34.) 

I  am  of  opinion,  therefore,  that  the  defendant  was  bound  to 
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appear,  pursuant  to  the  order  and  the  direction  of  the  referee, 
upon  the  adjourned  day,  and  that  such  non-appearance  was  a 
contempt  which  has  not  been  purged  upon  the  order  to  show 
cause.  An  attachment  must  therefore  issue,  returnable  at  the 
next  special  term  in  this  district,  and  an  order  for  such  attach- 
ment is  accordingly  granted;  but  as  the  only  object  sought  by 
the  plaintiff  is,  to  procure  an  examination  of  the  defendant  pur- 
suant to  the  original  order,  and  it  is  entirely  in  the  power  of  the 
defendant  to  perform  that  duty,  the  order  may  be  discharged 
upon  the  defendant's  appearing  before  the  referee  on  the  16th 
day  of  August,  at  10  A.  M.,  and  at  such  other  times  as  he  shall 
direct,  and  submit  to  an  examination,  pursuant  to  the  original 
order,  and  paying  $10  for  the  costs  and  expenses  of  the  proceed- 
ings to  obtain  this  order. 


CAUJOLLE'S  APPEAL. 
Supreme  Court,  First  District;  General  Term,  De< 

APPEAL  FROM  SURROGATE. — RECEPTION  OF  EVIDENCE. 

On  appeal  from  a  final  decree  of  a  surrogate,  the  Supreme  Court  may  receive 
newly  discovered  evidence  in  addition  to  the  evidence  which  was  before  the 
surrogate.* 


0  PEOPLE  a.  RICHARDSON  (Supreme  Court,  First  District ;  Special  Term,  At  Chambers, 
November,  1859). — This  was  a  habeas  corpus  to  procure  the  discharge  of  the  prisoner 
who  was  in  custody  on  a  charge  of  larceny. 

INGRAHAM,  J. — The  affidavits  taade  before  the  police -justice  show  that  the 
prisoner  proposed  to  Little  to  retain  the  money  of  his  employer,  which  he  was 
sent  to  obtain  from  the  bank.  Knowing  the  money  to  be  the  property  of  Wins- 
low,  Lanier  &  Co.,  he  took  the  money  from  Little  and  concealed  it.  It  is  not  by 
any  means  clear  that  on  this  evidence  the  prisoner  could  not  be  convicted  of  grand 
larceny.  The  money  was  the  property  of  the  firm,  although  in  the  possession  of 
their  servant,  and  if  taken  from  the  servant  without  his  consent,  it  would  clearly 
have  been  a  larceny.  The  assent  of  the  servant  would  not  alter  the  nature  of  the 
offence. 

But  if  it  amounts  to  nothing  more  than  an  embezzlement,  the  evidence  is 
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Appeal  from  the  surrogate  of  the  city  and  county  of  New 
York. 

Jeannie  Du  Lux  died  in  the  city  of  New  York,  November, 
1854,  intestate,  and  leaving  a  very  large  amount  of  personal 
property.  None  of  her  kin  resided  in  New  York,  and  accord- 
ingly the  surrogate  granted  letters  of  collection  on  her  estate  to 
the  public  administrator.  In  December,  1854,  Feme,  the  re- 
spondent on  this  appeal,  filed  his  petition  with  the  surrogate, 
praying  for  letters  of  administration  on  the  decedent's  estate,  on 
the  ground  that  he  was  her  child,  and  only  child,  and  conse- 
quently her  sole  and  next  of  kin  and  heir.  This  was  denied  by 
the  public  administrator  and  by  distant  relatives  of  the  decedent, 
named  Caujolle,  natives  and  residents  of  France.  One  of  these 
relatives,  the  appellant  here,  also  applied  for  letters  of  .adminis- 
tration. The  questions  involved  were  whether  the  petitioner 
Feme  was  the  son  of  the  decedent,  and  if  her  son,  whether  he 
was  legitimate. 

The  surrogate  decided  in  favor  of  the  legitimacy  of  Feme, 
and  granted  his  application.  Caujolle  appealed  to  the  Supreme 
Court. 

ample  to  sustain  the  charge  against  the  prisoner  of  receiving  the  property  of  an- 
other, knowing  it  to  have  been  embezzled,  and  the  only  ground  on  which  the  dis- 
charge of  the  prisoner  is  sought  is,  that  the  clerk  was  under  eighteen  years  of  age 
when  the  embezzlement  was  committed.  If  this  be  true,  the  crime  of  embezzle- 
ment could  not  be  charged  upon  Little,  and  the  prisoner  would  not  of  course  be 
liable  under  that  charge.  The  district-attorney  now  offers  additional  proof  to 
show  that  Little  is  mistaken  as  to  his  age,  and  that  he  is  over  nineteen  years  of 
age.  I  think  that  such  evidence  may  be  taken  now. 

Section  58  of  the  habeas  corpus  act  provides  "  that  if  the  prisoner  appears  to  have 
been  legally  committed  for  the  offence,  or  if  he  appear  by  the  testimony  offered 
with  the  return,  or  on  the  hearing,  to  be  guilt}',  the  court  shall  remand  him,"  &c. 
This  contemplates  an  examination  of  the  evidence  returned  by  the  magistrate, 
or  of  evidence  offered  on  the  hearing,  and  allows  such  evidence  then  to  be  re- 
ceived. 

Besides  this,  although  I  should  discharge  him  on  this  writ,  if  the  district- 
attorney  has  the  necessary  evidence,  he  should  at  once  apply  for  a  new  commit- 
ment on  such  proof,  and  it  would  be  my  duty  to  commit  him  anew  thereon. 

It  would  not  be  a  creditable  administration  of  justice  to  discharge  a  prisoner 
from -custody  on  such  a  technical  objection,  when  the  district-attorney  offers  to 
supply  the  defect  in  the  evidence,  and  produce  sufficient  testimony  fully  to  es- 
tablish the  guilt  of  the  prisoner. 

The  evidence  may  be  received,  and  on  producing  proof  that  the  correct  age  o£ 
Little  is  over  eighteen  years,  the  prisoner  must  be  remanded. 
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Before  the  appeal  came  on  to  be  heard,  the  appellant  pre- 
sented a  petition  asking  leave  for  a  commission  to  procure  and 
produce  on  the  appeal  further  evidence,  and  for  a  stay  of  the 
proceedings  on  the  appeal  meanwhile. 

The  petition,  after  reciting  briefly  the  proceedings  before  the 
surrogate,  continued  as  follows  : 

"  And  your  petitioner  further  shows  that  all  the  proofs  which 
your  petitioner  at  that  time  could  produce,  and  on  which  the 
said  surrogate  based  his  decision  and  his  decree,  are  contained 
in  the  return  made  by  said  surrogate  to  this  honorable  court. 

"  That  since  the  argument  of  this  matter  before  said  surrogate, 
your  petitioner  has  discovered  the  following  additional  docu- 
ments, being  certificates  and  acts  of  public  record — recorded  in 
the  department  of  France  where  the  respondent  was  born,  and 
where  the  said  deceased  resided  the  first  portion  of  her  life  ;  and 
your  petitioner  has  also  discovered  the  following  named  wit- 
nesses that  can  testify  to  the  following  additional  facts,  not  here- 
tofore known  or  proven  before  the  said  surrogate." 

The  newly  discovered  documentary  evidence  is  as  follows  : 

[Here  followed  a  statement  of  each  matter  of  evidence  sought 
to  be  introduced,  naming  and  describing  the  respective  wit- 
nesses, and  the  several  sources  of  documentary  evidence,  and 
stating  in  detail  what  would  be  proved  by  each  ;  and  also  a 
statement  of  the  circumstances  which  had  precluded  the  appel- 
lant from  offering  the  evidence  before  the  closing  of  proofs 
before  the  surrogate.*  The  petition  concluded  as  follows  :] 

"  And  your  petitioner  represents  that  said  proofs  are  necessary 
and  important  to  a  full  consideration  of  this  cause,  and  a  full 
ascertainment  of  the  facts  therein,  that  from  the  circumstances 
of  his  position,  though  earnestly  trying,  he  has  been  unable  to 
produce  them  before  the  court  below ;  and  he  now,  therefore, 
prays  that  he  may  be  allowed  to  produce  said  further  testimony 
on  the  appeal,  and  also  that  a  commission  rogatory  may  issue 
from  this  honorable  court,  directed  to  any  judge  of  any  court  of 
the  Empire  of  France  to  whom  such  commission  may  come,  re- 
quiring him  to  take  the  hereinbefore-mentioned  proof,  and  trans- 


c  That  part  of  this  evidence  which  consisted  of  public  documents  had  been 
offered  before  the  surrogate  as  soon  as  it  was  discovered,  but  this  being  after  the 
proofs  and  argument  were  closed,  the  surrogate  refused  to  receive  it. 
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mit  the  same  under  the  seal  of  his  court,  to  the  justices  of  this 
honorable  court ;  and  that,  in  the  mean  time,  and  until  the  re- 
turn of  said  commission,  the  argument  of  this  appeal  be  stayed, 
and  such  further,"  &c. 

By  order  of  the  court,  the  argument  of  the  motion  and  of  the 
appeal  were  heard  together ;  and  the  counsel  for  the  respondent 
entered  into  the  following  consent : 

"  A  motion  having  been  made  by  the  appellant  in  this  ac- 
tion, for  leave  to  introduce  new  evidence,  and  also  that" a  com- 
mission rogatory  issue  for  the  purpose  of  taking  new  testimony 
in  the  Empire  of  France,  it  is  hereby  consented,  on  the  part  of 
the  respondent,  that  in  case  the  court  shall  conclude  that  said 
motion  should  be  decided  in  favor  of  the  appellant,  that  the 
testimony  set  forth  in  the  petition  of  said  appellant  may  be  re- 
ceived in  evidence,  to  the  same  extent,  and  with  the  same  effect 
as  though  the  said  commission  had  issued,  and  the  witnesses  had 
testified,  in  the  same  manner  as  stated  in  the  petition." 

Charles  E.  Whitehead,  for  the  motion. — I.  This  court  has  the 
power  to  receive  new  evidence  on  the  hearing  of  appeals  from 
decisions  rendered  in  the  Surrogate's  Court,  The  American 
Courts  of  Admiralty  and  Probate  are  derived  from  like  courts 
in  England,  and  have  continued  the  practice  of  the  civil  law  as 
in  use  in  those  courts.  1.  As  to  the  practice  in  the  Ecclesiasti- 
cal and  Admiralty  Courts  of  England.  (See  1  Burns'  Eccl.  Law, 
64  &,  c,  d ;  1  Brown's  Civ.  &  Adm.  Law,  500  ;  Consent  Prac- 
tice of  Eccl.  Courts,  3  Blackst?s  Com.,  455.)  2.  As  to  the  con- 
tinuation of  the  English  system  by  our  earlier  courts  of  civil 
law,  and  the  changes  of  those  courts  to  the  present  time.  (See 
1  Bra/If.  7?.,  Introductory  Essay.)  The  colonial  law  regulating 
administration  was  passed  by  the  General  Assembly,  November 
11,  1692.  It  indicates  who  shall  be  administrator,  and  directs 
appeal  to  be  taken  to  the  governor  as  judge  of  the  Probate 
Court.  The  judge  of  the  Court  of  Probates  of  this  State  shall 
be  vested  with  all  and  singular  the  powers  and  authorities,  and 
have  the  like  jurisdiction  in  testamentary  matters,  except  as 
herein  afterwards  otherwise  provided,  as  the  governor  or  com- 
rnander-in-chief  of  the  late  colony  in  Xew  York  had  and  exer- 
cised as  judge  of  the  Prerogative  Court  or  Court  of  Probates 
of  said  colony.  (Act  April  8,  1813,  §  1.)  Section  24  provides 
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appeals  to  be  made  to  the  judge  of  the  Court  of  Probates.  The 
act  of  March  21, 1823,  abolished  the  Probate  Court,  and  directed 
the  appeal  to  be  made  to  the  Chancellor,  and  pro.vided  that  after 
the  appeal  such  further  proceedings  should  be  had  thereon  as 
right  and  justice  should  require.  The  act  of  May  12,  1847, 
abolished  the  Court  of  Chancery,  and  left  the  present  Supreme 
Court  as  its  successor  with  all  its  equity  powers,  and  among 
others  the  power  of  issuing  commissions.  (Story's  Eq.  Jur., 
§  1514.)  In  those  of  our  courts  adopting  the  civil  law,  viz.,  the 
Admiralty  and  Surrogate's  Courts,  the  practice  to  hear  new  evi- 
dence on  appeals  has  not  been  altered,  and  is  still  in  constant 
use.  3.  As  to  the  Admiralty  Courts.  (See  Wisecart  a.  Dauchy, 
3  Doll.,  327;  Anonymous,  Gallison,  22 ;  Bened.'s  Adm.,  §§  586, 
483,  and  cases  there  cited ;  Yeaton  a.  United  States,  5  Cranch, 
281 ;  Clarissa  Clairborne,  7  II.,  107.)  4.  As  to  the  Surrogate's 
Court.  (See  Boynton  a.  Dyer,  18  Pick.,  1,  4;  "Washburn  a. 
Washburn,  10  II.,  374 ;  Vim  Wyck  a.  Alley,  1  Ilopk.,  552 ; 
Scribner  a*  Williams,  1  Paige,  550 ;  Yanderheyden  a.  Reid, 
1  Ilopk.,  409  ;  Case  a.  Towle,  8  Paige,  479.) 

II.  This  case  is  one  where  the  discretionary  power  of  the 
court  ought  to  be  exercised,  and  the  appellant  be  permitted  to 
introduce  further  evidence,  because  of  the  controlling  effect  of 
the  order  appealed  from,  and  the  uncertain  evidence  on  which 
it  is  based. 

III.  The  new  testimony,  being  only  attainable  by  a  commis- 
sion to  be  issued  to  France,  should  be  taken  by  a  commission 
rogatory,  because — 1.  This  is  the  regularly  authorized  means 
of  obtaining  testimony  in  foreign  countries,  and  by  foreign  courts 
in  this  country.     (Nelson  a.  The  United  States,  1  Pet.  G.  C.  12., 
230,  note  a;  Jay  &  Clerke,  5  Sandf.  R.,  674 ;    U.  S.  Stats,  at 
Large,  107,  passed  January  24,  1827  ;  An  amendment  of  the 
same  Act,  passed   March   2,    1855,   2  Bradf.   E.,   258,   264.) 
2.  The  ordinary  form  of  a  commission  has  been  unsuccessful  in 
this  instance. 

Patterson  cfe  Eastman,  Flamen  Ball,  and  Charles  O"1  Conor, 
opposed. — I.  In  considering  the  cause,  this  court  will  review  the 
case  upon  the  pleadings  and  testimony,  as  it  has  been  certified 
up  by  the  surrogate,  and  affirm  or  reverse  his  sentence  and  de- 
cision, as  the  demands  of  justice  may  require.  1.  This  is  tho 
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general  rule,  as  prescribed  by  the  Code  of  Procedure  (§  335). 
2.  But  if  the  rule  prescribed  by  the  Code  is  deemed  inapplica- 
ble, on  an  appeal  from  the  decision  of  the  surrogate,  then  the 
rule  prescribed  by  the  statute,  regulating  appeals  from  surro- 
gates, must  govern.  (2  Rev.  Stats.,  4th  ed.,  817,  §  18.)  3.  The 
objection  that  this  provision  applies  only  to  wills,  is  not  well 
taken,  because  the  greater  includes  the  less,  and  as  this  standard 
is  fixed  by  the  statute  in  respect  of  wills,  and  none  other  is  es- 
tablished in  respect  of  intestate  estates,  it  follows,  that  the  rule 
of  the  statute  will  be  held  to  apply  in  all  cases  of  appeals  from 
surrogates.  4.  This  court  has  no  power  to  go  behind  the  case 
made  before  the  surrogate  and  admit  new  proofs,  for  that,  in 
effect,  would  nullify  the  statute,  by  presenting  a  different  case 
from  that  passed  upon  by  the  surrogate.  Whereas,  this  court  is 
called  upon  "  to  affirm  or  reverse  the  decision  of  the  surrogate, 
as  shall  be  just,"  and  it  is,  therefore,  necessary  that  this  court 
should  confine  itself  to  the  surrogate's  return,  in  order  to  de- 
termine whether  his  decision  be  right  or  wrong.  5.  In  adopting 
rule  77,  it  is  evident  that  this  court  did  not  contemplate  the  ad- 
mission of  new  testimony  in  such  cases.  ( Vide  Rule  77.) 
6.  The  most  that  the  Chancellor  decided  in  Scribner  a.  Williams 
(1  Paige,  550) ;  Foster  a.  Tyler  (7  II.,  48),  and  Case  a.  Towle  (8 
II.,  479),  was,  that  courts  which  proceed  according  to  the 
course  of  the  civil  law,  may  allow  the  introduction  of  new  alle- 
gations, and  new  proofs,  on  appeals  from  inferior  jurisdictions, 
but  that  such  a  practice  was  not  a  matter  of  course.  But  this 
court,  in  this  case,  proceeds  under  the  statute,  and  it  will  be 
governed  by  the  statute.  It  does  not  proceed  according  to  the 
course  of  the  civil  law.  7.  Neither  does  the  learned  surrogate, 
in  his  preliminary  note  (1  Bradf.,  26),  hold  that  the  civil  law 
possesses  any  authority,  proprio  vigore,  in  his  court  (as  it  does 
not  in  this  court),  but  that  its  principles  prevail  in  the  Spiritual 
Courts  only  so  far  as  custom  and  prescription  have  admitted  it, 
and  so  far,  and  so  far  alone,  it  has  become  a  part  of  the  com- 
mon law.  And  even  in  England,  in  the  Spiritual  Courts,  the 
canons,  constitutions,  ordinances,  and  synodals  provincial,  exist- 
ing in  the  time  of  Henry  VIII.,  not  repugnant  to  the  law  of  the 
land,  were,  by  statute,  expressly  authorized  to  be  used  in  the 
Ecclesiastical  Courts,  until  a  review  of  the  canon  law  could  be 
had  by  the  thirty-two  persons  provided  for  by  that  statute.  (25 
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Henry  VIII.,  c.  19.)  This  statute  was  revived  and  confirmed 
by  1  Elizabeth  (c.  1,  §  6).  No  such  review  has  ever  been  had. 
8.  The  rule  of  practice  that  the  court  will  confine  itself  to  the 
surrogate's  return,  for  which  we  contend  in  this  case,  is  in  strict 
analogy  with  the  established  practice  of  this  court  in  all  other 
cases  of  appeals  from  inferior  jurisdictions.  A  general  excep- 
tion to  a  general  charge  (or  decision)  amounts  to  nothing.  The 
party  objecting  must  put  his  finger  on  the  alleged  error,  at  the 
time  it  occurs,  so  as  to  give  the  judge  making  it  an  opportunity 
to  retrace  his  steps.  It  is  too  late  to  make  it,  for  the  first  time, 
in  the  appellate  court.  (Lansing  a.  Wiswell,  5  Den.,  218  ;  Jones 
a.  Osgood,  2  Sheld.,  233  ;  Hart  a.  R.  &  S.  R.  R.,  4  II.,  37  ; 
Acker  a.  Ledyard,  4  /£>.,  62  ;  Caldwell  a.  Murphy,  1  Kern., 
416.)  9.  On  an  appeal,  only  such  parts  of  the  judgment  as  are 
appealed  from  can  be  reviewed.  (Kelsey  a.  Western,  2  Comst., 
500.)  10.  No  appeal  has  ever  been  taken  from  any  decision  of 
the  surrogate  refusing  a  rehearing,  or  refusing  to  issue  a  com- 
mission rogatory,  or  refusing  to  receive  new  testimony.  It  is 
now  too  late  to  take  such  an  appeal.  (2  Rev.  /Stats. ,  4th  ed.,  818, 
625.)  11.  The  surrogate,  in  his  decision  rendered  in  June,  1855 
(Case,  594),  decided  as  follows  :  "The  commission  rogatoire,  in- 
voking the  aid  of  foreign  tribunals,  in  the  form  suggested  by 
the  counsel  for  the  French  claimants,  presents  no  advantages, 
and  is  exposed  to  the  objection  that  it  removes  the  investigation 
from  the  control  of  this  court,  and  from  the  operation  of  those 
rules  of  evidence  which  prevail  in  American  tribunals."  (1 
Greenl.  Ev.,  §  320.)  12.  There  is  nothing  presented  in  any  of 
the  pleadings,  or  developed  in  any  of  the  testimony,  to  warrant 
this  court,  if  it  possessed  the  discretionary  power  to  do  so,  to 
depart  from  the  established  practice,  and  issue  a  commission  to 
take  further  testimony. 

II.  The  proposed  testimony  set  forth  in  the  petition  of  the  ap- 
pellant, even  if  the  court  has  the  power,  or  the  desire  to  intro- 
duce it,  is  either  immaterial,  cumulative,  or  incompetent. 

THE  COURT*  HKLD,  that  the  evidence  offered  should  be  re- 
ceived on  the  appeal,  and  upon  all  the  evidence  they  affirmed 

*  Present,  CLERKE,  MITCHELL,  and  PEABODT,  JJ. 
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the  surrogate's  decree  upon  the  merits.  That  part  of  the  order 
entered  thereupon  which  related  to  the  question  of  the  reception 
of  the  evidence  was  as  follows  (after  reciting  the  consent  stated 
above) :  "  It  is  hereby  declared  that  the  court  has  concluded  that 
the  motion  of  the  appellant  in  said  argument  should  be  decided 
in  favor  of  the  appellant,  and  thereupon,  in  pursuance  of  said 
agreement  of  said  respondent,  it  is  adjudged  by  this  court  that 
the  testimony  set  forth  in  the  petition  of  said  appellant  be,  and 
the  same  is  hereby  received  in  evidence,  to  the  same  extent  and 
with  the  same  effect,  as  if  a  commission  had  duly  issued,  and 
the  witnesses  had  testified,  in  the  same  manner  as  it  is  stated  in 
said  petition  that  they  would  testify.  And,  thereupon,  on  con- 
sidering: the  said  evidence  thus  introduced  on  said  motion,  and 

O  ' 

the  evidence  before  the  surrogate,  it  is  further  ordered,  that  the 
said  judgment-order  or  decree  of  the  surrogate,  in  the  said 
matter  of  administration  be,  and  the  same  is  hereby  in  all 
things  affirmed." 


HAELEY  a.  EITTEE. 

New  York  Common  Pleas  ;  Special  Term,  November,  1859. 
PLEADING.  —  SEPARATE  AXSWER  OF  MARRIED 


A  married  woman  may  put  in  a  separate  answer,  without  leave  of  court,  in  an 
action  respecting  property  which  she  claims  as  her  separate  estate. 

Motion  to  strike  out  answer  as  irregular. 

This  was  a  creditor's  action,  brought  by  the  plaintiff  againsl 
John  Eitter,  the  judgment-debtor,  Sarah  his  wife,  and  one 
Palm.  The  complaint  charged  that  Eitter  conveyed  certain 
real  property  to  Palm  without  consideration,  and  that  Palm 
conveyed  it  to  Sarah  Eitter,  the  wife,  without  consideration, 
and  that  the  conveyances  were  fraudulent  as  against  creditors; 
and  it  sought  judgment  setting  aside  the  conveyances,  and  ap- 
plying the  property  to  payment  of  plaintiff's  judgment;  with 
the  usual  prayer  for  a  receiver  and  an  injunction. 
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All  the  defendants  retained  the  same  attorney,  and  the  de- 
fendant Sarah  Ritter  put  in  a  separate  answer  without  having 
obtained  leave  of  court.  Her  answer  admitted  the  conveyances 
alleged  in  the  complaint,  but  denied  that  they  were  without  con- 
sideration or  fraudulent ;  and  alleged  that  the  sole  and  only  con- 
sideration paid  by  her  upon  the  conveyance  was  of  her  own 
means,  which  she  had  prior  to  her  marriage,  and  which  she  had 
always  kept  separate  and  distinct  from  any  money  of  her  hus- 
band ;  and  insisted  that  the  premises  in  question  were  her  sepa- 
rate estate,  and  ought  to  be  fz'ee  from  the  debts  of  her  husband. 
The  answer  was  verified  by  herself. 

The  plaintiff  declined  to  receive  it  on  the  ground  that  it  was 
irregular,  in  being  made  without  leave  of  c«urt  first  obtained  on 
notice ;  and  he  now  moved,  on  that  ground,  to  strike  it  out. 

Isaac  /S.  Bryan,  for  the  motion. 
J.  F.  Mills,  opposed. 

BRADY,  J. — It  is  a  general  rule  in  equity,  that  in  a  suit  against 
husband  and  wife,  the  husband  must  procure  the  joint  answer 
of  himself  and  wife  to  be  put  in  ;  and  if  either  party  wishes  to 
answer  separately,  an  order  should  be  first  obtained  allowing  it. 
(1  Barb.,  150 ;  Leavitt  a.  Cruger  and  wife,  1  Paige,  421 ;  New 
York  Chemical  Company  a.  Flowers  and  wife,  6  Paige,  654 ; 
1  Smith,  252.) 

It  is  stated  by  Smith,  however,  on  the  same  page  cited,  that  a 
wife  is  entitled  to  put  in  an  answer  separately  from  her  husband, 
on  three  grounds  :  1.  If  the  husband  and  wife  are  made  defend- 
ants in  right  of  the  wife  ;  2.  If  the  husband  and  wife  live  sepa- 
rate and  apart ;  3.  If  the  husband  is  out  of  the  jurisdiction ; 
and  that,  though  an  order  is  necessary  to  allow  the  separate 
answer,  it  will  be  granted  as  matter  of  course,  on  motion  or  pe- 
tition predicated  of  either  of  the  grounds  above-mentioned.  The 
cases  above  cited  from  Paige  were  foreclosures,  and,  under  the 
Code,  I  have  not  been  successful  in  finding  but  three  cases  bear- 
ing upon  the  question  suggested.  (Erickson  and  another  a.  Yoll- 
mer,  &c.,  11  How.  Pr.  It.,  43  ;  Youngs  a.  Seeley  and  wife,  12 
II).,  395  ;  Arnold  and  others  a.  Binggold  and  wife,  16  Ib.,  158.) 

In  the  case  of  the  11  Howard,  the  action  did  not  concern  the 
separate  estate  of  the  defendant's  wife.  The  object  of  the  action 

VOL.  IX.— 26 
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was  to  set  aside  a  conveyance  executed  by  the  defendant,  the 
wife  having  only  an  inchoate  right  of  dower.  In  Youngs  a. 
Seeley  and  wife,  the  action  was  brought  to  set  aside  a  convey- 
ance to  her  as  fraudulent  and  void.  Her  husband  was  united 
with  her,  and  put  in  an  answer  which  was  not  verified  by  her. 
It  was  held  that  the  answer  should  have  been  verified  by  her ; 
that  if  the  deed  was  valid,  the  plaintiff  had  no  claim  in  the 
premises,  and  that  her  right  under  it  would  amount  to  a  sepa- 
rate estate,  which  she  would  have  a  right  to  dispose  of,  under 
the  statutes  of  1848  and  1849,  independently  of  her  husband. 
The  statutes  of  1848  and  1849  have  enlarged  the  rights  of  mar- 
ried women  in  reference  to  the  ownership  and  possession  of  real 
estate  ;  but,  by  the  usages  and  laws  of  the  colony  and  State  of 
New  York,  a  married  woman  could  convey  her  lands,  or  any 
interest  therein,  by  deed,  although  her  husband  did  not  join 
therein.  (Albany  Fire  Insurance  Company  a.  Bay,  &c.,  4  Cow., 
1.)  And  she  was  regarded  in  equity  as  &  feme  sole,  in  reference 
to  her  power  over  her  separate  estate.  Taking  into  considera- 
tion the  independent  position  of  a  married  woman  in  this  State, 
as  to  her  separate  property,  there  seems  to  be  no  reason  for  ad- 
hering to  the  rule  in  equity  which  requires  leave  of  the  court  to 
be  obtained  before  a  separate  answer  can  be  put  in  by  a  feme, 
covert,  where  the  action  is  not  based  upon  any  instrument  jointly 
executed  by  herself  and  husband,  and  where,  as  in  this  case,  she 
claims  an  exclusive  right  to  the  estate  sought  to  be  appropriated 
to  the  payment  of  her  husband's  debts.  Having  the  power  to 
hold  her  separate  estate  as  a  feme  sole,  she  should  be  permitted 
to  defend  her  title  in  that  capacity,  and  to  enjoy,  as  other  suit- 
ors, all  the  privileges  and  rights  pertaining  to  courts  of  justice — 
not  as  a  favor,  but  as  an  absolute  right.  In  one  case,  in  this 
district,  the  right  of  a  married  woman,  sued  in  reference  to  her 
separate  estate,  to  demur  separately  without  leave  of  the  court, 
has  been  decided.  (Arnold,  &c.,  a.  Ringgold,  &c.,  supra.} 

By  section  114  it  is  provided,  that  when  a  married  woman  is 
a  party,  her  husband  must  be  joined  with  her,  except  in  cases 
where  the  action  concerns  her  separate  property,  and  where  the 
action  is  between  herself  and  her  husband.  It  follows,  there- 
fore, that  in  actions  against  a  married  woman,  in  reference  to 
her  separate  estate,  the  husband  must  be  joined,  and  that  the 
husband  is  made  a  defendant  in  ri^ht  of  the  wife.  As  we  have 
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seen,  in  such  cases,  the  wife  may  answer  separately,  as  matter  of 
course,  on  application.  (1  Smith,  252,  supra} 

The  Code  (§  157)  provides,  that  if  there  be  several  parties 
united  in  interest  and  pleading  together,  the  verification  to  the 
pleading  may  be  made  by  one  of  such  parties  acquainted  with 
the  facts.  In  this  case  the  husband  and  wife  are  not  united  in 
interest,  and  a  verification,  by  the  husband,  of  a  joint  answer, 
would  not  be  sufficient.  (Youngs  a.  Seeley  and  wife,  supra.) 

It  thus  appears  that  the  wife  holds  her  separate  property  as  if 
she  were  a  feme  sole  /  that  when  sued  in  reference  to  it,  al- 
though her  husband  must  be  joined  with  her,  an  answer  put  in 
by  him  for  her  would  not  be  good  without  her  verification,  and 
that  in  cases  where  the  husband  is  joined  as  a  defendant  in  right 
of  his  wife,  she  may  answer  separately,  as  matter  of  course,  if 
she  apply  for  leave  to  do  so.  However  harmonious  with  the  old 
practice,  which  originated  during  the  existence  of  the  more  se- 
vere legal  doctrines  in  relation  to  a  married  woman,  her  estate, 
and  her  being,  there  seems  to  be  no  reason  for  the  longer  con- 
tinuance of  the  rule  requiring  her  to  ask  leave  of  the  court  to 
answer,  when  the  action  concerns  her  separate  estate ;  and,  in 
my  opinion,  such  a  rule  would  not  only  impose  the  performance 
of  an  idle  ceremony,  but  would  impair  her  right  to  enjoy  and 
protect  her  separate  estate,  in  the  manner,  and  to  the  extent  and 
purpose  designed  by  the  Legislature.  And  I  think  as  well,  that 
it  would  not  be  in  accordance  with  the  spirit  of  the  Code,  which 
was  to  "  simplify,15  as  well  as  "  to  abridge  the  practice,  pleadings, 
and  proceedings  of  the  courts  of  this  State."  For  these  reasons, 
the  separate  answer  of  the  defendant,  Sarah  Hitter,  was,  in  my 
judgment,  properly  made  in  this  case,  and  it  is  my  opinion  that 
the  motion  to  strike  it  out  should  be  denied ;  but,  as  the  question 
is  novel,  without  costs  to  either  party. 

Order  accordingly. 
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BALLARD  a.  WEBSTER. 
Supreme  Court,  First  District;  Special  Term,  December,  1859. 

CONFLICT  OF  LAWS. — NEGOTIABLE  PAPER. — INSOLVENT'S 
DISCHARGE. 

la  an  action  against  the  party  primarily  liable  upon  negotiable  paper — e.  g., 
against  the  maker  of  a  promissory  note — in  which  no  place  of  payment  is  ex- 
pressed, the  right  of  the  indorsee  to  recover  is  to  be  governed  by  the  law  of  the 
place  where  the  indorsement  to  him  was  made. 

Negotiable  paper  is  personal  property,  within  the  rule  that  personal  property 
has  no  locality,  but  follows  the  person  of  its  owner. 

An  insolvent's  discharge,  granted  under  laws  of  another  State,  by  which  the  debtor 
is  discharged  from  all  debts  founded  on  any  contract  made  by  him  within  that 
State,  or  to  be  performed  within  the  same,  is  not  a  defence  in  an  action  in  this 
State,  by  a  citizen  of  this  State,  on  a  promissory  note  made  in  the  State  where 
the  discharge  was  afterwards  granted,  but  expressing  no  place  of  payment,  and 
which,  before  maturity,  was  negotiated  within  this  State  to  the  plaintiff. 

Trial  by  the  court. 

This  was  an  action  to  recover  the  amount  of  two  promissory 
notes,  of  which  the  following  are  copies : 

I.—"  $950.99.  Boston,  March  28,  1856. 

"  Eleven  months  after  date,  we  promise  to  pay  to  the  order 
of  ourselves,  nine  hundred  and  fifty  dollars  99-100ths,  value  re- 
ceived. (Signed)  Webster,  Button  &  Call. 
"  (Due,  March  1st.)" 

Indorsed  as  follows :  "  Webster,  Button  &  Call." 
Also  indorsed :   "  Waiving  demand  and  notice.     Whitwell, 
Marsh  &  Talbot." 

IL— "$345.73.  .Boston,  May  1,  1856. 

"  Eight  months  after  date,  we  promise  to  pay,  to  the  order 
of  Whitwell,  Marsh  &  Talbot,  three  hundred  and  forty-five  dol- 
lars 73-100ths,  value  received.  (Signed) 

"(Due,  Jan.  4th,  1857.)"  "Webster,  Button  &  Call."   • 

Indorsed  as  follows:  "Waiving  demand  and  notice.     Whit- 
well,  Marsh  &  Talbot." 


NEW-YOEK.  405 


Ballard  a.  Webster. 


The  signatures  of  the  makers  of  these  notes  were  admitted  to 
be  genuine,  as  was  also  the  indorsement  of  the  makers  upon  the 
first  note.  The  answer  admits  (by  lack  of  denial)  the  copartner- 
ship of  Webster,  Button  &  Call,  and  that  Francis  B.  "Webster 
was  one  of  the  firm.  Webster  and  Call,  two  of  the  defendants, 
only,  at  first,  were  served  with  the  summons ;  subsequently,  per- 
sonal service  was  made  on  all  the  defendants,  but  none  of  the 
others  interposed  any  defence. 

The  defence  of  Webster  was  as  follows:  1.  He  denied  that 
the  defendants  indorsed  and  delivered  the  first  note  to  the  plain- 
tiff, and  denied  that  plaintiff  was  the  owner  and  holder  of  the 
two  notes,  and  denied  that  defendants  were  justly  indebted  to 
him.  2.  That  the  notes  were  made  in  Boston,  in  the  State  of 
Massachusetts,  and  that  at  the  time  of  the  making  and  delivery 
of  the  notes,  the  makers  thereof,  and  the  payees  thereof,  resided 
in  said  city  of  Boston  ;  that  after  making  the  notes,  and  on  the 
25th  of  October,  1856,  and  while  the  notes  were  still  owned  by 
citizens  of  Massachusetts,  the  defendants,  in  due  form  of  law, 
filed  their  petitions  for  the  benefit  of  the  insolvent  act,  before 
the  Court  of  Insolvency  for  the  County  of  Suffolk,  which  court 
had  jurisdiction  in  such  cases ;  from  which  court  a  warrant  was 
issued,  the  joint  and  separate  property  of  the  defendants  taken, 
and  vested  in  assignees  ;  that  the  petitioners  made  full  surrender 
of  all  their  property  for  the  benefit  of  their  creditors ;  that  sub- 
sequently, in  due  course  of  lawful  proceedings,  the  defendant 
Webster  obtained  the  requisite  consent  of  a  majority  in  amount 
and  number  of  his  creditors,  who  had  proved  their  claims  within 
six  months  from  the  6th  of  November,  1856,  the  date  of  his  as- 
signment; and  that  such  further  lawful  proceedings  were  had 
therein,  that  on  the  llth  of  August,  1857,  the  defendant  Web- 
ster, by  an  order  of  the  Court  of  Insolvency,  was  duly  discharged 
from  his  joint  and  separate  debts,  which  were  provable  under 
the  said  acts,  and  which  are  founded  on  any  contract  made  ly 
him  within  the  commonwealth  of  Massachusetts ',  or  to  be  per- 
formed within  the  same,  made  since  the  act  of  the  legislature 
of  that  commonwealth,  passed  April  23,  1858,  and  from  all  his 
debts  contracted  prior  to  October  25,  1856. 

The  two  notes  in  question  were  transferred  by  Whitwell,  Marsh 
&  Talbot,  the  inclorsers  thereon,  at  the  city  of  New  York,  on  the 
21st  day  of  October,  1856,  to  the  firm  of  Lewis  &  Jones,  in  that 
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city,  woollen-cloth  importers,  No.  164  Fulton-street,  in  payment 
for  merchandise,  and  on  that  day  credited  to  the  account  of 
"Whitwell,  Marsh  &  Talbot,  to  the  amount  of  the  notes,  $1296.72. 

These  notes  matured  in  the  hands  of  Lewis  &  Jones,  and  after 
they  were  due  they  were  sold  by  Lewis  &  Jones  to  the  plaintiff 
in  this  action,  for  cash,  to  the  full  face  of  the  paper. 

The  indorsement  of  Whitwell,  Marsh  &  Talbot  was  on  the 
paper  when  the  notes  were  transferred  to  Lewis  &  Jones,  and 
the  signature  and  existence  of  the  firm  of  Whitwell,  Marsh  & 
Talbot  duly  proved. 

The  defendant  Webster  then  offered  in  evidence  his  discharge, 
duly  authenticated;  discharging  him  from  uall  his  joint  and 
separate  debts,  which  have  or  shall  be  proven  against  his  estate 
assigned  or  aforesaid,  and  from  all  his  joint  and  separate  debts 
which  are  provable  under  the  acts  of  said  commonwealth,  and 
which  are  founded  on  any  contract  made  by  him  within  this 
commonwealth,  or  to  be  performed  within  the  same,  and  from 
all  debts  which  are  provable  as  aforesaid,  and  which  are  found- 
ed on  any  contract  made  by  him  since  the  said  acts  went  into 
operation. 

Cambrelling  d?  Pyne,  for  plaintiff. 
S.  C.  H.  Bailey^  for  defendant. 

POTTER,  J. — In  order  properly  to  decide  this  action,  it  becomes 
necessary  to  examine  the  character  of  the  contracts,  which  attach 
to  the  two  notes  that  are  the  subject-matter  of  the  trial.  These 
two  notes  are  what  are  commonly  called  negotiable  promissory 
notes.  They  are  negotiable  by  the  law  of  Massachusetts,  and 
by  the  law  of  this  State. 

In  this  particular,  the  law  in  regard  to  the  negotiability  of 
notes  in  these  States,  is  identical.  As  I  understand  the  law  mer- 
chant in  regard  to  negotiable  promissory  notes,  the  agreement  in 
the  note  is,  an  express  undertaking  from  the  drawer  to  the  payee, 
and  to  every  other  person  to  whom  it  may  be  afterwards  duly 
transferred,  that  the  drawer  will  pay  the  sum  specified  therein 
to  the  legal-  holder  thereof  at  maturity. 

I  think  it  clear  that  negotiation  is  the  inherent  purpose,  prop- 
erty, and  nature  of  the  contract  in  such  an  instrument ;  and  that 
it  is  implied  in  the  contract,  that,  if  it  takes  the  ordinary  and 
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natural  course  of  negotiable  paper,  the  drawer  has  stamped  his 
approbation  upon  an  unlimited  circulation  of  it  for  such  a  use ; 
and  that  he  cannot,  therefore,  complain  that  the  instrument  has 
performed  a  circuit  of  action  that  he  did  not  contemplate  at  the 
time  of  sending  it  forth.  I  think  the  conditional  form  of  these 
particular  contracts,  in  their  terms,  as  well  as  in  contemplation 
of  law,  is  such  that  they  become  contracts,  not  merely  between 
the  drawer  and  the  persons  called  the  payees,  but  also  that,  by 
the  law  merchant,  they  authorize  a  contract  to  be  made  between 
the  drawer  and  such  other  person  or  persons  as  the  payee  (so 
constituted  the  agent  or  attorney  by  the  drawers  for  that  purpose) 
may,  by  the  established  forms  of  negotiation,  transfer  it.  The 
form  of  the  obligation,  as  well  as  the  settled  rules  of  law  mer- 
chant, confers  power  and  authority  from  the  drawer  to  the  payee, 
and  to  every  future  indorsee,  to  transmit  the  title  to  any  subse- 
quent'holder;  and  though  subsequent  indorsees  may,  by  future 
negotiation  and  transfer,  create  new  relations  between  them- 
selves, the  drawer's  liability  is  in  no  way  changed,  except  that 
where  no  place  of  payment  is  fixed  in  the  instrument,  his  obli- 
gation and  duty  to  seek  the  holder,  whoever  and  wherever  he 
may  be,  is  perhaps  to  be  regarded  as  a  burden,  also  implied  in 
the  contract  of  the  drawer.  And  it  is  one  of  the  contingencies 
which  the  law  presumes  was  contemplated  by  the  maker  of  that 
form  of  an  obligation,  at  the  time  of  giving  it  circulation.  Each 
subsequent  indorser  of  such  a  note  is  to  be  regarded  as  a  new 
drawer,  and  the  indorsement  in  effect,  as  to  him,"  is  equivalent 
to  the  drawing  of  a  new  note ;  and  in  an  action  for  the  recovery 
by  a  subsequent  indorsee  against  him,  the  law  of  the  contract 
as  between  them  would  be  governed  by  the  law  of  the  place 
where  that  indorsement  was  made.  The  lex  loci  contractors,  in 
such  case,  would  regulate  the  damages.  But  it  is  seen  that 
these  notes  were  made  in  Boston,  in  the  commonwealth  of  Mas- 
sachusetts, the  one  payable  to  the  drawers'  own  order,  the  other 
to  the  order  of  Whitwell,  Marsh  &  Talbot,  the  drawers  in  both 
notes  and  the  payees  in  the  latter,  being,  at  the  time  of  making 
the  notes,  residents  of  the  said  commonwealth.  As  between 
these  first  parties,  the  indorsees  in  the  one  and  the  payees  in  the 
other,  were  the  action  between  them,  it  is  clearly  the  law,  that 
the  contract  must  be  regulated  by  the  law  of  Massachusetts.  So 
too,  had  the  notes  been  made  payable  in  the  latter  State,  the 
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contract  would  be  governed  by  the  law  of  that  State,  whomso- 
ever might  be  parties ;  and  it  is  equally  clear,  that  had  the  obli- 
gations been  made  payable  in  New  York,  that  all  parties  to  the 
paper,  at  the  time  of  making  it,  or  parties  subsequently  created 
by  indorsement,  would  be  deemed  to  have  taken  the  contract 
subject  to  the  law  of  New  York,  thus  enstamped  upon  it,  because, 
in  that  case,  such  indorser  and  indorsee  adopt  the  law  of  the  con- 
tract, so  fixed  upon  its  face,  as  a  part  of  his  agreement. 

This  case,  it  is  seen,  differs  from  either  of  the  cases  above 
stated.  No  place  of  payment  is  fixed,  in  terms,  by  the  contract 
itself.  The  notes  were  duly  negotiated  before  maturity,  in  the 
city  of  New  York,  in  this  State,  to  a  lona  fide  purchaser,  for  a 
valuable  consideration,  and  the  plaintiff  holds  by  like  bonafide 
purchase,  and  is  entitled  to  all  the  benefit,  and  is  subject  to  the 
same  liabilities,  but  no  other,  as  his  immediate  indorse'!1,  or 
grantor.  By  what  law,  then,  is  this  contract  to  be  governed  ? 
The  general  proposition  in  relation  to  the  lex  loci  is  well  under- 
stood,— that  the  law  of  a  place  where  a  contract  is  made,  or  is  to 
be  performed,  is  to  govern  as  to  the  nature,  validity,  construc- 
tion, and  effect  of  such  contract ;  but  it  is  equally  well  settled 
that  the  place  of  performance  of  a  contract,  if  it  is  different  from 
the  place  where  it  is  made,  controls  the  lex  loci.  It  becomes 
necessary,  therefore,  to  determine  whether,  when  no  place  is 
fixed  in  the  contract  itself,  the  law  fixes  the  place  of  perform- 
ance ;  or  whether  the  parties  to  a  contract,  subsequent  to  the 
maker,  have  in  any  case  power  to  fix  the  place  of  performance  ? 
The  general  rule  is,  that  a  contract  having  no  specified  place  of 
payment  fixed,  is  payable  everywhere.  In  the  case  of  Fanning 
a.  Consegna,  in  the  Court  of  Errors  (IT  Johns.,  518),  PLATT,  J., 
who  delivered  the  opinion  of  the  court  in  that  case,  after  repeat- 
ing the  general  rule  above  referred  to,  says :  "  But  if,  by  the 
terms  or  nature  of  the  contract,  it  appears  that  it  was  to  be  exe- 
cuted in  a  foreign  country,  *  *  *  then  the  place  of  making  the 
contract  becomes  immaterial,  and  the  obligation  must  be  tested 
by  the  laws  of  the  country  where  the  duty  was  to  be  performed" 
and  he  cites  Iluberus  de  Conflictu  Legum,  vol.  2,  book  1,  tit.  3. 
I  take  it  to  be  settled,  that  every  maker  of  a  promissory  note 
takes  upon  himself  the  duty  of  paying  it;  and  if  he  omits  to  fix 
upon  the  paper  itself  the  place  of  payment,  he  assumes  the  fur- 
ther duty  of  seeking  the  lawful  holder,  wherever  he  may  be,  to 
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pay  it.  The  holder  is  not  bound  to  present  his  demand  to  a 
drawer.  Owing  to  the  absence  of  a  general  and  uniform  national 
bankrupt  law,  there  is,  it  is  true,  great  conflict  of  authority  upon 
questions  arising  under  the  State  insolvent  laws  of  the  several 
States,  in  determining  the  question  of  the  lex  loci,  and  it  would 
seem  as  if  the  courts  had  been  especially  and  studiously  careful 
to  avoid  the  expression  of  an  opinion  upon  the  very  question 
that  arises  under  this  point,  to  wit :  where  was  a  contract  made 
as  between  the  drawer  of  a  negotiable  promissory  note  who  re- 
sides in  one  State,  and  the  bonafide  holder,  who  resides  in  an- 
other State,  and  who  purchased  it  before  maturity,  for  a  full 
consideration,  and  by  what  law  is  the  contract  in  that  case  gov- 
erned? If  there  was  an  entire  absence  of  judicial  decisions,  I 
should  hold  that  it  was  a  part  of  the  law  of  the  contract,  that  the 
drawer  of  such  a  note  authorized  the  payee,  and  each  subsequent 
indorser,  to  transfer  this  contract  to  any  person,  without  limita- 
tion as  to  his  place  of  residence  ;  and  that  the  duty  of  the  drawer 
is  also  transferred,  and  follows  the  contract,  into  whose  hands 
soever,  and  into  what  locality  soever,  such  contract  may  be  ta- 
ken and  negotiated  ;  that  this  is  a  part  of  the  law  merchant,  in 
regard  to  negotiable  paper.  I  think  it  contains  an  implied  power 
of  attorney,  which  the  drawer  sends  out  upon  and  accompanying 
the  paper,  authorizing  the  transfer,  and,  with  it,  he  sends  his 
promise  and  duty  to  pay  the  holder,  wheresoever  he  may  be. 
Such  a  note  is  now,  by  our  statute,  personal  property.  This 
promise  of  the  defendant  is  personal  property,  and  the  law  that 
personal  property  has  no  locality,  is  an  old  and  well-settled  doc- 
trine. Personal  property  is  subject  to  the  law  of  the  country  in 
which  the  owner  may  happen  to  reside. 

In  Sill  a.  "VVorsweck  (1 II.  Blacks.,  690),  Lord  Loughborough 
said  :  "  It  is  a  clear  proposition,  not  only  by  the  law  of  England, 
but  of  every  country  in  the  world  where  law  has  the  semblance 
of  science,  that  personal  property  has  no  locality.  The  meaning 
of  that  is,  not  that  personal  property  has  no  visible  locality,  but 
that  it  is  subject  to  that  law  which  governs  the  person  of  the 
owner."  It  follows  the  law  of  the  person  ;  and  Pothier  (Coutmn. 
D' 'Orleans,  ch.  1,  §  2,  torn.  10,  7,  4to  ed.)  says,  after  remarking 
that  movables  have  no  locality  :  "  All  things  which  have  no  lo- 
cality follow  the  person  of  the  owner,  and  are  consequently  gov- 
erned by  the  law  or  the  custom  which  governs  his  person  ;  that 
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is  to  say,  by  that  of  the  place  of  his  domicile"  The  same  doc- 
trine has  been  constantly  maintained  in  this  country.  Chancel- 
lor Kent  says  (2  Kent's  Com.,  429,  6th  ed.) :  "  It  has  become  a 
settled  principle  of  international  jurisprudence,  and  one  founded 
upon  a  comprehensive  and  enlightened  sense  of  public  policy 
and  convenience,  that  the  disposition,  succession  to,  and  distri- 
bution of  personal  property,  wherever  situated,  is  governed  by 
the  law  of  the  country  of  the  owner,  or  intestate's  domicile."  (See 
also  4  Cow.,  417 ;  4  Johns.,  ch.  460.) 

If  I  am  right  as  to  the  legal  effect  of  the  contract  of  negotia- 
ble paper,  which,  in  many  respects,  differs  from  other  written 
contracts,  then  these  views  are  not  at  all  in  conflict  with  the  gen- 
eral doctrine,  that  the  place  where  the  contract  is  made  is  to 
control,  unless  it  appear  from  the  nature  of  the  contract,  or  from 
the  face  of  it,  that  it  was  to  be  performed  in  some  other  place. 

The  case  of  Sherrill  a.  Hopkins  (1  Cow.,  103),  was  an  action 
upon  a  bond  dated  in  this  State,  not  negotiable ;  the  fair  pre- 
sumption of  law,  from  the  nature  of  the  contract,  is,  that  it  was 
to  be  paid  in  this  State,  because  negotiability  is  no  part  of  its 
nature. 

The  nature  of  'negotiable  paper,  we  think,  is  different.  The 
contract  in  these  notes,  as  between  drawer  and  holder,  was  made 
in  this  State,  because  the  maker  so  authorized  it  to  be  made. 
The  drawer  authorized  his  payee  or  indorser,  as  his  attorney,  to 
make  another  contract  with  whomsoever  he  pleased,  unlimited 
as  to  person  or  place.  "  Quifacit  per  alium  facit  per  se" 

But  if  we  are  wrong  in  this  view  of  the  case,  even  the  law  of 
Massachusetts  would  not  aid  the  defendant,  had  it  been  prose- 
cuted in  that  State.  Conceding  the  fact  to  be,  as  we  have  found 
it,  to  wit,  that  the  plaintiff  is  a  citizen  of  the  State  of  i!s"ew  York, 
and  is  the  bona  fide  owner  and  holder  of  these  demands,  upon 
which  this  action  is  brought,  at  the  time  of  the  defendant  Web- 
ster's petition,  assignment,  and  discharge  ;  such  discharge  is  in- 
valid as  a  defence  to  this  action.  The  case  of  Ogden  a.  Saunders 
(12  Wheat.,  533),  lays  down  this  doctrine  clearly.  But  the  case 
of  Savoye  and  others  a.  Marsh  and  others  (10  Met.,  594),  is  not 
distinguishable,  and  is  in  all  respects,  fairly  this  case  :  That  was 
a  promissory  note,  dated  at  Boston,  Mass.,  payable  to  the  order 
of  Marsh  &  Co.,  who  indorsed  it,  to  the  plaintiffs,  citizens  of 
New  York,  before  maturity.  The  defendants  \vere  discharged 
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under  the  same  insolvent  law  of  Massachusetts,  that  is  set  up  in 
this  case.  The  plaintiffs,  citizens  of  this  State,  brought  their 
action  in  the  court  of  Massachusetts,  upon  the  note.  The  de- 
fendants set  up  their  discharge.  The  court  of  that  State  held, 
that  their  State  laws  could  only  operate  upon  those  who  are  citi- 
zens of  the  State  in  which  the  insolvent  law  is  enacted.  The 
note  in  that  case,  as  in  this,  was  not,  in  terras,  made  payable  at 
any  particular  place.  In  the  case  of  Scribner  a.  Fisher  (2  Gray), 
a  majority  of  the  court  held,  that  if  a  contract,  in  its  terms, 
was  made  payable  in  Massachusetts,  although  the  holder  was  a 
citizen  of  another  State,  that  an  insolvent  discharge,  obtained  in 
that  State,  would  be  valid, — METCALF,  J.,  however,  dissenting, 
holding  that,  even  in  such  a  case,  their  laws  extended  only  to 
their  own  citizens.  Upon  a  view  of  all  the  authority  to  which 
I  have  had  access,  I  think  the  principle  to  be  deduced  from  the 
best-considered  cases  is,  that  the  discharge  of  the  defendant  in 
this  case  is  not  a  valid  defence. 


DOUGHTY  a.  CROZIER 

New  York  Common  Pleas  ;  General  Term,  April,  1859. 
APPEAL. — AMENDMENT. — FOKM  OF  ACTION. 

The  judgment  of  a  district  court  of  the  city  of  New  York  will  not  be  reversed  on 
appeal,  on  the  ground  that  though  the  complaint,  which  was  for  a  conversion, 
relied  on  an  implied  contract,  the  evidence  could  only  support  an  action  for 
tort,  where  it  appears  that  the  defendant  was  not  misled. 

Under  section  366  of  the  Code,  a  justice's  court  has  power  to  allow  an  amendment 
of  a  complaint  for  conversion,  changing  the  allegations  from  those  appropriate 
to  a  tort,  to  those  appropriate  to  a  mere  breach  of  contract.  Such  an  amend- 
ment does  not  substantially  change  the  cause  of  action. 

Appeal  from  a  judgment  rendered  in  the  District  Court  of  the 
Fourth  Judicial  District  of  the  city  of  New  York. 

The  action  was  brought  against  Crozier,  and  L.  II.  Yultee,  a 
constable  who  had  levied  an  execution  in  favor  of  Crozier,  and 
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against  one  Rigas,  upon  goods  which  the  plaintiff  claimed  to 
own.  The  complaint  alleged  that  the  defendants  wrongfully 
took,  and  converted  to  their  own  use,  the  goods  mentioned.  On 
the  trial,  the  defendant  objected  that  the  summons  did  not  show 
that  the  action  was  for  a  tort,  whereupon  the  plaintiff  waived 
the  tort,  and  the  complaint  was  amended  by  adding  the  words, 
"  waiving  the  tort,  and  claim  judgment  in  assumpsit."  To  the 
amendment  the  defendants  did  not  then  object.  Other  facts 
are  stated  in  the  opinion. 

The  justice  gave  judgment  for  the  plaintiff,  and  the  defendants 
appealed. 

H.  P.  Townseiid,  for  the  appellants. 
J.  AiJcen,  for  the  respondent. 

BY  THE  COUKT. — BRADY,  J. — The  defendants  were  sued  for 
taking,  and  converting  to  their  own  use,  the  property  set  out  in 
the  complaint.  On  the  return-day  of  the  summons,  the  defend- 
ants objected  that  the  process  did  not  show  that  the  action  was 
for  tort ;  whereupon  the  plaintiff  waived  the  tort,  and  the  com- 
plaint was  amended  in  this  respect.  To  this  no  objection  was 
made.  The  defendants  then  answered  separately,  but  each  as- 
serting the  alleged  title  of  the  plaintiff  to  have  been  fraudulently 
acquired,  and  alleging  that  the  taking  was  under,  and  by  virtue 
of  an  execution  against  Jacob  Rigas,  the  plaintiff's  vendor.  The 
plaintiff  then  proved  the  purchase  of  the  goods  claimed,  and 
their  taking  by  Vultee,  under  the  directions  of  the  defendant 
Crozier.  The  defendant  Vultee  testified  that  Crozier  also  di- 
rected him  to  sell  the  goods,  after  notice  to  him  (Crozier)  that 
the  goods  were  claimed  by  the  plaintiff'.  The  plaintiff  having 
rested,  a  motion  was  made  to  dismiss  the  complaint  as  to  de- 
fendant Crozier,  and  denied,  and  exception  taken.  The  defend- 
ants then  gave  evidence  tending  to  show  that  Rigas  was  the 
owner  of  the  articles  taken,  and  the  cause  was  submitted.  The 
justice  found  for  the  plaintiff.  The  defendants  appeal  mainly 
upon  the  ground  that  an  action,  in  the  nature  of  an  actioa  of  as- 
sumpsit, could  not  be  sustained  against  them.  That  they  never 
derived  any  personal  advantage  from  the  seizure  and  sale  of  the 
property,  and  that  no  promise  to  pay  under  such  circumstances 
can  be  implied, — the  defendant  Crozier  taking  the  further  ground, 
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that  there  is  not  sufficient  evidence  of  his  participation  in  the 
trespass,  to  warrant  a  judgment  against  him.  For  the  purpose 
of  determining  these  questions,  it  is  unnecessary  to  consider  the 
cases  in  which,  under  the  former  system  of  pleading,  a  person 
might  wraive  the  tort  committed  by  wrongfully  obtaining  or  con- 
verting goods,  and  bring  an  action  to  recover  on  an  implied 
assumpsit,  or  promise  to  pay  for  them.  The  defendants  were 
fully  advised  of  the  facts  on  which  the  plaintiff's  claim  was 
based,  and  introduced  evidence  to  meet  them.  The  action  was 
tried  on  its  merits,  and  whether  the  plaintiff  was  rectus  in  curia 
in  form,  is  wholly  immaterial.  "We  are  required,  by  section  366 
of  the  Code,  to  give  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  and  defects,  which  do 
not  affect  the  merits.  "Whether  the  action  was  in  form  assump- 
sit, when  it  should  have  been  for  taking  and  converting  personal 
property,  is  a  technical  defect  which  cannot  be  regarded  as  af- 
fecting the  merits,  when  the  proof  given  and  answered  was  such 
as  would  have  been  required  to  sustain  the  latter  form.  The 
facts  proved  show  the  defendants  liable  as  trespassers,  and  the 
judgment  against  them  cannot  be  disturbed.  The  provision  of 
section  366  is  similar  to  that  of  section  173,  and  which  gives  to 
the  courts  of  record  the  power  to  amend  a  pleading,  or  proceed- 
ing, by  conforming  it  to  the  facts  proved,  where  the  amendment 
does  not  substantially  change  the  cause  of  action.  The  cause  of 
action  in  this  case  is  the  same,  whether  urged  under  the  form  of 
a  promise  to  pay,  or  for  taking  and  converting  goods.  The 
judgment  must  therefore  be  affirmed. 

It  may  not  be  improper  to  remark,  in  addition,  that  whether 
the  alleged  sale  by  Rigas  to  the  plaintiff  was  a  fraud  or  not,  was 
a  question  of  fact  to  be  determined  by  the  justice,  and  that  we 
cannot  interfere  with  his  finding  on  the  testimony  submitted. 
On  the  facts  proved,  the  finding  might  have  been  for  the  de- 
fendants, with  propriety  and  justice.  The  circumstances  attend- 
ing, and  transpiring  subsequent  to  the  sale,  might  well  have 
been  regarded  as  proof  of  a  fraudulent  device  to  which  the 
plaintiff  lent  herself,  or  for  which  she  was  employed  by  Rigas. 
The  judgment  does  not  commend  itself  to  my  consideration. 
As  before  stated,  however,  it  is  not  within  the  rule  upon  which 
judgment  can  be  reversed,  on  mere  questions  of  fact,  and  must 
be  affirmed. 
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STURTEVANT  a.  BREWER. 

New  York  Superior  Court,  Special  Term,  September,  1859. 
PAKTIES.  —  MOTION  TO  BRING  rsr  NEW  PARTIES. 

The  fact  that  persons  who  are  necessary  parties  to  a  determination  of  the  matters 
in  controversy,  are  not  within  the  jurisdiction  of  the  court,  is  not  a  reason  for 
denying  a  motion  to  compel  the  plaintiff  to  amend  his  complaint  by  joining 
them  as  parties  to  the  aetion. 

Motion  that  plaintiff  be  required  to  amend  his  complaint  to 
bring  in  third  parties. 

The  facts  are  stated  in  the  opinion. 

Larocques  &  Barlow,  for  the  motion. 
R.  H.  Shannon,  opposed. 

BOSWORTH,  Ch.  J.  —  The  plaintiffs,  as  assignees  of  J.  L.  Ferris, 
bring  this  action  to  recover  $2250,  the  price  which  the  defend- 
ants agreed  to  pay  for  the  charter  of  the  bark  Conroy  on  a  voyage 
from  Galveston  to  New  York,  under  a  charter-party  dated  De- 
cember 10,  1858,  and  executed  to  them  by  J.  L.  Ferris,  by  his 
attorney,  G.  A.  Ferris.  When  the  charter-party  was  executed 
the  Conroy  was  at  Galveston,  and  by  its  terms  it  was  to  com- 
mence when  it  was  ready  to  receive  cargo,  and  notice  thereof 
was  given  to  defendants  or  their  agent.  The  plaintiff  also  claims 
to  recover  upon  covenants  in  the  said  charter-party,  for  a  failure 
by  the  defendants  to  furnish  cargo  sufficient  for  ballast,  and  for 
damages. 

The  Conroy  performed  the  voyage,  and  arrived  at  New  York 
March  31,  1859.  The  master  collected  freight  on  some  of  the 
cargo,  and  notified  the  consignees  of  the  residue  of  the  cargo  not 
to  pay  freight  on  it  to  the  defendants. 

Sorley,  Smith  &  Co.,  claimed  to  have  advanced  at  Galveston 
before  the  Conroy  sailed,  and  probably  before  she  was  in  a  con- 
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dition  to  receive  cargo,  $3971.43  for  the  disbursements  for  and 
port  charges  of  the  Conroy  at  Galveston.  For  this  cause  the 
master  drew  a  bill  on  the  defendants,  which  they  refused  to  ac- 
cept. On  the  22d  of  April,  1859,  Sorley,  Smith  &  Co.  brought 
a  suit  in  the  New  York  Common  Pleas  against  the  defendants, 
claiming  to  have  a  lien  on  the  freight  to  reimburse  them  the 
$3971.43,  and  made  such  a  case  that  the  court  enjoined  these 
defendants  from  collecting  any  of  the  freight  for  that  voyage, 
and  appointed  a  receiver  to  collect  and  hold  it  to  abide  the 
event  of  that  suit.  The  injunction-order  and  order  appointing 
the  receiver  are  still  in  force.  On  the  22d  of  June,  1859,  J.  L. 
Ferris  assigned  the  said  charter-party  to  the  plaintiff,  and  all 
moneys  payable  thereunder  or  by  reason  thereof  by  the  defend- 
ants, and  on  the  28th  of  July,  1859,  the  plaintiff,  as  such  as- 
signee, commenced  this  action.  The  defendants  now  move  in 
this  action  that  the  plaintiff  be  compelled  to  amend  his  summons 
and  complaint  so  as  to  make  Sorley,  Smith  &  Co.  (who  reside  at 
Galveston)  parties  hereto. 

The  motion  is  opposed  by  the  plaintiffs,  and  by  Sorley,  Smith 
&Co. 

If  Sorley,  Smith  &  Co.  can  establish  facts  which  give  them  a 
lien  on  the  freight,  or  a  right  to  have  it  paid  to  them,  and  there- 
by obtain  it,  then  these  defendants  ought  not  to  be  compelled  to 
pay  the  $2250  to  Ferris,  or  to  the  plaintiff  or  his  assignee.  If 
by  reason  of  the  failure  of  Ferris  to  furnish  the  vessel  with  any 
thing  requisite  for  the  voyage,  those  who  advance  for  her,  re- 
ceive her  freight  as  a  matter  of  right ;  the  consideration  of  the 
defendants'  covenant  to  pay  the  $2250  has  failed,  and  the  plain- 
tiff should  not  be  permitted  to  recover  it.  The  defendants  can- 
not well  have  any  personal  knowledge  of  the  facts  constituting 
the  claim  of  Sorley,  Smith  &  Co.,  and  it  is  not  their  fault  that 
they  have  none.  The  plaintiff  has  become  assignee  after  the 
rights  of  all  parties  have  become  fixed.  This  appears  to  me, 
therefore,  to  be  a  case  where,  as  was  said  in  HcMahon  a.  Har- 
rison (12  How.  Pr.  R.,  45),  "  there  are  persons  not  parties,  whose 
rights  must  be  ascertained  and  settled  before  the  rights  of  the 
parties  to  this  suit  can  be  determined."  Until  the  claim  of  Sor- 
ley, Smith  &  Co.  has  been  ascertained  and  settled,  it  cannot  be 
determined  whether  the  defendants  should  pay  to  the  plaintiff 
any  part  of  the  $2250.  The  rights  of  Sorley,  Smith  &  Co. 
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ought  to  be  ascertained  and  settled  in  such  a  manner  as  to  in- 
clude the  plaintiff  as  well  as  the  defendants.  I  think  it  is  right 
that  the  plaintiff  should  make  them  parties  to  this  suit,  and  that 
the  court  has  power  under  the  first  clause  of  section  122  of  the 
Code  to  compel  him  to  do  so.  The  fact  that  they  reside  in  Texas 
presents  no  insuperable  obstacle  to  bringing  them  before  this 
court.  They  may  possibly  be  served  with  a  summons  in  this 
city,  or  they  may  voluntarily  appear  herein. 

Thus  far  I  have  taken  no  notice  of  the  allegations  that  the 
charter  of  the  Conroy  was  made  to  secure  the  defendants  for 
becoming  the  guarantors,  on  the  day  of  its  date,  for  the  perform- 
ance by  G.  A.  Ferris  of  the  covenants  on  his  part  contained  in  a 
charter  to  him  of  the  bark  Badger.  For  rejecting  them  alto- 
gether, and  therefore  not  considering  the  question  whether  the 
defendants  are  precluded  by  the  rules  of  law  from  alleging  such 
an  agreement  as  being  in  conflict  with  the  terms  and  legal  im- 
port of  the  charter-party  which  they  signed,  I  think  enough  is 
disclosed  to  make  it  apparent  that  the  rights  of  the  plaintiff  and 
defendants  cannot  be  determined  as  between  themselves,  until 
the  claim  of  Sorley,  Smith  &  Co.  has  been  ascertained  and  so 
settled,  that  the  determination  of  it  may  be  acted  upon  as  an 
established  fact  in  deciding  the  present  cause.  The  motion  is 
granted,  and  the  order  to  be  entered  will  be  settled  on  short  no- 
tice from  either  party  to  the  other. 


FORD  a.  WHITRIDGE. 

New  York  Common  Pleas  /  General  Term,  December,  1859. 
ISSUING  EXECUTION. — JUDGMENT  ALLOWED  TO  STAND  AS  SECURITY. 

One  of  several,  sued  as  joint-debtors,  who  was  not  served  with  summons,  was  per- 
mitted, after  judgment  entered  against  all  upon  default  of  the  only  one  served, 
to  come  in  and  defend,  upon  condition,  among  other  things,  that  the  judgment 
stand  as  security. 

Held,  the  plaintiff  could  not  enforce  the  judgment,  pending  the  litigation,  by 
issuing  execution. 
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Appeal  from  an  order  setting  aside  an  execution. 
The  facts  appear  in  the  opinion. 

BY  THE  COURT. — HILTON,  J. — The  defendants  were  sued  upon 
a  joint  liability,  as  owners  of  the  steamer  Potumski,  the  sum- 
mons being  served  upon  one  only,  who  made  default.  Judgment 
was  entered  up  in  form  against  all.  (Code,  §  136.) 

Subsequently,  upon  the  application  of  the  defendant  Hogg, 
who  was  not  served  with  process,  he  was  permitted  to  come  in 
and  defend,  upon  certain  conditions,  the  judgment  to  stand  as 
security  /  and  before  his  time  for  answering  expired,  the  plain- 
tiif  issued  execution  upon  the  judgment. 

A  motion  was  then  made  to  vacate  the  judgment  entered  as 
being  irregular,  and  also  to  set  aside  the  execution  issued.  Upon 
the  hearing  at  special  term  of  this  motion,  the  judgment  was 
declared  to  be  regular,  but  the  execution  was  set  aside;  and 
from  that  part  of  the  decision,  which  thus  discharged  the  execu- 
tion, the  plaintiff  appeals. 

I  am  unable  to  perceive  upon  what  ground  this  appeal  can 
be  maintained.  The  action  is  against  the  defendants  as  joint- 
debtors,  and  to  entitle  the  plaintiff  to  recover  at  all,  he  must  es- 
tablish a  joint  liability  of  all  at  the  trial  which  is  yet  to  take 
place,  upon  the  issues  which,  by  the  papers  submitted,  appear 
to  be  presented  by  the  answer,  put  in  by  the  defendant  Hogg, 
on  behalf  of  all  the  defendants.  (Code,  §  274 ;  Harrington  a. 
Higham,  15  Barb.,  524.) 

Permitting  the  judgment  to  stand  as  security,  pending  the 
litigation  in  respect  to  the  defendant's  liability,  gave  to  the 
plaintiff  no  right  to  issue  execution  to  enforce  its  payment  of 
his  claim. 

The  order  appealed  from  is  clearly  right,  and  should  be  af- 
firmed. 

VOL.  IX.— 2? 


418  ABBOTTS'  PRACTICE  REPOETS. 

Telfer  a.  Kiersted. 

TELFER  a.  KIERSTED. 

New  York  Common  Pleas ;  Special  Term,  December,  1859. 
MECHANICS'  LIEN. — DEATH  OF  CONTRACTOR. 

The  right  to  file  a  lien  under  the  Mechanics'  Lien  Law,  and  to  proceed  for  its  fore- 
closure, is  not  lost  by  reason  of  the  death  of  the  contractor. 

Demurrer  to  complaint. 

The  facts  appear  in  the  opinion. 

BRADY,  J. — William  Dennison  agreed  with  the  defendants, 
the  owners  of  the  premises  described  in  the  complaint,  to  erect 
a  building  thereon,  and  the  plaintiff  contracted  with  Dennison 
to  do  certain  work,  and  furnish  certain  materials,  towards  such 
erection,  and  in  conformity  with  the  contract  between  defend- 
ants and  Dennison.  The  plaintiff  performed  his  agreement,  and 
Dennison  completed  his  contract,  but  died  intestate  before  the 
plaintiff's  lien  was  filed.  The  plaintiff's  labor  was  performed 
and  the  materials  furnished,  however,  within  six  months  prior  to 
the  filing  of  the  lien.  The  defendants  demur,  and  insist  that 
the  lien  law  is  a  special  statute,  to  be  strictly  construed  ;  that  it 
contemplates  the  existence  of  the  contracting  parties,  and  that 
the  death  of  the  contractor,  in  effect,  repeals  or  abrogates  the 
statute,  and  deprives  the  laborer,  or  material  man,  of  his  lien. 
That  upon  the  death  of  the  contractor,  his  assets  pass  to  the  ex- 
ecutor or  administrator,  and  that  the  intervention  of  the  lien  can- 
not deprive  his  legal  representatives  of  their  power  over  his 
estate.  The  answer  to  this  argument  is,  that  the  primary  object 
of  the  Legislature  was  to  create,  in  favor  of  the  laborer  and 
material  man,  a  lien  upon  the  fund  in  the  owner's  hands  due  to 
the  contractor ;  and  as  to  that  fund  to  give  him  priority  over 
every  general  creditor  of  the  contractor,  imposing  only  as  a  con- 
dition, that  within  the  time  prescribed  therefor,  he  should  file 
and  serve  the  notice  required  by  the  statute.  That  condition  has 
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been  performed,  and  the  plaintiff's  right,  thereupon,  became 
absolute.  The  contractor  having  finished  the  building,  there 
was  a  balance  due  to  him,  which  was  subject  to  the  plaintiff's 
inchoate  right,  and  that  right  could  be  defeated  only  by  the  pay- 
ment to  the  contractor  of  the  balance,  prior  to  notice  of  the  lien. 
For  these  reasons,  I  think  the  demurrer  was  not  well  interposed, 
and  that  the  plaintiff  is  entitled  to  judgment. 
Ordered  accordingly. 


WOOD  a.  KIMBALL. 

Supreme  Court,  First  District ;  Special  Term,  October,  1859. 
STAY  OF  PROCEEDINGS. — ORDER  AT  CHAMBERS. 

Section  401  of  the  Code, — providing  that  no  order  to  stay  proceedings  for  a  longer 
time  than  twenty  days  shall  be  granted  by  a  judge  out  of  court  except  on  pre- 
vious notice, — applies  to  the  case  of  an  order  made  by  a  judge  holding  cham- 
bers and  special  term  at  the  same  time  ;  and  such  an  order  so  granted,  but  en- 
titled At  Chambers,  -will  be  deemed  as  granted  out  of  court,  and  set  aside  if  made 
without  notice. 

In  such  a  case,  on  setting  aside  the  order,  the  court  directed  a  stay  of  proceed- 
ings to  allow  the  party  to  renew  his  motion. 

Motion  to  set  aside  stay  of  proceedings. 
The  facts  appear  in  the  opinion. 

INGRAHAM,  J. — A  motion  is  made  to  set  aside  an  order  stay- 
ing proceedings  upon  a  referee's  report,  and  judgment  thereon, 
until  the  decision  of  an  appeal  thereon,  taken  to  the  general 
term — because  the  same  is  for  a  longer  time  than  twenty  days, 
and  was  made  without  notice. 

By  section  401  it  is  provided,  that  no  order  to  stay  proceed- 
ings for  a  longer  time  than  twenty  days  shall  be  granted  by  a 
judge  out  of  court,  except  on  previous  notice. 

Judge  HARRIS  (in  8  How.  Pr.  R.,  49)  has  held  that  this  sec- 
tion is  applicable  to  such  an  order  as  the  present. 
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In  Lottimer  a.  Lord  (4  E.  D.  Smith,  184),  the  general  term 
of  the  Common  Pleas,  Judge  WOODRUFF  delivering  the  opinion, 
fully  examined  this  question,  and  he  came  to  the  conclusion  that 
the  section  did  apply  to  orders  staying  proceedings  on  appeal, 
although  the  case  was  decided  on  other  grounds, 

I  understand  that  orders  have  heretofore  been  made  in  this 
district  similar  to  the  present ;  and  it  seems  idle  to  say  that 
the  same  judge,  sitting  at  the  same  time  in  special  term  and 
chambers,  may  make  an  order  valid  if  he  states  it  to  be  made 
in  court,  and  that  it  is  void  if  made  by  him  in  chambers.  Yet 
such  is  the  distinction  made  in  the  Code,  and  sustained  by  these 
decisions. 

As  no  harm  can  come  to  the  parties  from  requiring  them 
either  to  have  the  order  made  by  the  judge  at  special  term,  or, 
if  he  is  not  holding  court,  on  notice  to  the  other  party,  I  see 
no  great  evil  in  following  these  decisions,  and  requiring  the 
party  to  obtain  a  new  order,  either  on  notice  or  from  the  judge 
in  court. 

The  motion  is  granted,  but  the  proceedings  stayed  to  allow 
the  defendant  to  renew  his  application  for  a  stay  until  the 
decision  of  the  appeal.  Such  stay  to  be  for  ten  days.  Costs  to 
abide  event. 


STAKE  a.  AKDKE. 

Supreme  Court,  First  District ;  Special  Term,  November,  1859. 
COMMISSION  TO  TAKE  TESTIMONY. — MOTION. 

A  commission  cannot  be  granted  to  take  the  testimony  of  an  adverse  party,  to  be 
used  on  the  hearing  of  a  motion.  The  provisions  of  law,  for  compelling  the 
testimony  of  a  party,  extend  only  to  testimony  to  be  used  on  the  trial. 

The  -word  witness,  in  a  statute  passed  before  parties  were  allowed  to  testify,  is 
not  to  be  construed  as  including  parties. 

Motion  to  vacate  an  order  granting  a  commission  to  take  the 
testimony  of  the  plaintiff. 
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The  facts  are  stated  in  the  opinion. 

T.  C.  T.  Buckley  and  F.  S.  Stalknecht^  for  the  motion. 
Hice  &  Hill  and  David  Dudley  Field,  opposed. 

T.  R.  STRONG,  J. — The  plaintiff,  having  a  judgment  against 
the  defendants,  has  given  notice  of  a  motion  to  set  aside  a  prior 
judgment  against  the  defendants  in  favor  of  another  person  ; 
and  the  court,  upon  an  ex  parte  application  of  the  plaintiff  in 
the  prior  judgment,  founded  upon  an  affidavit,  has  granted  an 
order  for  a  commission  to  take  the  testimony  of  the  moving 
party  in  the  motion,  to  be  used  on  the  hearing,  under  which  a 
commission  has  been  issued.  It  is  now  asked  that  the  order  and 
commission  be  set  aside  as  unauthorized. 

The  Revised  Statutes  (2  Eev.  Stats.,  1st  ed.,  554,  §§  24,  25) 
contain  provisions  for  compelling  a  witness,  who  refuses  to  make 
an  affidavit  of  facts  known  to  him  material  in  a  motion  or  other 
proceeding  in  this  court  for  the  purpose  thereof,  to  give  testi- 
mony before  a  commissioner  appointed  by  the  court,  to  be  used 
on  the  motion  or  other  proceeding ;  but  I  am  satisfied  they  do 
not  warrant  the  order  in  question.  At  the  time  the  provisions 
became  a  law,  neither  party  to  an  action  could  be  examined  as 
a  witness,  and  there  is  nothing  in  the  statute  manifesting  an  in- 
tention to  change  the  law  in  that  respect. 

Besides,  parties  are  usually  designated  by  that  term,  and  the 
word  witness  ordinarily  imports  a  person  not  a  party. 

If  the  Legislature  had  intended  to  compel  a  party  to  an  action 
to  be  examined,  their  intention  would,  doubtless,  have  been  ex- 
pressed so  clearly  as  to  admit  of  no  mistake. 

In  1847  a  law  was  passed  (Laws  of  1847,  630),  for  the  exami- 
nation of  parties,  in  civil  suits  and  proceedings,  as  witnesses,  but 
the  language  used  clearly  shows  that  the  law  relates  to  evidence 
to  be  used  on  the  trial  or  hearing,  and  not  to  proofs  on  inter- 
locutory motions. 

The  examination  was  to  be  at  the  trial  or  hearing  of  the  suit 
or  proceeding. 

The  Code,  subsequently  passed,  provides  that  no  examination 
of  a  party  shall  be  had  on  behalf  of  the  adverse  party,  except  in 
the  manner  therein  prescribed  (§  389). 

All  the  other  provisions  on  the  subject  refer  only  to  evidence 
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upon  the  issues  formed  in  actions.  There  is  not  only  no  pro- 
vision in  the  Code,  whereby  a  party  to  an  action  can  be  com- 
pelled to  testify,  on  a  special  motion  therein ;  but  such  compul- 
sory examination  appears  to  be  within  the  spirit,  at  least,  of  the 
prohibition  mentioned.  (See  Huelin  a.  Ridner,  6  Abbotts'  Pr. 
R.,  19 ;  Keeler  a.  Dusenberry,  1  Duer,  660.) 

And  if  the  Revised  Statutes,  or  the  act  of  1847,  were  in  con- 
flict  with  that  prohibition  to  any  extent,  they  would,  thus  far, 
be  repealed  by  it.  (See  Bacon  a.  Magee,  7  Cow.,  515,  and 
note.) 

I  know  of  no  other  ground  on  which  the  order  in  question  can 
stand ;  and  if  the  views  stated  are  correct,  it  follows  that  the 
motion  must  be  granted. 

Order  according,  with  ten  dollars  costs. 

O    «/   t 


DE  LA  HUNT  a.  HIGGINS. 

New  York  Common  Pleas  ;  General  Term,,  December,  1859. 
NOTICE  OF  PROTEST. — ERRONEOUS  DATE. 

It  is  not  sufficient  to  charge  the  indorser  of  negotiable  paper,  that  it  was  duly 
presented  at  maturity,  payment  demanded  and  refused,  and  that  it  was  there- 
upon protested,  and  notice  given  him,  if  the  notice,  by  reason  of  an  error  in  the 
date,  appears  to  refer  to  a  presentment  and  protest  made  before  maturity. 

A  note  due  on  the  first  day  of  July,  was  then  duly  protested  for  non-payment,  but 
the  notice  of  protest  served  on  the  following  day  was  misdated  as  of  the  thirtieth 
day  of  June. 

Hdd,  without  reference  to  the  question  whether  he  had  been  misled,  that  the 
indorser  was  not  liable. 

Appeal  from  a  judgment. 

The  action  was  on  a  promissory  note,  against  an  indorser. 
The  note  matured  on  the  1st  of  July,  1859,  and  was  on  that  day 
duly  presented  for  payment.  On  the  day  following,  a  notice  of 
protest  was  served  upon  the  defendant,  M.  J.  Higgins,  but  it  was 
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dated  the  30th  June,  1859,  and  was  in  these  words  :  "  Please  to 
take  notice  that  a  promissory  note  made  by  Simon  Higgins,  for 
$150.00,  dated  February  28, 1859,  at  four  months,  and  indorsed 
by  you,  is  protested  for  non-payment,  payment  having  been  de- 
manded and  refused,  and  that  the  holders  look  to  you  for  the 
payment  thereof  with  expenses  and  damages." 

DALY,  F.  J. — "Wynne  <z.  Alden  (4  Den.,  163),  is  a  controlling 
authority  as  to  the  insufficiency  of  the  notice.  It  appeared  in 
that  case,  that  the  note  was  duly  demanded,  and  payment  re- 
fused, upon  the  day  it  fell  due,  and  that  the  notice  was  mailed 
on  that  day  to  the  defendant,  but  as  the  notice  was  without  date, 
and  stated  that  the  note  was  "  this  day  presented  for  payment 
and  payment  was  refused,"  it  was  held  to  be  insufficient.  This 
was  going  very  far,  and  farther  I  think  than  the  policy  of  the 
commercial  law  required,  but  as  the  case  has  not  been  reversed 
by  the  Court  of  Appeals,  it  should  be  conformed  to  and  followed. 
I  do  not  a°ree  that  it  must  be  regarded  as  overruled  by  the  de- 

O  O  •/ 

cision  of  the  Court  of  Appeals  in  the  Cayuga  County  Bank  a. 
Warden  (1  Comst.,  413),  as  the  question  there  was  solely  whether 
the  indorser  was  or  could  be  misled  by  the  erroneous  description 
of  the  note. 

The  case  is,  if  any  thing,  stronger  than  Wynne  a.  Alden,  as 
here  the  notice  was  dated  as  if  the  day  before  the  note  fell  due, 
and  came  near  to  Eansom  a.  Mack  (2  Hill,  587),  where  it  was 
dated  the  day  after,  and  it  was  said  by  BKONSON,  J.,  in  that  case, 
that  the  indorser  had  a  right  to  presume  that  the  note  was  de- 
manded the  day  after  it  fell  due,  as  in  this  case  he  might  pre- 
sume that  it  was  demanded  the  day  before  it  fell  due.  The  con- 
clusion in  Ransom  a.  Mack  was,  that  the  indorser  had  a  right  to 
consider  himself  discharged,  as  the  notice  showed  that  the  holder 
relied  upon  a  demand  that  was  utterly  void,  and  the  same  con- 
clusion applies  with  equal  force  to  this  case,  for  here  the  notice, 
bearing  date  the  day  before  the  note  was  due,  was  that  the  note 
had  been  "  protested  for  non-payment,  payment  having  been  de- 
manded and  refused." 

The  judgment  must  be  reversed. 

BRADY,  J.  (after  stating  the  facts). — The  defendant,  M.  J.  Ilig- 
gins,  the  indorser,  insists  that  the  notice  was  not  sufficient  to 
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charge  him,  and  that  the  judgment  against  him  should  be  re- 
versed. He  relies  upon  Wynne  a.  Alden  (4  Den.,  163),  and 
Eansom  a.  Mack  (2  Hill,  587). 

In  the  former  case  the  notice  was  without  date,  but  stated  that 
the  note  had  "  this  day  been  presented  to  the  maker  for  payment, 
and  payment  refused."  The  question  presented  was  on  the  face 
of  the  notice,-no  evidence  of  extraneous  facts  having  been  given, 
in  aid  of  the  intrinsic  defect  in  the  notice,  and  the  notice  was 
held  to  be  insufficient.  In  the  latter  case  the  notice  was  dated 
one  day  after  the  day  on  which  the  presentment  should  have 
been  made,  and  stated  that  on  "  that  day"  the  note  was  presented. 
The  notice  was  held  to  be  insufficient. 

The  indorser  is  entitled  to  notice  of  the  due  presentment  of 
the  note,  either  in  express  terms  or  by  necessary  or  reasonable 
implication  from  what  the  notice  contains  ;  and  it  must  appear 
in  one  form  or  the  other,  or  the  notice  will  be  defective.  (Ed- 
wards on  Sills,  470  ;  "Wynne  a.  Alden,  4  Den.,  163  ;  lian- 
som  a.  Mack,  2  Hill,  587 ;  Remer  a.  Downer,  23  Wend., 
626  ;  Cayuga  County  Bank  a.  Warden  &  Griswold,  1  Comst., 
413.) 

In  this  case  there  was  no  intrinsic  defect  in  the  notice.  It 
contained  all  the  requisites  to  charge  the  indorser,  and  is  unlike 
the  case  of  Wynne  a.  Alden  (4  Den.,  163).  If  the  notice  had  no 
date,  the  evidence  in  the  case  of  extraneous  facts,  namely,  ot 
the  presentation  and  dishonor  on  the  1st  July,  would  be  sufficient 
in  aid  of  the  notice,  but  the  date  of  the  notice  being  the  30th 
June,  one  day  before  the  note  became  due,  and  the  notice  assert- 
ing that  payment  had  been  demanded,  was  notice  to  the  indorser 
that  on  or  before  the  30th  June  such  presentation  had  been  made. 
If  the  notice  had  stated  "  payment  on  this  day  having  been  de- 
manded" it  would  present  the  same  question  considered  in 
Ransom  a.  Mack  (2  Hill,  587),  because  it  would  then  appear 
that  the  demand  was  made  on  the  day  of  the  date  of  the 
notice. 

I  think  the  authorities  referred  to  are  conclusive  of  the  ques- 
tion herein  arising  upon  the  contents  of  the  notice.  There  is 
nothing  in  it  which  either  in  express  terms,  or  by  necessary  or 
reasonable  implication,  notifies  the  indorser  that  the  note  was 
presented  and  dishonored  when  it  became  due,  and  that  the  judg- 
ment should  therefore  be  reversed  as  to  M.  J.  Higgins. 
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HILTON,  J.  (dissenting). — It  is  not,  nor  indeed,  upon  the  evi- 
dence, can  it  well  be  disputed,  that  the  note  in  question  on  the 
day  it  matured  was  demanded  of  the  maker,  and  payment  re- 
fused ;  and  that  notice  of  this  demand  and  non-payment  was  on 
the  day  following  duly  given  to  the  indorser,  M.  J.  Higgins. 
But  it  appears  that  the  notice  was  wrongly  dated  by  a  mistake 
of  the  notary,  and  it  is  contended  that  the  effect  of  this  mistake 
is  to  invalidate  the  notice,  and  thus  discharge  the  indorser  from 
liability. 

It  is  not  intimated,  nor  is  there  any  evidence  in  the  case,  from 
which  it  can  be  presumed  that  the  defendant  was  in  any  way 
misled  by  this  error,  or  that  the  notice  failed  to  apprise  him  that 
this  particular  note  had  been  dishonored,  and  under  such  circum- 
stances, I  think,  the  justice  very  properly  considered  the  evidence 
at  the  trial  as  aiding  the  defect  in  the  notice,  and  in  determining 
as  to  its  sufficiency. 

The  cases  of  Wynne  a.  Alden  (4  Den.,  163),  and  Kansom  a. 
Mack  (2  Hill,  587),  cited  and  relied  on  by  the  appellant,  seem 
to  me  to  have  been  overruled  by  the  Court  of  Appeals  in  Ca- 
yuga  County  Bank  a.  Warden  (1  Comst.,  413),  as  far  as  they  may 
be  deemed  controlling  upon  the  question  here  presented.  In  the 
latter  case  the  objection  rested  upon  a  misdescription  of  the  note, 
and,  therefore,  it  was  claimed  that  the  notice  of  protest  was  not 
calculated  to  inform  the  defendant  of  the  note  in  that  suit  hav- 
ing been  dishonored. 

It  then  appeared  in  evidence  that  although  the  note  was  mis- 
described  in  amount,  and  also  in  other  respects,  yet  the  defend- 
ant could  not  have  been  misled  thereby,  as  the  bank  held  no 
other  note  indorsed  by  him.  Chief-justice  Jewett,  in  delivering 
the  opinion  of  the  court  said  :  "  Concede  that  such  variance  or 
misdescription  exists,  it  is  well  settled  in  accordance  with  good 
sense,  that  an  immaterial  variance  in  the  notice  will  not  vitiate 
it.  And  certainly  a  variance  is  immaterial  which  is  not  calcu- 
lated to,  and  does  not  in  reality,  mislead  a  party.  Here  the 
note  was  properly  described,  was  duly  demanded  when  it  be- 
came due,  and  the  day  following  such  demand  the  defendant 
was  notified  thereof,  and  merely  because  the  notice  bore  a  wrong 
date,  and  stated  that  the  note  had  been  on  that  day  demanded, 
it  cannot  and  ought  not  in  the  absence  of  any  proof  on  the  snb- 
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ject  be  inferred  that  this  error  in  date  misled  the  defendant  to 
his  injury." 

It  seems  to  me,  in  the  words  of  Chief-justice  Jewett,  "  that  to 
hold  in  conformity  with  the  objection  here  stated,  would  be  to 
sacrifice  substance  to  the  merest  technical  formality,  and  that  it 
is  quite  impossible  not  to  see,  under  the  circumstances  disclosed 
in  this  case,  that  the  notice  here  given  fully  informed  the  defend- 
ant that  this  particular  note  had  been  dishonored." 

The  remaining  objections  on  this  appeal  appear  to  me  fully 
disposed  of  by  the  evidence  at  the  trial,  showing  this  note  to 
have  been  given  for  property  purchased  with  money  belonging 
to  the  separate  estate  of  the  plaintiff,  and  that  she  became  the 
holder  of  it  for  a  valuable  consideration  before  maturity. 

I  am  of  opinion  that  the  judgment  was  right  and  should  be 
affirmed. 


SHAEP  a.  THE  MAYOR,  &c.,  OF  NEW  YORK. 
Supreme  Court,  First  District;  Special  Term,  December,  1859. 

NEW  YOKK  CITY. — COMPTROLLER'S  APPLICATION  TO  YACATE 
JUDGMENT. — REFERENCE. 

Under  the  provisions  of  the  act  of  1859,  authorizing  applications  by  the  comp- 
troller of  the  city  of  New  York  to  vacate  judgments  against  the  city  (Laws  of 
1859,  1127,  ch.  489,  §  5),  it  is  sufficient,  to  sustain  an  application,  that  the  comp- 
troller swears  to  his  belief  that  the  action  was  unfounded  and  fraudulent,  whether 
afterwards  substantiated  by  proof  or  not. 

If  on  the  hearing,  fraud  or  collusion  is  not  shown,  but  gross  error  and  mistake,  the 
court  will  open  the  judgment. 

In  an  action  against  the  city  to  recover  damages  for  false  representations  made  by 
its  agents  on  the  sale  of  a  lease,  the  plaintiff  obtained  an  order  of  reference  on 
an  affidavit  merely  stating  that  the  trial  would  occupy  a  long  time,  and  that 
a  number  of  separate  and  distinct  facts  would  have  to  be  proved  on  the  part  of 
the  plaintiff,  by  a  large  number  of  different  witnesses ;  and  the  order  of  reference 
recited  that  the  motion  was  opposed  by  the  defendants. 

Held,  1.  That  the  order  referring  the  action  was  improperly  granted. 
2.  That  under  the  act  of  1859,  the  court  had  power  at  special  term  to  vacate 
the  judgment  and  revoke  the  order  of  reference. 
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Application,  under  chapter  489  of  the  Laws  of  1859,  made  by 
Robert  T.  Haws,  comptroller  of  the  city  of  New  York,  to  open 
a  judgment  recovered  against  the  city. 

The  facts  of  the  case  are  fully  stated  in  a  report  of  a  prelimi- 
nary proceeding,  Ante,  243.  In  pursuance  of  the  decision  there 
stated,  the  comptroller  procured  the  affidavit  of  M.  G.  Harring- 
ton, Esq.,  the  referee,  as  to  the  proceedings  before  him,  and  on 
this  paper,  in  addition  to  those  stated  in  the  report  referred  to, 
the  motion  to  set  aside  the  judgment  now  came  on  to  be  heard. 
The  contents  of  the  affidavit  are  not  necessary  to  be  stated,  as 
they  are  not  involved  in  the  points  on  which  the  decision 
turns. 

Wm.  Curtis  Noyes,  for  the  motion. — I.  The  order  of  reference 
was  without  jurisdiction,  and  should  be  set  aside.  It  is  admitted 
that  the  affidavit  was  insufficient,  but  it  is  said  that  the  plead- 
ings are  sufficient  for  the  granting  of  the  order.  The  action  is 
for  damages  for  a  misrepresentation.  It  was  grounded  mainly 
on  the  decision  in  the  case  of  Whitney  a.  Allaire  (1  Comst.,  303; 
S.  C.,  1  Hill,  484),  which  held  that  "  Where  one  conveys  or 
leases  to  another  his  right  in  real  estate,  an  action  will  lie  for  a 
fraudulent  representation  as  to  the  territorial  extent  of  such 
right."  There  is  no  pretence  in  this  case,  that  there  was  any 
fraudulent  representation  made  by  the  city.  "  And  in  such  a 
case,  the  proper  measure  of  damages  in  favor  of  the  lessee,  is 
the  sum  which  in  good  faith  he  is  obliged  to  pay  to  a  third  per- 
son to  obtain  what  the  lease  would  have  given  him,  if  the  rep- 
resentation had  been  true."  If  the  question  here  was  one  of 
the  expenses  incurred  by  Sharp,  in  making  preparations  for  the 
ferry,  in  New  York  and  Brooklyn,  then  that  case  had  nothing 
to  do  with  the  question.  It  was  one  of  equity,  whether  the  lease 
should  be  set  aside,  and  special  findings  of  fact  were  to  be 
sought,  and  there  was  and  could  be  no  examination  of  an  ac- 
count. It  was  clearly  a  case  where  there  existed  no  right  to  a 
reference  at  all,  except  by  consent ;  but  the  corporation  counsel 
says  he  opposed  the  motion.  It  was  the  duty  of  the  corporation 
counsel  to  appeal  and  have  the  order  reversed.  The  city  has 
the  right  to  a  trial  in  open  court  before  the  proper  tribunal,  and 
the  corporation  counsel  had  no  right  to  consent  to  a  reference  as 
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he  did ;  for  the  omission,  on  his  part,  to  appeal  was  virtually  a 
,  consent  that  the  order  of  reference  should  stand.  But  the  statute 
expressly  requires  a  written  consent.  (Code,  §  270.)  The  cor- 
poration counsel  had  no  power  to  consent  to  the  arbitration  as 
he  did.  It  would  not  be  proper  in  the  case  of  a  private  indi- 
vidual— and  he  cannot  do  it  where  the  interest  of  the  city  of 
New  York  is  concerned,  and  where  the  order  is  appealable  and 
reversable.  (Bodington  a.  Harris,  1  Bing.,  187  ;  Haner  a.  Bliss, 
7  How.  Pr.  E.,  246  ;  Grade  a.  Sheldon,  3  Barb.,  232.) 

II.  The  proceedings  in  the  Common  Council,  showing  that  the 
rent  of  the  ferry  was  reduced  from  $20,000  to  $5000  upon  the 
petition  of  the  plaintiff  and  others,  and  the  new  and  substituted 
contract  made  under  it,  should  have  been  set  up  in  the  answer 
and  given  in  evidence,  and  the  omission  to  do  so  should  be  re- 
lieved against. 

III.  Upon  the  lease  and  the  resolution  upon  which  it  was 
founded,  the  plaintiff  had  no  cause  of  action.     By  their  plain 
terras^  he  took  only  such  title  as  the  city  had,  and  knew  that 
there  was  a  question  as  to  the  extent  of  the  right. 

IY.  The  representations  alleged  to  have  been  made  by  the 
aldermen  and  deputy  street-commissioner  as  to  the  extent  of  the 
right,  were  made  without  authority,  and  were  not  binding  upon 
the  city.  They  were  inadmissible  as  evidence,  and  the  error  in 
admitting  those  of  the  aldermen  was  not  cured  by  afterwards 
attempting  to  disregard  them.  1.  Where  evidence  bearing  with 
directness  and  force  upon  the  question  at  issue,  has  been  errone- 
ously admitted  by  a  referee,  a  new  trial  must  be  granted,  al- 
though there  may  be  unobjectionable  evidence  sufficient  to  sus- 
tain his  conclusion.  (Williams  a.  Fitch,  18  N.  Y.  R.,  546.) 
2.  The  city  cannot  be  bound  by  any  such  representations  as  those 
claimed  to  have  been  made  in  the  present  case.  (Bell's  Case, 
22  Beav.,  35  ;  Holt's  Case,  2  Ib.,  53  ;  The  Deposit  and  General 
Life  Insurance  Company,  4  Jurist,  N.  /£,  595 ;  S.  C.,  25  Beav., 
513;  The  Bank  of  the  United  States  a.  Davis,  2  Hill,  451; 
Angell  and  ATMS-  on  Corporations,  5th  ed.,  309.)  That  the 
leasing  of  ferries  is  exclusively  under  the  control  of  the  corpo- 
ration of  the  city,  see  Benson  a.  The  Mayor,  &c.,  of  New 
York,  10  Barb.,  223  ;  Hoffman's  Treatise  on  Corp.,  122,  130. 

V.  The  plaintiff  and  others,  by  their  proposition  to  change 
the  terms  of  the  lease  and  to  reduce  the  rent,  after  they  knew 
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of  the  adverse  claim  of  Murray,  offered  to  enter  into  a  new  con- 
tract, which  was  accepted  by  the  Common  Council,  and  the  rent 
reduced  in  part  on  account  of  that  claim ;  this  constitutes  a  new 
contract  and  bars  all  right  to  any  recovery  in  any  possible  view 
of  the  case. 

VI.  The  referee  admitted  a  mass  of  irrelevant  and  improper 
evidence,  for  which  alone  his  report  should  be  set  aside. 

VII.  The  neglect  of  the  corporation  counsel  to  appeal  from 
the  order  of  reference,  to  set  up  in  the  answer  and  to  put  in 
evidence  the  proceedings  of  the  Common  Council  reducing  the 
rent  of  the  ferry  and  making  a  new  and  substituted  contract,  to 
attend  upon  the  reference  in  person,  and  to  take  an  appeal  in 
order  to  review  the  decision  of  the  referee,  when  requested  by 
the  comptroller  and  mayor,  are  more  than  sufficient  to  bring  the 
case  within  the  act  of  1859  (§  5),  and  to  authorize  the  opening 
of  the  judgment,  the  setting  aside  of  the  order  of  reference,  and 
the  amendment  of  the  answer,  so  that  the  action  may  be  fairly 
and  openly  tried  by  the  tribunal  legally  constituted  for  that 
purpose.     What  is  fraud  ?     What  is  collusion  ?     As  used  in  this 
statute,  in  reference  to  a  client,  the  term  signifies  any  act  or 
omission  which  enables  a  judgment  to  be  improperly  obtained, 
and  which  would  authorize  a  court  to  set  it  aside.    Why  it  is 
gross  inattention  on  the  part  of  the  corporation  counsel  to  his 
duties — an  obstinate  refusal  to  present  the  proper  evidence  be- 
fore the  referee — an  obstinate  refusal  to  present  the  case  to  the 
appellate  tribunal.     It  is  acquiescing  in  a  claim  which  he  knows 
to  be  unfounded.     Any  of  these  amount  to  fraud,  to  collusion, 
under  this  statute.     The  conduct  of  the  corporation  counsel,  in 
acquiescing  in  it,  is  a  "  collusion"  which  would  justify  the  comp- 
troller in  making  this  application,  and  the  city  has  just  as  much 
right  to  be  relieved  from  this  judgment  as  a  private  person.     I 
do  not  mean,  by  "  collusion,"  sharing  in  the  spoils,  or  acquiescing 
in  a  suit  brought  for  improper  gains,  or  bribery  and  the  like, 
for  this  section  is  sufficiently  complied  with  by  showing  gross 
inability,  or  unwillingness,  or  neglect  on  the  part  of  the  corpo- 
ration counsel  to  present  the  case  as  it  should  have  been  pre- 
sented to  the  court,  and  to  the  referee.     Moreover,  this  section 
is  mandatory,  and  made  so  by  an  express  legislative  enactment, 
that  the  evil  which  it  was  intended  to  remedy  should  be  reme- 
died.   If  you  put  this  case  on  the  same  footing  as  that  of  an 
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ordinary  judgment,  then  you  do  not  enforce  the  statute ;  for  it 
authorizes  a  review  after  judgment,  and  expressly  excepts  from 
the  general  rules  of  law,  cases  against  the  city  which  have  al- 
ready passed  to  judgment,  or  which  may  hereafter  pass  to  judg- 
ment. And  it  authorizes  the  court  to  lay  its  hand  on  such  judg- 
ment and  set  it  aside,  in  order  to  prevent  and  put  down  the  evil 
which  exists ;  and  if  we  show,  as  I  think  we  have  done,  that  this 
case  has  not  been  industriously,  and  diligently,  and  properly 
defended,  then,  I  say,  we  are  entitled  to  relief  under  this 
statute. 

David  Dudley  Field,  opposed. — I.  If  the  motion  could  be 
entertained  at  all  upon  these  papers,  this  motion  is  too  late. 
Notice  of  the  judgment  was  served  on  the  defendant's  attorney, 
on  the  4th  day  of  June,  1859,  and  was  known  to  the  comptroller 
as  early  as  the  first  of  September,  yet  no  steps  were  taken  by  him 
to  interfere  with  it  till  the  6th  of  October,  three  months  after  the 
judgment,  and  more  than  a  month  after  the  execution  had  been 
issued. 

II.  If  the  motion  was  in  time,  the  first  question  which  would 
arise  would  be,  whether  there  is  proof  of  collusion  or  fraud. 
Without  the  establishment  of  one  of  these  two  facts,  the  courts 
are  not  authorized  to  interfere.  Section  5  of  the  act  of  1859, 
ch.  489,  does  not  give  to  the  comptroller  the  right  of  opening  or 
reversing  judgments,  at  his  pleasure.  It  gives  him  leave  to  ap- 
ply to  the  courts,  and  if  they  are  satisfied  with  his  proof  of'fraud 
or  collusion,  they  may  allow  him  to  supersede  the  counsel  to  the 
corporation  in  the  management  of  the  defence,  and  the  new 
counsel  may  seek  relief  on  the  ground,  either  of  collusion  by  his 
predecessor  in  suffering  the  judgment,  or  of  fraud  in  the  plaintiff 
in  obtaining  it.  This  statute  gives  no  new  methods  of  opening 
and  reversing  a  judgment;  it  leaves  the  old  method  to  be  pur- 
sued in  certain  circumstances.  The  "  proper  and  necessary 
means,"  mean  the  old,  recognized,  and  legal  means,  and  none 
others. 

The  new  charter  of  the  city  (Laws  of  1857,  446,  §  26),  provi- 
ded that  the  law  department,  of  which  the  counsel  to  the  corpo- 
ration was  the  head,  should  "  have  the  charge  of  and  conduct 
all  the  law  business  of  the  corporation  and  of  the  departments 
thereof."  The  change  wrought  in  this  provision,  by  section  5  of 
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the  act  of  1859,  was  to  enable  the  comptroller,  with  the  sanction 
of  the  courts,  to  substitute  another  counsel  for  the  corporation, 
whenever  there  appeared  fraud  or  collusion. 

In  this  case,  no  reason  whatever  is  shown  why  the  comptroller 
should  be  permitted  to  substitute  other  counsel,  in  the  place  of 
the  counsel  to  the  city. 

III.  If,  however,  cause  for  such  substitution  had  been  shown, 
and  the  new  counsel  were  admitted  to  represent  the  city  hereaf- 
ter in  this  cause,  the  defendants  show  no  reason  for  setting  aside 
the  judgment.  The  city  is  to  be  treated  as  all  other  defendants 
are  treated.  Municipal  corporations  have  no  other  rights  before 
the  courts  than  such  as  belong  to  all  parties  litigant.  The  con- 
stitution itself  has  declared,  that  "  all  corporations  shall  be  sub- 
ject to  be  sued  in  all  courts  for  like  cases  as  natural  persons" 
(Art.  8,  §  3).  This  language  certainly  implies,  if  it  does  not  re- 
quire, that  one  measure  of  justice  shall  be  dealt  out  to  corpora- 
tions and  natural  persons. 

IY.  Suppose,  then,  this  were  the  case  of  a  private  person,  or 
a  private  corporation — an  insurance  company,  for  instance — de- 
fending an  action,  would  the  reasons  put  forth  here  enable  the 
defendant  to  set  aside  the  judgment  and  try  his  case  anew?  It 
is  most  confidently  contended  that  such  an  idea  would  not  be 
seriously  entertained. 

Take,  for  instance,  the  Manhattan  Bank.  Could  it  come  into 
court  and  say,  Here  is  a  judgment  against  us ;  we  knew  it  long 
ago,  but  we  believe  there  was  some  collusion  or  fraud,  and  we 
now  ask  that  it  be  opened,  and  that  we  be  let  in  to  defend  ? 

V.  The  plaintiff  has  proceeded  regularly  in  his  suit ;  he  has 
made  a  bona-fide  claim;   he  has  litigated  it  bona  fide,  and  ob- 
tained a  judgment ;  there  is  not  the  slightest  pretence  of  any 
fraudulent  conduct  in  the  conduct  of  the  action ;  the  plaintiff 
has  deceived  nobody;  he  has  taken  no  undue  advantage.    He 
is  entitled  to  this  judgment.     He  has  acquired  rights  under  the 
law  of  which  he  cannot  be  deprived  without  subverting  princi- 
ples of  great  importance  to  society.    Interest  reipublicce  sit  finis 
litium. 

VI.  The  defendants'  counsel  have  not  colluded  with  the  plain- 
tiff, or  any  one  on  his  behalf,  to  suffer  judgment.     Ou  the  con- 
trary, the  statement  of  the  referee  shows  a  persistent  and  almost 
vexatious  course  of  objection  and  resistance  on  his  part,  from 
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beginning  to  end.  The  defendants'  counsel  were  always  in  at- 
tendance, and  sometimes,  two  or  three  of  them. 

YIL  There  being,  therefore,  no  collusion  and  no  fraud,  on 
what  ground  can  the  defendants  claim  to  have  the  judgment  set 
aside  ?  Every  step  has  been  regular ;  and  the  remedy  of  the 
defendants,  if  they  have  any,  is  by  appeal. 

YIII.  If  the  order  of  reference  was  not  properly  granted,  it 
should  have  been  appealed  from.  It  was  made  by  a  judge  of 
this  court  on  argument,  and  cannot  be  attacked  in  this  collateral 
way.  Indeed,  an  appeal  from  the  judgment  would  bring  up  the 
power  to  make  that  order. 

IX.  But  the  order  of  reference  was  properly  made.     It  was 
moved  for  on  the  pleadings  and  an  affidavit.    It  is  of  no  import- 
ance whether  the  affidavit  showed  that  the  case  was  referable ; 
or,  indeed,  whether  there  was  any  affidavit  at  all.    It  was  enough 
if  it  appeared  to  the  judge,  upon  the  pleadings,  or  even  upon  the 
oral  statements  of  the  counsel,  that  the  examination  of  a  long 
account  would  be  involved.     That  was  a  jurisdictional  fact, 
which  the  judge  was  to  pass  upon,  and  upon  which  his  determi- 
nation was  conclusive.     The  fact  need  not  have  been  recited  in 
the  order. 

X.  It  did,  however,  appear  from  the  pleadings,  and  the  result 
showed,  that  the  trial  would  involve  the  examination  of  a  long 
account.    An  account  with  five  items  has  been  held  to  be  a  long 
account.    (10  Wend.,  577.)    The  case  of  Shelden  a.  "Wood,  in  the 
Superior  Court  (1  Code  R.  N.  S.,  118),  holds  that  "  an  issue  which 
involves  a  long  account  may  be  referred,  notwithstanding  the  ac- 
tion is  founded  on  fraud."     And  in  chancery,  such  a  case  would 
have  been  referred  to  a  master.     (  Willard's  Eq.  Juris  ^  309). 

XI.  Upon  the  merits  of  the  trial  before  the  referee,  and  the 
correctness  of  his  conclusions,  it  would  not  be  proper  to  attempt 
a  discussion  here.     His  decision  cannot  be  thus  reviewed.     But 
it  may,  perhaps,  not  be  inappropriate  to  observe,  that  the  find- 
ings of  fact  and  conclusions  of  law  stated  in  his  report,  approve 
themselves  to  the  judgment.     (See  Whitney  a.  Allaire.) 

Now,  sir,  I  should  do  an  injustice  to  myself,  and  to  the  referee 
who  tried  this  case,  not  to  ask  you  to  look  at  his  report,  and  say 
whether  it  does  not  show  a  careful  examination,  and  an  earnest 
desire  to  obtain  the  facts  and  apply  the  law.  And  it  shows,  too, 
I  submit,  correct  conclusions  of  law.  It  clearly  appears  that  my 
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client,  by  a  mistake  of  fact,  caused  by  misrepresentations  made 
by  the  agents  of  the  city,  has  been  led  into  an  expenditure  of 
$165,000.  Has  he  no  remedy?  Shall  it  be  said  that  a  corpo- 
ration is  exempt  from  the  rules  of  law  applicable  to  individuals? 
If  a  bank  had  represented  to  my  client  that  it  owned  property 
in  Wall-street,  of  which  my  client  took  a  lease,  and  it  afterwards 
turned  out  that  the  bank  did  not  own  the  property  thus  leased, 
and  my  client  lost  a  hundred  thousand  dollars  by  the  misrepre- 
sentation, is  it  supposed  that  he  could  have  no  claim  against  the 
bank  ?  I  submit  to  you,  sir,  that  if  the  facts  of  this  case  as 
found  to  be  true,  if  Jacob  Sharp  took  this  lease  on  an  untrue 
allegation  of  the  city's  title,  made  on  a  resolution  of  its  Com- 
mon Council,  and  approved  by  its  mayor,  and  on  this  lease  thus 
taken,  expended  a  large  sum  of  money,  is  it  not  equitable  that 
this  large  and  opulent  corporation  should  repay  him  the  amount 
thus  expended  ?  But  whether  the  judgment  be  well  or  ill  found- 
ed, the  objections  to  it  appear  on  the  record,  and  can  only  be 
investigated  when  this  record  is  brought  before  the  proper  tri- 
bunal upon  a  regular  appeal. 

Mr.  Noyes,  in  reply. — I  concede  that  a  reference  may  be  or- 
dered by  the  court  in  an  equity  case,  but  I  deny  that  the  court 
may  order  a  reference  in  all  sorts  of  cases.  The  case  of  Sheldon 
a.  Wood  was  an  action  for  money  had  and  received,  and  holds 
that,  "  where  an  action  is  brought  to  recover  back  money  alleged 
to  have  been  fraudulently  charged  in  an  account  between  the 
parties,  a  reference  will  be  ordered,  though  the  ground  of  the 
action  is  the  fraud  of  the  defendant."  Now,  before  the  passage 
of  the  Code,  the  plaintiff  could  have  declared  for  money  had 
and  received  in  a  general  form,  and  then,  if  a  bill  had  been 
demanded,  would  have  been  bound  to  furnish  the  details  of  his 
claim.  Now,  in  this  case  of  Sheldon  a.  Wood  (2  Bosw.,  267), 
in  which  I  appeared  as  counsel  for  the  plaintiff,  we  averred  that 
an  excess  of  money  had  been  paid  to  Wood,  as  a  partner  of 
Marvine,  our  assignor,  which  was  not  legally  due  to  him,  and 
our  allegations  of  misrepresentation  and  fraud  were  made  for 
the  purpose  of  avoiding  what  would  otherwise  have  been  the 
effect  of  a  written  contract,  and  of  the  settlement  made  between 
the  parties  upon  the  basis  of  that  contract.  And  Judge  Mitch- 
ell's opinion  was,  that  any  action  upon  a  contract  may  be  re- 
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ferred  which  directly  involves  the  examination  of  an  account 
between  the  parties.  I  admit  this  proposition,  but  I  deny  it 
when  the  examination  is  incidental  merely.  But  in  the  present 
case  it  is  not  even  incidental,  upon  the  rule  of  damages  as  laid 
down  in  Whitney  a.  Allaire ;  for  the  simple  question  is,  how 
much  did  Sharp  pay  for  the  lease  from  Murray  ? 

It  is  said  that  this  application  is  made  too  late.  This  statute 
was  passed  for  the  purpose  of  extending  the  time  to  apply  in 
certain  cases,  and  is  the  law  of  the  land.  If  your  honor  will 
permit  any  such  narrow  construction  as  that  now  claimed,  it  is  a 
virtual  nullifying  of  the  statute. 

CLEKKE,  J. — By  section  5  of  an  act  entitled  "  An  act  to  en  a- 
ble  the  supervisors  of  the  city  and  county  of  Xew  York  to  raise 
money  by  tax"  (Laws  of  1859,  1127),  the  comptroller  of  the 
city,  when  he  has  reason  to  believe  that  any  judgments  of 
record  against  the  mayor,  &c.,  or  which  may  thereafter  be  re- 
covered against  them,  have  been  obtained  by  collusion,  or 
founded  in  fraud,  not  only  is  authorized,  but  required,  to  take  all 
proper  and  necessary  means  to  open  and  reverse  the  same,  and 
to  use  the  name  of  the  Mayor,  Alderman,  and  Commonalty,  and 
to  employ  counsel  for  that  purpose. 

The  first  question  which  arose  in  my  mind  when  this  motion 
was  commenced  before  me  was,  whether  a  judgment  could  be 
opened  on  an  application  made  by  the  comptroller,  pursuant  to 
this  statute,  when  no  collusion  or  fraud  has  been  directly  and 
affirmatively  shown,  but,  nevertheless,  palpable  error  in  the  pro- 
ceedings, and  palpable  inadvertence  and  misconception  of  duty 
on  the  part  of  the  defendants'  counsel. 

The  comptroller  swears,  that  the  action  is  unfounded  and 
fraudulent,  and  this  belief,  whether  afterwards  substantiated  by 
direct  proof  or  not,  is  a  sufficient  justification  to  him  for  insti- 
tuting the  proceeding.  For  this,  he  is  responsible  to  no  one  ;  if 
he,  sincerely  entertaining  the  belief,  brings  the  case  before  the 
court,  and,  on  the  motion,  circumstances  are  disclosed,  not 
amounting  to  collusion  or  fraud,  except  such  fraud  as  may  be 
inferred  from  the  manner  in  which  the  reference  was  obtained— 
not  amounting  even  to  intentional  breacli  of  duty  in  any  re- 
spect on  the  part  of  defendants'  counsel,  but  to  gross  error  and 
mistake,  by  which  a  judgment  for  a  large  amount  has  been  ren- 
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dered  against  the  defendants,  and  the  time  for  remedying  the 
error  by  appeal  has  been  allowed  to  elapse,  is  it  not  the  duty  of 
the  court,  now  that  the  case  has  been  properly  and  legally 
brought  before  it,  to  give  the  defendants  an  opportunity  of  be- 
ing again  heard  and  effectively  defended  ?  Undoubtedly,  judg- 
ments, as  I  said  on  a  former  occasion,  not  dissimilar  to  this, 
should  not  hastily,  or  for  slight  causes,  be  set  aside ;  but  where 
the  mistake  is  manifest,  and  where,  through  the  inadvertence  of 
counsel,  or  any  other  cause,  which  the  defendant  himself  does 
not  directly  sanction,  the  administration  of  justice  can  never  be 
hindered  or  embarrassed  by  opening  the  judgment,  and  giving 
the  defendant  an  opportunity  of  being  heard  before  the  suitable 
tribunal.  There  are  many  reasons  which  satisfy  me  that  the 
judgment  in  this  action  should  be  opened ;  at  this  time  and  place 
it  is  not  necessary  that  I  should  enumerate,  or  even  indicate,  all 
of  them.  It  is  sufficient  to  mention  one. 

This  is  an  action  for  representations  by  the  defendants'  agents, 
in  relation  to  the  extent  of  a  right,  which  afterwards  proved  to 
be  false,  to  the  great  alleged  damage  of  the  plaintiff. 

A  motion  was  made  by  the  plaintiff's  counsel  for  a  reference, 
upon  an  affidavit  stating  that  the  trial  of  the  action  would  oc- 
cupy a  long  time,  and  that  a  number  of  separate  and  distinct 
facts  would  have  to  be  proved  by  a  large  number  of  witnesses. 
The  notice  contained  the  name  of  the  person  whom  the  plaintiff 
wished  to  be  appointed  referee,  requiring  that  the  whole  of  the 
issues  in  the  cause  should  be  heard  and  determined  by  him. 
This  motion,  it  appeared  from  the  order,  was  opposed  by  the 
counsel  of  the  corporation  ;  whether  he  actually  attended  to 
contest  it,  so  that  the  judge  was  made  aware  of  an  earnest  and 
real  opposition,  I  am  not  informed  ;  but  it  is  quite  certain,  that 
he  did  not  consent  in  writing,  so  that  the  order,  to  all  intents 
and  purposes,  was  a  compulsory  reference.  Now,  although  by 
section  270  of  the  Code,  all  or  any  issues  in  an  action,  whether 
of  fact  or  law,  or  both,  may  be  referred  upon  the  written  con- 
sent of  the  parties,  section  271  provides  that  no  reference  can 
be  compulsorily  ordered — that  is,  without  the  consent  of  both 
parties — except  the  trial  shall  require  the  examination  of  a  long 
account;  in  which  case  the  referee  maybe  directed  to  hear 
and  decide  the  whole  issue,  and  except  where  the  taking  of  an 
account  shall  be  necessary  for  the  information  of  the  court  be- 
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fore  judgment,  or  for  carrying  the  judgment  into  effect.  The 
order  of  reference  in  this  action  could  have  been  granted  only 
under  the  first  subdivision  of  the  latter  section  (271) — that  is,  on 
the  ground  that  the  trial  required  the  examination  of  a  long 
account. 

But  no  such  pretence  is  set  forth  in  the  affidavit  on  which  the 
application  is  founded ;  it  only  states,  that  a  number  of  separate 
and  distinct  facts  will  have  to  be  proved  by  a  large  number  of 
different  witnesses.  Nor  does  it  appear  from  the  pleadings,  that 
the  examination  of  a  long  account,  in  the  legitimate  sense  of  an 
account,  could  be  invoked.  The  plaintiff,  indeed,  states  by  way 
of  aggravation  of  damages,  that  he  was  obliged  to  expend  large 
sums  of  money,  and  to  contract  to  pay  large  sums  of  money ; 
but  this  could  not  constitute  an  account  against  the  defendants, 
so  as  to  bring  it  within  the  policy  of  the  law,  which  compels,  in 
actions  growing  out  of  certain  dealings  based  upon  an  express 
or  implied  contract  between  the  parties  to  an  action,  or  their 
representatives,  a  departure  from  the  ordinary  method  of  trial  in 
common-law  actions.  !STo  account  of  this  description  can  be 
necessary  in  an  action  of  tort,  or  sounding  in  tort ;  indeed,  if  this 
were  permitted,  that  provision  of  the  constitution,  declaring  "  the 
trial  by  jury,  in  all  cases  in  which  it  has  been  heretofore  used, 
shall  be  inviolate  forever,"  could  be  always  evaded.  That  is  a 
constitutional  right  which  cannot  be  too  faithfully  preserved  ; 
and  any  legislative  provision  tampering  with  it  should,  at  the 
least,  be  very  strictly  construed.  Compulsory  references  should 
be  rigorously  confined  to  cases  invoking  the  examination  of  a 
l>ona-jide  account  in  an  action  of  contract,  and  should,  also,  be 
literally  and  truly,  a  long  account.  I,  therefore,  think  that  the 
court  which  granted  the  order  of  reference,  most  manifestly  ex- 
ceeded its  power,  and,  as  I  believe  from  some  misapprehension, 
committed  a  grave  error.  It  would  not,  perhaps,  be  proper 
for  rne,  sitting  at  special  term,  to  review  the  action  of  another 
judge  also  at  the  special  term,  even  in  cases  of  this  descrip- 
tion, where  the  order  is  voidable.  But  here  is  a  statute  calling 
upon  the  courts  to  interpose,  as  if  in  any  emergency,  and  re- 
quiring a  certain  officer  different  from  the  head  of  the  law 
department  of  the  corporation,  to  make  the  application  in 
questions  of  vital  importance,  in  which  the  interests  of  nearly 
a  million  of  persons  are  concerned  ;  we  find  undoubted  and 


NEW-YOEK.  437 


Sharp  a.  The  Mayor,  Ac.,  of  New  York. 


flagrant  error,  forcing  the  trial  of  a  difficult  and  complicated 
cause  before  a  tribunal,  in  contravention  of  the  constitution, 
and  no  effort  made  to  rectify  the  wrong  by  appeal.  Shall  I, 
under  such  circumstances,  hesitate  to  afford  to  the  defendants 
such  a  trial  as  they  are  constitutionally  entitled  to  ?  I  am  con- 
fident, if  the  judge  who  granted  the  order  of  reference,  heard 
the  motion  which  I  am  about  to  decide,  and  recalled  the  cir- 
cumstances under  which  it  was  granted,  that  he  would  be  the 
first  to  revoke  his  own  order,  and  set  aside  the  judgment  founded 
upon  it. 

As  I  have  already  intimated,  it  is  unnecessary  to  consider  the 
other  objections  to  the  manner  in  which  this  judgment  was  ob- 
tained. The  order  of  reference  alone  would  be  fatal  to  it. 

The  judgment  must  be  set  aside,  and  the  order  of  reference 
revoked,  with  costs. 
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ACTION. 

It  seems,  that  the  directions  in  the  Revised  Statutes,  that  after  a  recovery 
in  ejectment  mesne  profits  are  to  be  recovered  by  proceeding  by  a  sug- 
gestion therefor,  are  superseded  by  the  Code,  and  that  the  pleadings 
and  proceedings  in  such  cases  are  to  be  governed  by  the  Code ;  but 
that  those  portions  of  the  Revised  Statutes  which  relate  to  the  evi- 
dence, and  the  principles  and  extent  of  the  recovery,  are,  in  substance, 
applicable  to  the  new  action,  and  unaffected  by  the  Code.  But  if  the 
remedy  is  not  by  action  under  the  Code,  yet  where  the  plaintiff  pro- 
ceeded by  action,  and  the  objection  was  not  raised  by  the  defendant 
in  his  pleadings,  it  should  be  deemed  as  waived,  and  the  court  would 
have  power  to  amend  the  proceedings  by  annexing  the  complaint  to 
the  judgment-roll  in  the  ejectment,  and  making  it  to  assume  the  form 
of  a  suggestion.  1859,  Holmes  a.  Davis,  19  jfr.  Y.  (5  E,  P.  Smith], 
488. 

APPEAL,  9. 

ACKNOWLEDGMENT  OF  DEEDS. 

1.  In  a  foreclosure  action,  one  of  the  defences  was  that  the  mortgage  was 
not  executed  by  the  defendants.  The  commissioner's  certificate  to  the 
acknowledgment,  certified  that  he  knew  the  parties  executing  the  mort- 
gage. Upon  the  trial,  the  commissioner  testified  that  he  wrote  and 
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signed  the  certificate,  and  was  certain  that  the  parties  acknowledged 
the  mortgage  before  him ;  that  he  did  not  know  either  of  the  persons 
making  the  acknowledgment,  and  that  the  reason  why  he  said  the 
defendants  acknowledged  it,  was  because  he  never  signed  as  commis- 
sioner unless  the  person  signing  it  acknowledged  it  before  him.  On  a 
further  examination,  he  stated  that  he  had  seen  the  defendants  since 
his  former  examination  and  was  confident  that  they  were  the  parties 
who  had  acknowledged  the  mortgage  before  him.  The  referee  found 
that  the  mortgage  was  executed  by  the  defendants. 

Held  (on  appeal  from  the  judgment),  1.  That  the  certificate  was  a 
nullity,  both  as  to  the  record  and  as  proof  of  execution,  and,  in  the  con- 
sideration of  the  case,  the  court  must  lay  it  out  of  view  as  neither  en- 
titling the  mortgage  to  be  recorded,  nor  as  affording  any  proof  of  its 
execution. 

2.  That  since  the  mortgage,  as  between  the  parties,  would  be  valid 
on  proof  that  it  was  executed  and  delivered  by  defendants,  though 
without  relying  upon  a  certificate,  the  referee's  finding  was  conclusive. 
Gen.  T.,  1858,  Watson  a.  Campbell,  28  Barb.,  421. 

2.  The  certificate  of  proof  by  a  witness,  simply  stated  that  the  witness 
declared  that  he  saw  the  grantor  execute  the  deed,  but  there  was  not 
at  the  time  any  statute  providing  what  should  be  stated  in  the  cer- 
tificate. 

Held,  that  it  might  be  reasonably  inferred  that  the  declaration  of 
the  witness  was  made  under  the  solemnity  of  an  oath,  and  if  so,  the 
proof  was  sufficient.  1859,  Hunt  a.  Johnson,  19  N.  Y.  (5  E.  P. 
Smith),  279. 

3.  By  an  act  passed  December  12,  17 5 3,  relative  to  mortgages  of  real 
estate,  members  of  His  Majesty's  Council  are  named,  with  others,  as 
acknowledging  officers,  and  the  act  of  1771   refers  to  the  previously 
existing  custom  of  acknowledging  and  proving  the  execution  of  deeds 
before  such  members,  and  sustains  it. 

Held,  that  it  was  to  be  presumed  that  they  had  the  requisite  au- 
thority to  take  such  acknowledgments  and  proof.  Ib. 

4.  Previous  to  the  act  of  February  17,  1797,  it  was  unnecessary  that  the 
certificate  of  proof  of  a  deed  should  state  that  the  officer  knew  the 
witness  or  that  the  witness  knew  the  grantor.     In  the  sense  of  any 
statutory  requirement,  the  practice  of  eminent  jurists  in  certifying  the 
proof  of  deeds,  without  stating  these  facts  is  conclusive  as  to  the  valid- 
ity of  such  certificates  under  the  then  existing  law.     Ib. 

5.  A  certificate  of  acknowledgment,  in  October,  1813,  stating  that  the 
acknowledging  parties  were  known  to  the  officer  as  the  persons  de- 
scribed in  the  deed,  but  not  stating  that  they  were  known  to  him  as 
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the  persons  who  executed  the  deed,  is  sufficient.     1859,  Hunt  a.  John- 
son, 19  Jf.  1".  (5  E.  P.  Smith),  279. 

AFFIDAVIT. 

1.  Where  an  affidavit  which  should  be  made  by  the  party,  was  made 
by  counsel  on  account  of  the  party's  absence,  but  omitted  to  allege 
that  fact,  it  was  held  that  the  absence'  being  stated  on  the  motion,  and 
not  being  denied  by  the  adverse  party,  the  defect  should  be  disre- 
garded.    JV.  Y.  Common  Pleas,  Sp,  T.,  1859,  Deshay  a.  Persse,  Ante, 
289,  note. 

2.  The  fact  that  an  affidavit  made,  as  the  foundation  of  an  order  for  the 
examination  of  a  witness  in  an  action  in  the  N.  Y.  Superior  Court, 
was  entitled  as  in  the  Supreme  Court,  does  not  make  the  order  and 
the  deposition  taken  under  it  nullities,  if  the   affidavit  correctly  de- 
scribes the  court  in  which  the  action  was  pending,  and  in  which  it  was 
designed  to  be  read,  and  if  it  is  sufficient  in  other  respects.     This  part 
of  the  title,  and  similar  matter  in  the  title  of  the  deposition,  may  be 
rejected  as  surplusage,  being  unnecessary  and  immaterial.     Gen*  T., 
1857,  Sheldon  a.  Wood,  2  JBosw.,  268. 

ATTACHMENT,  1. 

AFFIRMATIVE  RELIEF. 

In  an  action  against  the  husband  for  divorce  on  the  ground  of  cruel  and 
inhuman  treatment,  the  charge  was  not  substantiated,  but,  on  the  con- 
trary, the  defendant  alleged  and  proved  that,  instead  of  his  having  been 
guilty,  the  plaintiff  had  been  guilty  of  such  conduct  as  rendered  it 
unsafe  and  improper  for  him  to  cohabit  with  her. 

Held,  that  a  divorce,  a  mensa  et  thoro,  to  which  the  evidence  showed 
the  defendant  to  be  entitled,  could  be  granted  in  the  present  action 
under  the  provision  of  section  274  of  the  Code,  allowing  the  defendant 
affirmative  relief.  McNamara  a.  McNamara,  Ante,  18. 

ALIMONY. 

1.  When  a  woman  is  divorced  from  her  husband,  by  reason  of  his  adul- 
tery, her  right  to  such  suitable  allowance  as  may  be  just,  having  regard 
to  the  circumstances  of  the  parties  respectively,  as  they  exist  at  the 
time  the  decree  is  pronounced,  is  perfect  and  absolute.    Forrest  a.  For- 
rest, Ante,  289. 

2.  It  is  no  part  of  the  province  of  the  court  that  fixes  the  amount  to 
watch  over  her  subsequent  conduct  in  life,  or  to  take  proof  of  it,  as  a 
ground  of  affecting  the  right  to  an  allowance,  or  its  amount.     Ib. 
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3.  The  wife's  subsequent  misconduct  no  more  impairs  her  right  to  it  than 
such  subsequent  misconduct  would  impair  her  right  to  dower,  or  to  a 
distributive  share  of  her  husband's  personal  estate,  if  he  had  died  intes- 
tate, and  no  divorce  had  been  pronounced.     Ib. 

4.  Whatever  may  be  the  power  of  the  court,  under  particular  statutes,  or 
in  the  absence  of  any  statute  affecting  the  question,  to  enlarge  or  dimin- 
ish the  amount,  subsequently,  by  reason  of  an  improvement  or  loss  of 
the  faculties  (the  property)  of  either  or  of  both  of  them,  the  allowance 
is  to  be  fixed  in  view  of  all  the  circumstances  proper  to  be  considered, 
as  they  exist  at  the  time  the  decree  is  pronounced.     How  she  spends 
it  does  not  concern  the  former  husband  or  the  court.     Ib. 

5.  Her  subsequent  ill-conduct  cannot  be  punished  by  a  forfeiture  of  part 
of  an  allowance,  just  in  itself,  when  fixed  and  adjudged  to  her  by  reason 
of  her  husband's  violation  of  his  legal  duties  to  her.     Ib. 

C.  Of  the  principles  on  which  the  amount  of  alimony  should  be  deter- 
mined.   Ib. 

AMENDMENT. 

1.  Amendments  are  in  all  cases  matter  of  favor,  and  not  of  strict  right. 
[Grah.  Pr.,  669,  2d  ed.]     Gen.  T.,  1858,  Hatfield  a.  Secor,  1  Hilt.,  535. 

2.  The  case  of  Dauchy  a.  Tyler  (15  How.  Pr.  R.,  399),  approved  as  an 
authority  as  to  permitting  amendments  of  the  pleadings,  to  conform 
them  to  the  facts  proved.     Supreme  Ct.,  Sp.  T.,  1859,  Baker  a.  Seeley, 
17  How.  Pr.  R.,  297. 

3.  In  an  action  for  false  imprisonment,  the  plaintiff  having  rested  his  case 
and  failed  to  sustain  his  action  in  its  original  form,  it  is  improper  to 
allow  an  amendment  of  the  complaint  by  adding  a  count  for  malicious 
prosecution.     If".    Y.   Common  Pleas,   Gen.   T.,  1856,   Waldheim  c. 
Sickel,  1  Hilt.,  45.    (Compare  Doughty  a.  Crozier,  Ante,  411.) 

4.  In  an  action  for  libel,  the  complaint  stated  thirteen  causes  of  action, 
to  the  sixth  of  which  the  defendant  demurred,  and  to  the  others  he 
answered.     The  plaintiff  having  recovered  a  verdict  on  the  trial  of  the 
issues  of  fact,  entered  judgment.     His  judgment-roll  contained  the 
whole  complaint,  and  the  demurrer  to  the  sixth  cause  of  action,  but 
this  issue  of  law  had  never  been  brought  to  trial.     The   defendant 
appealed  from  the  judgment,  and  the  plaintiff's  points  submitted  on  the 
argument  of  the  appeal,  stated  that  the  sixth  cause  of  action  was  aban- 
doned on  the  trial.     The  plaintiff  now  moved  that  the  judgment-roll 
be  amended  by  inserting,  nunc  pro  tune,  an  order  that  he  take  nothing 
by  the  sixth  cause  of  action. 

Held,  1.  That  the  court  should  from  the  facts  deem  the  sixth  cause 
of  action  to  have  been  abandoned. 
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AMENDMENT. 


2.  That  it  was  competent  for  the  court  to  allow  such  an  amendment 
upon  terms. 

3.  That  the  condition  imposed  should  be,  that  the  plaintiff  consent  to 
allow  an  amendment  which  the  defendant  asked  to  have  made  in  the 
case  settled  on  the  appeal,  by  the  insertion  of  matters  which  occurred 
at  the  trial,  and  which  were  of  sufficient  importance  to  entitle  him  to 
be  heard  on  them  on  appeal.     Fry  a.  Bennet,  Ante,  46. 

5.  On  affirming  upon  appeal,  an  order  granting  an  injunction  to  restrain 
an  infringement  of  trade-marks,  leave  was  given  to  the  plaintiff  to  have 
the  form  of  the  order  modified,  so  as  better  to  protect  his  rights.     N. 
Y.  Superior  Ct.,  Gen.  T.,  1857,  Williams  a.  Johnson,  2  Bosw.,  1. 

6.  The  summons  in  an  action  was  signed  by  the  firm  name  of  two  attor- 
neys, who  were  in  partnership ;   the  complaint  was  served  with  the 
summons,  but  was  signed  with  the  individual  name  of  one  of  the  attor- 
neys only,  and  all  subsequent  notices  and  papers  were  signed  in  the 
last-mentioned  manner. 

Held,  that  after  judgment  the  court  still  had  the  power  to  amend  the 
summons  by  substituting  the  individual  name  of  the  attorney  for  that 
of  his  firm.  [14  Johns.,  219;  19  Ib.,  244;  17  Ib.,  86.]  Gen.  T., 
1858,  Sluyter  a.  Smith,  2  Bosw.,  673. 

7.  It  seems,  that  though  a  summons,  on  which  the  attorney's  name  is  not 
subscribed,  but  printed,  should  be  deemed  a  nullity,  yet  the  copy  served 
being  correct,  the  plaintiff  should  be  allowed,  nunc  pro  tune,  to  file  a 
copy  signed.     The  Farmers'  Loan  &  Trust  Co.,  a.  Dickson,  Ante,  61. 

8.  Though  it  is  irregular  to  issue  execution  against  the  person  before  re- 
turn of  execution  against  property,  yet  when  the  latter  has  been  filed, 
and  it  was  by  the  sheriff's  neglect  that  the  return  had  not  been  in- 
dorsed, the  defect  is  amendable,  and  the  second  execution  may  be  up- 
held by  allowing  the  return  to  be  indorsed,  nunc  pro  tune.     Hall  a. 
Ayer,  Ante,  220. 

9.  The  condition  of  an  order  granting  an  appeal,  was  that  the  undertak- 
ings should  be  to  pay  costs  of  appeal,  not  exceeding  $250,  and  "  all 
damages  which  shall  be  awarded  against  the  appellant,  upon  the  ap- 
peal, not  exceeding  $175.     The  undertaking  given  was  double  $250, 
and  more  than  double  the  actual  costs,  but  not  double  the  $175. 

Held,  technically  insufficient,  but  leave  was  given  to  amend.  Su- 
preme Ct.,  Sp.  T.,  1857,  The  People  on  rel.  Boylston  a.  Tarbell,  17 
How.  Pr.  K,  120. 

10.  After  trial  by  the  court,  and  appeal  by  defendant,  on  a  case  and  ex- 
ceptions, to  the  general  term,  judgment  was  affirmed,  on  the  appeal, 
on  the  ground  that  certain  facts  were  established  by  the  evidence, 
though  not  stated  in  the  finding,  and  the  defendant  appealed  to  the 
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ANOTHER    ACTION    PENDING. 


Court  of  Appeals.  In  that  court  the  cause  was  ordered  to  stand  over, 
with  leave  to  the  appellant  to  apply  to  the  court  below  for  a  resettle- 
ment of  the  facts  found,  on  the  ground  that  they  were  not  sufficiently 
stated,  and  the  application  was  accordingly  made,  and  made  at  a  gen- 
eral term. 

Held,  1.  That  the  Supreme  Court,  at  general  terra,  could  not  re- 
settle the  facts  found  below. 

2.  That  they  could  not  send  the  cause  below  for  a  resettlement,  be- 
cause, having  pronounced  judgment  on  the  appeal,  any  alteration  in 
the  facts  found  would  make  it  a  different  case. 

3.  That  they  would  permit  a  statement  of  the  findings  of  the  court 
at  general  term  to  be  settled  and  attached  to  the  record,  on  terms. 
Supreme  Ct.,  Gen.  T.,  1859,  Smith  a.  Grant,  17  How.  Pr.  R.,  381. 

11.  The  method  of  amending  a  judgment  record  by  an  obliteration  or 
erasure,  even  when  it  leaves  the  passage  legible,  is  not  the  proper  mode. 
It  should  be  by  appending  the  order  of  amendment  to  the  roll,  as  well 
as  by  entering  it  in  the  proper  book,  and  by  referring  in  the  margin  of 
the  entry  of  the  judgment  to  an  amendment  as  made  by  an  order  of 
such  a  date.     The  portions  changed  or  omitted,  could  be  designated  by 
brackets,  underscoring,  or  otherwise.     Or  the  judgment  may  be  entered 
anew,  as  amended.     [See  1  Russell's  R.,  476  ;  1  Swans.,  573,  n.]    Gen. 
T.,  1858,  Sluyter  a.  Smith,  2  Eosw.,  673. 

12.  But  amending  by  an  erasure  is  not  ground  for  vacating  the  amended 
judgment.     Ib. 

ANSWER,  4  ;  APPEAL,  3,  6. 

ANOTHER  ACTION  PENDING. 

1.  If  two  actions  between  the  same  parties  and  upon  the  same  subject- 
matter  are  brought  in  two  different  courts,  the  court  which  first  ac- 
quires jurisdiction  of  the  case  should  dispose  of  the  whole.     McCarthy 
a.  Peake,  Ante,  164. 

2.  The  court  which  was  not  the  first  to  acquire  jurisdiction,  should,  on 
motion,  restrain  further  proceedings  in  the  action  before  it.     Ib. 

8.  The  allowance  of  a  provisional  remedy, — e.  g.,  the  granting  of  an  in- 
junction without  notice — is  an  exercise  of  jurisdiction  within  this 
rule.  Ib. 

ANSWER. 

1.  Though  an  answer  which  first  denies  all  the  allegations  in  the  com- 
plaint, and  then  in  subsequent  paragraphs  admits  certain  of  the  aver- 
ments, does  not  leave  it  doubtful  what  allegations  are  put  in  issue,  yet 
in  such  case,  the  general  denial  will  be  struck  out,  on  motion,  unless 
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the  defendant  amends,  by  so  modifying  the  general  denial  that  it  shall 
not  deny  allegations  afterwards  in  the  answer  admitted.  Sp.  T.,  1858, 
Willet  a.  Metropolitan  Ins.  Co.,  2  Bosw.,  678. 

2.  An  answer  which  is  so  framed  that  it  does  not  set  up  a  valid  defence, 
but  which  states  facts  that  may,  by  being  properly  averred,  constitute 
a  defence,  will   not  be   struck  out  as  sham,  irrelevant,   or  frivolous. 
Struver  a.  The  Ocean  Insurance  Company,  Ante,  23. 

3.  The  remedy  in  such  case  is  by  demurrer.     Ib. 

4.  In  an  action  against  one  only,  of  several  persons  jointly  liable,  the 
answer  set  up  the  non-joinder  of  the  others  as  a  defence,  but  omitted 
to  allege  that  they  were  still  living ;  but  proof  that  they  were  still 
living  was  given  on  the  trial  without  objection. 

Held,  that  the  defect  in  the  answer  was  cured.  Such  an  objection 
should  be  disregarded  or  the  answer  amended  to  conform  to  the  proof. 
Gen.  T.,  1858,  Wooster  a.  Chamberlin,  28  Barb.,  602. 

5.  "Where  usury  is  reserved  under  the  form  of  reimbursing  the  lender's 
expenses,  it  must  be  so  stated  in  pleading ;  and  a  statement  that  the 
excess  was  reserved  as  interest,  when  in  the  computation  of  the  parties 
there  was  no  allowance  for  interest,  constitutes  a  variance.     Gen.  T.^ 
1858,  Gasper  a.  Adams,  28  Barb.,  441. 

APPEAL,  22  ;  PLEADING  ;  VARIANCE. 

APPEAL. 

1.  Where  costs  are  allowed  contrary  to  the  statute,  and  the  court  at  spe- 
cial term  denies  a  motion  to  correct  the  adjustment,  an  appeal  lies  to  the 
general  term.     [See  4  Abbott's  Pr.  R.,  98.]     Gen.  T.,  1858,  Sluytera. 
Smith,  2  Bosw.,  673. 

2.  That  an  order  changing  the  place  of  trial  as  a  matter  of  right,  is  ap- 
pealable.    Supreme  Ct.,  Gen.  T.,  1859,  Houck  a.  Lasher,  17  How.  Pr. 
R.,  520. 

3.  In  an  action  brought  against  a  firm  of  the  name  of  I.  K.  <fe  Brothers, 
M.  K.  was,  by  mistake,  named  as  defendant  instead  of  H.  K.    Although 
no  summons  or  complaint  was  ever  served  upon  him,  he  appeared  and 
answered,  denying  that  he  was  a  partner  in  the  firm.     The  plaintiffs 
then  moved  for  leave  to  discontinue  against  him  without  costs,  and  to 
substitute  the  name  of  H.  K.  for  that  of  M.  K.,  wherever  it  occurred  in 
the  summons  and  complaint.     On  appeal  from  the  order  granting  the 
application. 

Held,  1.  That  the  order  rested  in  the  discretion  of  the  court,  and 
was  not  appealable. 
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2.  That  the  circumstances  of  the  case  fully  warranted  the  order  as 
granted.  Waterbury  Leather  Manufact'g  Co.  a.  Krause,  Ante,  175,  note. 

4.  An  order  of  reference  is  not  appealable  when  made  in  a  case  which  the 
court  is  authorized  to  refer,  and  when  it  rests  in  the  discretion  of  the 
court  to  grant  or  withhold  the  reference.     Kennedy  a.  Shilton,  Ante, 
157,  note. 

5.  Motions  made  at  circuit,  not  during  trial,  but  on  matters  independent 
of  the  trial,  involving  mere  questions  of  circuit  practice,  are  disposed  of 
in  an  informal  way,  and  their  determinations  are  not  strictly  reviewable 
orders.     Of  this  class  are  motions  to  put  a  cause  over  the  circuit, — to 
put  off  a  cause  till  a  later  day  in  the  circuit, — motions  as  to  the  order 
of  business, — to  correct  the  calendar, — for  attachments  against  absent 
witnesses,  and  various  others.     The  remedy  of  a  party  in  such  cases,  if 
aggrieved,  is  not  by  appeal  from  the  order  of  the  judge,  but  to  move, 
at  a  non-enumerated  term,  to  set  aside  the  proceedings  for  irregularity, 
or  upon  terms,  and  such  motion  may  be  made  before  another  judge. 
Supreme  Ct.,  Gen.  T.,  1859,  Miller  a.  Porter,  17  How.  Pr.  £.,  526. 

6.  That  a  refusal  to  allow  an  amendment  at  the  trial  cannot  be  reviewed 
on  appeal.     [5  Sandf.,  229 ;  2  Duer,  489,  and  see  6  Barb.,  308.]     Rob- 
bins  a.  Richardson,  2  Bosio.,  248. 

7.  Where  the  allowance  or  refusal  of  a  certiorari  rests  in  the  discretion  of 
the  court, — e.  y.,  when  asked  for  to  review  the  proceedings  of  assessors 
in  apportioning  the  expenses  of  a  municipal  improvement — an  order 
quashing  the  writ  is  not  appealable  to  the  Court  of  Appeals,  even 
though  it  in  terms  quashed  the  writ  on  the  ground  that  the  proceedings 
were  regular.     Since  the  court  have  power  to  quash  it  in  their  discre- 
tion, the  order  does  not  affect  a  substantial  right.     1859,  People  a. 
Still  well,  19  N.  Y.  (5  E.  P.  Smith),  531. 

8.  It  seems,  that  if  instead  of  quashing  the  writ  the  court  had  reversed 
or  affirmed  the  proceedings,  an  appeal  would  lie.     Ib. 

9.  The  parties  to  an  action  in  the  Marine  Court,  submitted  the  contro- 
versy to  arbitration,  agreeing  that  a  judgment  should  be  entered  on 
the  award  in  the  Common  Pleas.     An  award  having  been  made  and 
judgment  entered,  the  defendant  moved  to  set  them  aside  ;  the  motion 
was  denied  and  the  denial  affirmed  by  the  general  term  on  appeal. 

Held,  that  the  order  was  not  appealable  to  the  Court  of  Appeals. 
Such  an  order  is  not  an  order  in  an  action.  It  must  be  reviewed  by 
writ  of  error.  Isaacs  a.  Beth  Hamedrash  Society,  Ib.,  584. 

10.  An  order  of  the  Supreme  Court  in  an  action  vacating  an  entry  o. 
satisfaction  and  restoring  the  judgment,  is  appealable  to  the  Court  of 
Appeals.     An  order,  otherwise  appealable,  is  not  the  less  so  because  it 
affects  only  costs.     McGregor  a.  Comstock,  Ib.,  551. 
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11.  The  Supreme  Court  at  general  term,  on  the  request  of  the  party 
moving  for  a  new  trial,  the  other  party  not  appearing  to  oppose,  took 
the  papers  and  examined  the  questions  involved. 

Held,  that  its  judgment  thereon  was  an  actual  determination  from 
which  an  appeal  lies  to  the  Court  of  Appeals.  Seneca  Nation  a. 
Knight,  /&.,  587. 

12.  In  an  action  brought  to  enforce  certain  alleged  liens  upon  real  estate 
owned  by  the  defendants,  the  judgment  of  the  special  term,  which  was 
affirmed  at  the  general  term,  directed  the  sale  of  the  premises,  and,  as 
to  one  of  the  liens  the  sheriff  who  should  mate  the  sale  was  to  pay  the 
amount  to  the  plaintiff  out  of  the  proceeds.     He  was  also  directed  to 
pay  the  plaintiff  a  further  sum,  after  deducting  thereout  the  amount 
which  should  be  found  due  for  rent,  and  for  use  and  occupation  of  the 
premises,  which  had  for  several  years  been  in  the  possession   of  the 
plaintiff  and  of  a  party  under  whom  he  claimed ;  and  a  reference  was 
ordered  to  a  person  named  to  ascertain  the  amount  of  such  rent,  and  of 
the  use  and  occupation,  with  especial  directions  as  to  charges  and  al- 
lowances to  be  made  upon  the  taking  of  the  account,  and  the  report  was 
directed  to  be  filed.     Before  any  proceedings  had  been  had  on  the  ref- 
erence, the  defendants  appealed  to  the  Court  of  Appeals. 

Held,  that  the  appeal  must  be  dismissed.  The  judgment  was  not 
final,  so  long  as  a  question,  which  it  was  one  of  the  objects  of  the  suit 
to  determine,  was  undetermined.  [Hollister  Bank  of  Buffalo  a.  Vail, 
15  N.  Y.,  593.]  The  fact  that  the  proceeds  of  sale  might  be  paid 
over  under  the  judgment,  before  the  termination  of  the  reference,  did 
not  give  a  right  of  appeal.  It  is  for  the  court  below  to  regulate  such 
a  matter,  by  suspending  the  payment  until  final  judgment.  1859, 
Tompkins  a.  Hyatt,  19  N.  Y.  (5  E.  P.  Smith),  534. 

13.  Leave  to  appeal  to  the  Court  of  Appeals,  from  a  judgment  of  the 
N.  Y.  Common  Pleas,  in  an  action  commenced  in  an  inferior  court, 
will  only  be  granted  where  the  case  involves  great  interests,  or  settles 
a  principle  of  law   affecting  the  decision   of  numerous  other  cases. 
Jackson  a.  Purchase,  1  Hilt.,  357. 

14.  The  court  will  not,  on  a  question  of  fact,  disturb  the  finding  of  a 
jury,  unless  clearly  against  the  weight  of  evidence.     Hunt  a.  Hoboken 
Land  and  Improvement  Co.,  1  Hilt.,  161. 

15.  The  court  will  not  reverse  the  finding  of  a  referee  upon  a  question  of 
fact,  although  it  differs  from  him  in  the  result  at  which  he  has  arrived, 
if  there  is  conflicting  evidence  upon  the  point.     Gen.  T.,  1856,  Thomp- 
son a.  Wood,  1  Hilt.,  93. 

16.  Where  the  evidence  is  conflicting,  it  presents  a  fair  question  for  the 
decision  of  the  referee  ;  and  it  is  a  most  salutary  rule,  that  his  decision 
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upon  a  question  of  fact,  especially  of  fraud,  where  there  is  evidence  on 
both  sides,  and  the  point  is  not  entirely  free  from  doubt,  cannot  be  dis- 
turbed. [Murphy  a.  Brace,  23  Barb.,  561,  and  see  Davis  a.  Allen,  3 
Comst.,  168.]  Gen.  T.,  1858,  Roberts  a.  Carter,  28  Barb.,  461. 

17.  The  court  will  not,  on  appeal  from  a  judgment  entered  on  the  report 
of  a  referee,  interfere  with  his  finding  on  a  question  of  fact  depending 
on  conflicting  testimony,  although  there  is  some  discrepancy  between 
his  finding  and  the  evidence,  unless  the  report  is  so  definite  as  to  de- 
tails as  to  show  that  he  must  have  erred.     Before  the  court  will  con- 
vict him  of  error,  the  party  must  obtain  a  detailed  report,  which  will 
show  the  precise  grounds  on  which  he  proceeded.     Supreme  Ct^  III. 
Dist.,  Gen.  T.,  1858,  Bishop  a.  Main,  17  How.  Pr.  R.,  162. 

18.  When  the  Court  of  Appeals,  on  reversing  a  judgment  for  insufficiency 
of  evidence,  order  a  new  trial,  they  will  determine  questions  of  law 
which  arose  on  the  trial.     Shepherd  a.  People,  19  N.  Y.  (5  E.  P. 
Smith),  537. 

19.  The  objection  that  the  complaint  does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action,  may  be  taken  upon  an  appeal  to  the  gen- 
eral term,  even  when  it  appears  that  it  was  not  taken  upon  the  trial. 
Gen.  T.,  1857,  Cole  a.  Blunt,  2  Bosw.,  124. 

20.  The  rule  that  the  court  will  not  consider  an  objection  presented  on 
appeal,  which,  if  taken  at  the  trial,  might  have  been  obviated  by  the 
respondent,  illustrated  and  applied.     Hunt  a.  Hoboken  Land  and  Im- 
provement Co.,  1  Hilt.,  161. 

Jl.  In  an  action  by  several  plaintiffs,  as  partners,  for  goods  sold,  the  de- 
fendant cannot  avail  himself  on  appeal,  of  the  objection  that  they 
omitted  to  prove  their  partnership,  if  he  allowed  the  omission  to  pass 
without  objection  on  the  trial.  N.  Y.  Common  Pleas,  Gen.  T.,  1856, 
Whitlock  a.  Bueno,  1  Hilt.,  72. 

22.  The  answer  set  up  usury  ;   and  on  appeal  from  judgment  for  the 
plaintiff,  the  defendant  raised  the  objection  that  the  evidence  showed 
that  the  transaction,  on  which  the  plaintiff  sought  to  recover,  was  in 
violation  of  the  statutes  concerning  banking. 

Held,  that  as  the  defence  was  not  pleaded,  it  could  not  avail  on  the 
appeal.  It  could  not  be  presumed  that  the  defendant  had  waiyed  any 
objection  in  reference  to  the  defence,  for  the  evidence  which  the  de- 
fendant relied  on  as  supporting  it  was  such  that  it  was  properly  ad- 
missible on  the  question  of  usury.  1859,  Codd  a.  Rathbone,  19  N.  Y. 
(5  E.  P.  Smith),  39. 

23.  Formal  and    preliminary  objections,  not  involving  the  merits  of  a 
motion,  will  not  be  considered  upon  appeal,  unless  it  affirmatively  ap- 
pears that  they  were  taken   and   overruled,   when  the   motion   was 
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brought  on  for  a  hearing.  So  held,  in  disregarding  the  objection  that 
the  affidavit  on  which  the  motion  to  exonerate  bail  was  made  and 
granted,  did  not  state  what  the  bail  bond  was,  nor  who  were  bail. 
Gen.  T.,  1858,  Merritt  a.  Thompson,  1  Hilt.,  550. 

24.  A  defendant  cannot  object,  on  appeal,  that  the  incorporation  of  a 
company  was  not  proved,  where  it  does  not  appear  that  the  objection 
was  taken  at  the  trial ;  and  it  affirmatively  appears  that  it  was  assumed 
at  the  trial  that  the  company  was  a  corporation  ;  the  defendant  at  no 
time  intimating  that  it  was  not  such.     Gen.  T.,  1858,  Kennedy  a.  Cot- 
ton, 28  Barb.,  59. 

25.  The  objection  that  portions  of  a  deposition  are  hearsay   evidence, 
cannot  be  raised  on  appeal,  if  not  taken  at  the  trial.      Gen.  T.,  1857, 
Sheldon  a.  Wood,  2  Bosw.,  268. 

26.  On  the  trial,  the  party  sufficiently  proved  the  absence  of  a  witness, 
whose  deposition  he  offered  to  read,  and  the  adverse  party  objected, 
generally,  to  the  reading  of  the  deposition,  without  stating  any  ground 
of  objection,  and  the  referees  adjourned  without  deciding  the  question, 
and,  on  the  adjourned  day,  the  deposition  being  produced,  the  general 
objection  was  renewed  and  overruled. 

Held,  that  the  party  objecting  could  not  for  the  first  time,  on  appeal, 
object  that  it  was  not  shown  that  the  witness  was  absent  on  the  day 
when  the  deposition  was  finally  received.  Ib. 

27.  That  the  objection  of  a  defect  of  parties  cannot  be  raised  for  the  first 
time  on  appeal.     Ib.,  267. 

28.  On  appeal  from  judgment  on  the  report  of  a  referee,  where  the 
granting  of  special  equitable  relief  is  necessary  to  sustain  the  judgment, 
e.  g.,  the  reforming  of  a  written  instrument  on  the  ground  of  mistake, — 
the  court  will  not  of  its  own  motion  grant  it.     If  it  is  neither  prayed 
in  the  complaint,  nor  discussed  by  counsel,  the  court  will  not  consider 
the  question,  but  reverse  the  judgment.     Gen.  T.,  1858,  Sheldon  a. 
Smith,  28  Barb.,  593. 

29.  Although  if  a  defendant,  after  a  motion  for  a  nonsuit,  himself  sup- 
plies the  evidence,  the  want  of  which  formed  the  grounds  for  the  mo- 
tion, the  judgment  will  not  be  reversed  on  appeal,  because  the  proper 
evidence  was  not  before  the  court  at  the  moment  the   nonsuit  was 
asked  [Hyland  a.  Sherman,  2  E.  D.  Smith,  284];  yet,  if  the  material 
facts  are  not  all  supplied,  this  rule  does  not  apply.     N.  Y.  Common 
Pleas,  Gen.  T.,  1859,  Lambert  a.  Seely,  17  How.  Pr.  R.,  432. 

30.  The  affidavits  on  which  an  order  of  arrest  was  granted,  stated  the 
grounds  of  arrest  mainly  on  information  and  belief,  and  not  positively  ; 
and  the  defendant,  on  a  motion  to  discharge  the  order,  did  not  deny 
these  allegations,  and  his  motion  was  denied. 

VOL.  IX.— 29 
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Held,  that  on  appeal  from  the  order  denying  defendant's  motion  to 
discharge  the  order  of  arrest,  the  court  would  assume  such  allegations 
as  conceded  to  be  true.  Union  Bank  a.  Mott,  Ante,  106. 

31.  On  appeal  from  taxation  of  costs,  the  respondent  produced  a  new 
affidavit  in  support  of  the  clerk's  decision,  which  was  read  then  for  the 
first  time,  but  without  objection  on  the  part  of  the  appellants. 

Held,  that  the  court  should  determine  the  question  upon  the  papers 
which  were  before  the  clerk  at  the  time  of  the  taxation  ;  but  being  of 
opinion  that  his  taxation  was  erroneous,  they  would  refer  to  the  new 
affidavit  for  the  purpose  of  ascertaining  whether  there  were  any  new 
facts  by  reason  of  which  they  should  properly  order  a  readjustment 
before  the  clerk,  instead  of  correcting  the  error  themselves.  Shultz 
a.  Whitney,  Ante,  71. 

32.  On  appeal  from  a  final  decree  of  a  surrogate,  the  Supreme  Court 
may  receive  newly  discovered  evidence  in   addition  to  the  evidence 
which  was  before  the  surrogate.     Caujolle's  Appeal,  Ante,  393. 

33.  In  an  action  tried  before  a  referee,  evidence  on  the  question  of  dam- 
ages, which,  under  the  proper  rule,  was  incompetent,  was  offered  and 
objected  to,  but  was  taken  down  by  the  referee,  subject  to  the  objec- 
tion, and  he  afterwards  considered  it  in  awarding  damages.     Excep- 
tions were  filed  to  his  decision,  one  of  which  was  that  the  decision  was 
"  contrary  to  the  law  and  evidence  ;"  but  no  exception  was  taken  spe- 
cifically to  the  rule  of  damages  adopted. 

Held,  on  appeal,  that  the  court  would  review  the  decision  of  the 
referee  in  respect  to  the  measure  of  damages  adopted  by  him.  Dean 
a.  Roesler,  1  Hilt.,  420. 

34.  A  cause  which  was  commenced  in  the  Supreme  Court  in  Equity,  is 
not  a  cause  commenced  in  the  late  Court  of  Chancery,  within  §  19  of 
ch.  306  of  the  Laws  of  1858,  authorizing  a  review  of  the  evidence  in 

O 

appeals  in  such  actions.     1859,  Griffith  a.  Merritt,  19  -A7".  F.  (5  E.  P. 
Smith],  529. 

35.  Though  such  action  was  brought  to  establish  the  facts  necessary  to  a  de- 
fence in  an  action  commenced  in  chancery,  if  it  was  not  strictly  a  cross- 
bill, it  is  not  within  the  provisions  of  that  section  of  the  statute.     Ib. 

36.  Where  the  necessary  papers  upon  the  appeal  are  not  submitted  to 
the  court,  the  appeal  will  be  dismissed.     So  held,  where  the  papers 
did  not  show  whether  the  appeal  was  taken  from  a  judgment  upon  a 
demurrer,  or  from  an  order  striking  out  a  demurrer  as  frivolous.     Gen. 
T.,  Sun  Mutual  Insurance  Co.  a.  Dwight,  1  Hilt.,  50. 

37.  Though  perhaps  it  is  not  necessary  to  state,  in  the  notice  of  appeal, 
the  nature  and  extent  of  the  appeal,  or  to  except  to  the  findings  of 
fact,  or  even  specify  the  error  or  omission  complained  of,  it  would  be 
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a  much  better  practice  to  do  so.  Supreme  Ct.,  Gen.  T.,  1859,  Smith 
a.  Grant,  17  How.  Pr.  .#.,381. 

38.  On  appeal,  after  judgment,  from  an  order  rendering  judgment  on  fx 
demurrer  as  frivolous,  the  judgment  will  not  be  reversed  unless  the  gen- 
eral term  deems  the  demurrer  not  merely  not  frivolous,  but  well  taken. 
[Martin  a.  Kanouse,  2  Abbotts'  Pr.  R.,  327  ;  Laverty  a..  Griswold,  12 
N.  Y.  Leg.  Obs.,  316  ;  6  Duer,  688.]     Gen.  T.,  1859,  Witherhead  a. 
Allen,  28  Barb.,  661. 

39.  The  court,  at  general  term,  on  an  appeal  from  a  judgment  rendered 
at  special  term,  or  entered  on  the  report  of  a  referee,  cannot  look  into 
the  question  whether  a  previous  order,  requiring  the  defendant  to  be 
arrested  and  held  to  bail  in  the  action,  was  properly  granted.     Gen.  T., 
1858,  Ross  a.  West,  2  Bosw.,  360. 

40.  The  defendant's  first  motion  to  vacate  an  order  of  arrest  having:  been 

O 

denied,  he  appealed  to  the  general  term ;  and,  pending  the  appeal, 
obtained  leave  to  move  again  on  new  facts,  and  from  an  order  denying 
this  second  motion  he  also  appealed. 

Held,  on  reversing  the  second  order  and  vacating  the  arrest,  that 
the  appeal  from  the  first  order  should  be  dismissed  without  costs. 
Lambert  a.  Snow,  Ante,  91. 

41.  An  appeal  from  an  order  granting  to  the  party  appealing  a  favor, 
does  not  operate  to  enlarge  the  time  within  which  the  favor  is  limited. 
Ferry  a.  The  Bank  of  Central  New  York,  Ante,  100. 

AMENDMENT,  10 ;  BILLS,  NOTES,  AND  CHECKS,  2 ;  COMMON  PLEAS,  3,  4 ; 
COURT  OF  APPEALS  ;  EVIDENCE,  tit.  In  certain  Actions,  7  ',  FORMER 
ADJUDICATION,  7  ;  JUDGMENT,  7  ;  TRIAL,  tit.  New  Trial,  9. 

APPEARANCE. 

1.  In  an  action  against  partners  on  a  joint  liability,  a  defendant,  though 
not  served,  is  entitled  to  appear  and  answer.     Wellington  a.  Claason, 
Ante,  176. 

2.  If  the  answer  served  in  such  case  discloses  the  defence  of  infancy,  the 
plaintiff  should  be  allowed  to  discontinue,  and  the  defendant  should 
have  no  costs  but  those  of  his  motion  to  compel  plaintiff  to  receive  his 
answer.     Ib. 

ARBITRATION. 

1.  The  submission  of  a  controversy  to  arbitration  provided  that  the  decis- 
ion of  "  a  majority"  of  the  arbitrators  should  be  binding,  and  the  bond 
provided  that  the  award  should  be  subscribed  "  by  the  said  arbitrators." 
Held,  that  the  submission  and  bond  must  be  taken  together,  and 
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that  an  award  signed  by  two  of  the  three  arbitrators  was  valid.     Gen. 
T.,  1857,  Isaacs  a.  Beth  Hamedrash  Society,  1  Hilt.,  469. 

2.  The  bond  of  submission  provided  that  the  award  must  be  in  writing, 
and  ready  to  be  delivered  on  or  before  the  1st  of  January,  1848,  and 
the  time  for  the  delivery  of  the  award  was  extended  by  successive 
agreements,  in  writing,  signed  and  sealed  by  the  parties,  the  last  of 
which  was  dated  the  1st  of  June,  1850,  and  by  it,  it  was  agreed  that 
"the  time  for  the  parties  to  close  their  arguments,  on  the  arbitration 
under  the  annexed  bond,  is  hereby  extended  to  the  12th  day  of  June 
instant;  and  the  time  for  the  arbitrators  to  make  and  deliver  their 
award  on  said  bond  is  hereby  extended  to  the  first  Monday  of  July 
next."     At  a  meeting  of  the  arbitrators,  on  the  7th  of  June,  it  was 
agreed  by  the  respective  parties,  that  both  parties  should  close  their 
arguments  on  the  14th  of  June ;  and  the  counsel  for  one  of  the  parties 
summed  up  on  the  said  14th  of  June,  and  the  arbitrators  adjourned 
until  the  19th  of  said  June,  and  then  heard  the  counsel  for  the  other 
party  sum  up,  against  the  objection  of  the  defendant  made  at  the  time. 

Held,  that  the  arbitrators  exceeded  their  powers,  and  that  their 
award  was  void  for  that  cause.  The  agreement  of  the  parties  as  to 
the  time  within  which  the  arguments  were  to  be  closed,  prescribed  a 
limit  to  the  powers  of  the  arbitrators  in  that  respect,  and  by  hearing 
the  argument  on  the  19th  of  June,  they  transcended  their  authority. 
[Walker  a.  Frobisher,  6  Ves.,  70  ;  Van  Cortland  a.  Underbill,  19  Johns., 
411.]  Gen.  T.,  1857,  Cole  a.  Blunt,  2  Bosw^  116. 

3.  The  successful  paity  to  an  arbitration  is  not  entitled  to  costs,  unless 
either  the  agreement  to  submit  to  arbitration  expressly  imposes  costs ; 
or  the  arbitrators,  under  an  implied  authority  from  the  terms  of  the 
agreement,  expressly  award  costs.     [Nichols  a.  Renss.    Ins.   Co.,  22 
Wend.,  125  ;  Matter  of  Vanderveer,  4  Demo,  249.]     Supreme  Ct.,  Sp. 
T^  1858,  Akely  a.  Akely,  17  How.  Pr.  .ft.,  21. 

4.  A  provision  in  the  submission  that  the  award  shall  be  "  pursuant  to 
law,"  does  not  necessarily  imply  an  authority  to  award  costs.     Ib. 

APPEAL,  9  ;  CORPORATION,  2. 

ARREST. 

1.  The  plaintiff  sent  merchandise  to  the  defendant  to  sell  on  commission  ; 
which  the  defendant  sold,  and  received  therefor  $2,228.51,  over  and 
above  his  commissions,  which  he  neglected  to  remit  to  the  plaintiff, 
and  soon  thereafter  made  an  assignment  of  his  property  to  a  trustee 
for  the  benefit  of  his  creditors ;  the  plaintiffs  afterwards  demanded  the 
money  of  the  defendant,  and  he  refused  to  pay  it  over,  having  mixed 
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and  used  the  money  with  other  moneys  received  by  him  in  his  business 
as  a  commission  merchant,  and  having  passed  over  to  his  assignee 
what  money  he  had  when  he  made  his  assignment,  for  the  benefit  of 
his  creditors. 

Held,  that  the  defendant  received  the  funds  in  a  fiduciary  capacity, 
and  was  liable  to  arrest.  [Code,  §  179,  Goodrich  a.  Dunbar,  17  Barb., 
646.]  Supreme  Ct.,  Gen.  T.,  1859,  Schudder  a.  Shiells,  17  How.  Pr. 
R.,  420. 

2.  I.   loaned  to  G.  SlOOO,  taking,  to  secure  the  repayment  thereof,  his 
note  therefor,  and  eleven  receipts,  signed  by  G.'s  wife,  for  eleven  con- 
secutive monthly  payments  of  £15   each,  payable  to  her  by  K,  in 
monthly  installments,  out  of  moneys  constituting  a  part  of  her  separate 
estate.     Before  the  first  of  these  payments  became  due,  G.  forbade  K. 
to  pay  the  amounts  to  I.,  and  thereafter  drew  them  out  as  they  became 
due,  himself, 

Held,  that  in  an  action  by  I.,  to  recover  the  $1000  from  G.,  the 
latter  could  not  be  arrested.  1.  He  had  not  removed  or  disposed  of 
his  property  with  intent  to  defraud  his  creditors.  The  moneys  thus 
drawn  out  by  him  were  not  his  property.  His  creditors  had  no  claim 
thereon,  nor  could  they  be  applied  to  the  payment  of  his  debts.  They 
were  the  separate  property  of  his  wife,  and  the  fact  that  the  defendant 
drew  them  from  the  banker  authorized  to  pay  them  on  her  receipt, 
could  not,  in  any  aspect,  be  regarded  as  a  fraudulent  removal  or  dispo- 
sition of  his  property. 

2.  Nor  did  the  defendant's  withdrawal  of  the  money  intended  as  a 
security  for  the  repayment  of  the  loan,  show  that  the  debt  was  fraudu- 
lently contracted.  The  receipts  given  by  the  wife,  she  had  the  power 
to  countermand.  The  husband  had  no  authority  to  bind  the  wife  by 
his  agreement,  and  the  plaintiff  could  not  allege  that  he  had  been  de- 
frauded by  relying  upon  such  an  agreement.  Gen.  T.,  Isaacs  a.  Gor- 
ham,  1  Hilt.,  479. 

3.  The  firm  in  which  M.  was  a  partner,  received  funds  belonging  to  the 
plaintiff,  from  the  plaintiff's  agent,  having  been  previously  requested 
by  the  plaintiff  to  remit  the  same,  when  received,  to  him.     They  re- 
mitted a  bill  of  exchange  on  a  branch  of  their  house,  payable  at  sixty 
days  after  sight.     The  bill  was  accepted  and  delivered  to  the  plaintiff, 
but  the  defendants  failed  before  maturity,  and  the  bill  was  unpaid. 

Held,  that  M.  was  liable  to  arrest  in  an  action  against  the  firm  to 
recover  the  funds.  Bull  a.  Melliss,  Ante,  58. 

4.  A  partner  is  not  liable  to  arrest  on  the  ground  of  fraud  committed  by 
his  co-pnrtner  in  contracting  the  partnership  debt  on  which  the  action 
is  brought,  in  the  absence  of  proof  that  he  knew  of  such  fraud,  or  that 


454  ABBOTTS'  PKACTICE  DIGEST. 


ASSESSMENTS. 


he  in  some  way  ratified  the  transaction.     Hanover  Company  a.  Sheldon, 
Ante,  240.     And  see  Wetmore  a.  Earle,  Ante,  58,  note. 

5.  Under  section  183  of  the  Code,  providing  that  the  order  of  arrest  as  a 
provisional  remedy  may  be  made  at  any  time  before  judgment — if, 
after  judgment  has  been  recovered,  the  defendant  obtains  and  avails 
himself  of  leave  to  come  in  and  defend,  he  is  liable  to  arrest  upon  an 
order  although  the  judgment  awarded  final  process  against  the  person, 
and  the  condition  of  his  being  let  in,  is  that  the  judgment  should  stand 
as  security.     By  so  doing  he  elects  to  treat  the  action  as  still  unde- 
termined, and  is  estopped  from  availing  himself  of  the  judgment,  as  a 
determination   of  it  "which  would  preclude  the  provisional  remedy. 
Union  Bank  a.  Mott,  Ante,  106.     (Compare  Ford  a.  Whitridge,  Ante, 
416.) 

6.  The  defendant  was  arrested  at  the  commencement  of  the  action,  on 
an  affidavit  showing  that  he  had  received  moneys  of  the  plaintiff  in  a 
fiduciary  capacity,  and  neglected  to  pay  them  over.     The  complaint 
subsequently  served,  united  with  this  cause  of  action  one  upon  contract, 
for  which  the  defendant  was  not  liable  to  arrest. 

Held,  that  he  was  entitled  to  be  discharged  even  after  bail  given. 
Lambert  a.  Snow,  Ante,  91. 

7.  If  in  such  a  case  the  plaintiff  would  resort  to  the  provisional  remedy, 
he  must  bring  separate  actions.     Ib. 

8.  A  cause  of  action  on  which  the  creditor  is  entitled  to  arrest  the 
debtor,  under  the  act  of  1831,  abolishing  imprisonment  for  debt,  is  en- 
forceable by  such  arrest,  as  well  in  the  hands  of  an  assignee,  as  of  the 
original  creditor.      Gen.  T.,  1858,  King  a.  Kirby,  28  Barb.,  49. 

9.  An  order  denying  defendant's  motion  to  vacate  an  order  of  arrest, 
should  not  be  reversed  on  appeal,  merely  because  the  original  affidavit 
on  which  the  arrest  was  obtained,  alleged  the  facts  on  information  and 
belief.     Union  Bank  a.  Mott,  Ante,  106. 

APPEAL,  30,  39,  40. 

ASSESSMENTS. 

1.  The  Supreme  Court  cannot  legally  vacate  or  set  aside  an  assessment 
for  a  public  improvement,  e.  g.,  for  the  expenses  of  grading  and  paving 
a  street  in  the  city  of  Brooklyn, — upon  the  sole  ground  that  the  assess- 
ors have  not  distributed  the  expenses  of  the  improvement  in  due  pro- 
portion upon  the  lands  which  are  chargeable.  The  proportion  to  be 
observed  is  a  matter  resting  in  the  discretion  of  the  assessors.  [Own- 
ers of  Ground  a.  Mayor,  &c.,  of  Albany,  15  Wend.,  374.  See  also 
Albany  and  W.  S.  R.  R.  Co.  a.  Town  of  Canaan,  16  Barb.,  244 ;  Bou- 
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ton  a.  City  of  Brooklyn,  15  Ib.,  395.]     Gen.  T.,  1858,  Lyon  a.  City  of 
Brooklyn,  28  Barb.,  609. 

2.  A  resolution  of  the  Common  Council  of  the  city  of  New  York,  adopted 
by  one  board  in  one  year  and  by  the  other  in  the  succeeding  year,  an 
election  of  one  or  both  boards  having  taken  place  intermediate,  is  in- 
valid [Wetmore  a.  Story,  22  Barb.,  414],  and  an  assessment  made  in  pur- 
suance of  a  resolution  and  ordinance  so  passed  is  irregular,  and  should 
be  vacated  in  proceedings  for  that  purpose  under  the  Laws  of  1858, 
574.  Superior  Ct.,  Sp.  T.,  1859,  Matter  of  Beams,  17  How.  Pr.  JR., 
459. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  An  assignment  for  benefit  of  creditors  transferred  all  of  the  debtor's 
property,  except  a  claim  he  held  against  third  parties,  which  was  then 
in  suit. 

Held,  that  the  exception,  being  iu  no  respect  a  reservation  for  the 
benefit  of  the  assignor,  did  not  affect  the  validity  of  the  assignment. 
The  claim  remained,  as  before,  open  to  his  creditors,  and  the  assign- 
ment did  not  constitute  any  hindrance  respecting  it.  [Pearce  a.  Jack- 
son, 2  R.  I.,  35  ;  Burr,  on  As.,  87,  88,  243.]  1859,  Carpenter  a.  Un- 
derwood, 19  JV.  F.  (5  E.  P.  Smith),  520. 

2.  The  assignment  may  properly  restrict  the  assignee  from  selling  on 
credit.     Ib. 

3.  The  debtor  cannot  vary  the  effect  of  his  assignment  by  making  a  note 
to  a  creditor,  after  the  execution  of  the  assignment,  dating  it  as  of  a 
day  prior  to  the  execution  of  that  instrument,  for  the  purpose  of  hav- 
ing such  note  embraced  in  the  schedule  of  debts  preferred  in  the  as- 
signment, even  though  the  ratification  of  an  absent  partner  is  neces- 
sary to  sustain  the  assignment,  and  such  note  is  made  before  the  rati- 
fication.    Gen.  T.,  1858,  Sheldon  a.  Smith,  28  Barb.,  593. 

4.  No  one  but  the  absent  partner  can  question  the  validity  of  an  assign- 
ment executed,  in  his  absence,  by  his  co-partner.     It  is  not  void  per  se, 
but  only  voidable  at  the  election  of  the  absent  partner.     [Pierpont  «. 
Graham,  4  Wash.  C.  C.  R.,  232.]     Ib. 

5.  If,  upon  his  return,  the  absent  partner  affirms  and  ratifies  an  assign- 
ment executed  during  his  absence  by  his  partner,  in  his  name  and  as 
his  attorney,  such  ratification  will  relate  back  to  the  time  of  the  ori- 
ginal execution  of  the  instrument,  and  render  the  assignment  valid  and 
operative  from  that  time.     [5  Hill,  107  ;  Story  on  As.,  §§  239,  244.] 
Ib. 

6.  In  such  case,  an  alteration  in  the  matters  referred  to  in  the  instru- 
ment, made  after  the  execution  of  the  instrument,  but  before  its  ratifi- 
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cation,  has  no  force.     The  instrument  takes  efiect  as  of  the  time  of  its 
execution.     Ib. 

ASSIGNABILITY  OF  CAUSES  OF  ACTION. 

1.  The  right  of  action  for  money  lost  at  play  is  assignable.     The  assign- 
ability  of  things  in  action  is  now  the  rule ;  non-assign  ability,  the  ex- 
ception.    And  this  exception  is  confined  to  wrongs  done  to  the  per- 
son, the  reputation,  or  the  feelings  of  the  injured  party,  and  to  con- 
tracts of  a  purely  personal  nature,  like  promises  of  marriage.     [People 
a.  Tioga  Common  Pleas,  19  Wend.,  73;    McKee  a.  Judd,  2  Kern., 
622.]     The  right  to  claim  and  sue  for  money  or  property  lost  in  gam- 
ing, is  clearly  not  within  the  principles  on  which  the  exception  rests. 
To  take  money  from  a  person  by  gaming  is,  in  a  just  sense,  a  wrong 
done  to  his  estate.     Such  a  cause  of  action,  according  to  all  the  analo- 
gies of  the  law,  is  capable  of  transmission  and  assignment.     [Turner  a. 
Warren,  2  Stange,  1079  ;  Bones  a.  Booth,  2  Wm.  Black,  1226  ;  Bran- 
don a.  Pate,  2  Hen.  Black,  308;   Brandon  a.  Sands,  2  Ves.,  514.J 
1859,  Meech  a.  Stoner,  19  tf.  Y.  (5  E.  P.  Smith),  29. 

2.  A  cause  of  action,  to  recover  money  paid  under  a  contract,  in  excess 
of  the  amount  due  under  such  contract,  on  the  ground  that  the  over- 
payment was  procured  by  the  defendant  by  false  representations  and 
fraud,  is  assignable.     Gen.  T.,  1857,  Sheldon  a.  Wood,  2  Bosw.,  267. 

3.  The  owner  of  personal  property,  not  in  his  possession,  may  transfer  his 
right  thereto  to  another,  who  may,  on  demanding  possession  of  it,  re- 
cover its  value  in  an  action,  if  tlie  demand  is  not  complied  with.     But 
such  a  demand  is  essential  to  give  a  right  of  action.     [Hall  a.  Robin- 
son, 2  Comst,,  293  ;    Cap  a.  New  Haven  R.  R.  Co.,  1  E.  D.  Smith 
C.  P.  R.,  522.]     Van  Hassell  a.  Borden,  1  Hilt.,  128. 

4.  A  mere  assignment  of  the  chattel,  after  conversion  by  the  defendant, 
does  not  pass  the  cause  of  action  for  the  conversion  so  as  to  enable  the 
assignee  to  sue  thereon.    [Hill  a.  Covell,  1  Comst.,  522.]    The  assignee 
in  such  case  can  maintain  no  action  for  conversion,  except  for  a  con- 
version subsequent  to  the  assignment.     Duell  a.  Cudlipp,  1  Hilt.,  166. 
(To  the  same  effect  is  Sherman  a.  Elder,  1  Ib.,  178.) 

5.  Whether  a  claim  for  a  balance  of  account,  on  a  settlement  of  partner- 
ship affairs,  is  assignable.     Gen.  T.,  1858,  Spring  a.  Baker,  1  Ib.,  526. 

.  ARREST,  8. 

ATTACHMENT. 

1.  An  affidavit  to  obtain  an  order  for  service  of  summons  by  publication, 
showing  that  the  defendant  is  a  resident  of  the  State,  and  that  the  de- 
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ponent  is  informed  that  he  is  absent  from  the  State,  and  that  he  be- 
lieves that  he  is  absent  for  the  purpose  of  defrauding  his  creditors, 
without  showing  grounds  for  that  belief,  is  insufficient ;  and  an  order 
granted  on  such  an  affidavit  is  irregular,  and  it  and  all  subsequent  pro- 
ceedings should  be  set  aside  on  motion.  Warren  a.  Tiffany,  Ante,  66. 

2.  A  sheriff  who,  acting  under  a  warrant  of  attachment  issued  as  a  pro- 
visional remedy  under  the  Code  before  judgment,  has  seized  property 
in  the  possession  of  a  vendee  claiming  title  under  a  bill  of  sale  from 
the  defendant  in  the  attachment,  may  show  in  defence  of  an  action 
against  him  by  such  vendee  to  recover  the  property,  that  the  alleged 
sale  was  fraudulent  as  against  the  attaching  creditors.     Thayer  a. 
Willet,  Ante,  325. 

3.  A  person  claiming  to  be  a  creditor  with  a  warrant  of  attachment  issued 
under  the  Code,  but  without  a  judgment  or  execution,  cannot  impeach 
and  litigate  the  bona  fides  of  a  sale  of  goods  by  his  alleged  debtor  to 
a  third  person,  which  has  been  consummated  by  transfer  and  delivery 
of  the  possession  before  any  lien  under  the  warrant  attached.     Hall  a. 
Stryker,  Ante,  343. 

4.  A  defendant  sued  for  damages  for  a  conversion,  may  successfully  defend 
himself  on  the  ground  that,  after  the  commission  of  the  conversion,  he 
caused  the  goods  converted  to  be  levied  under  an  attachment  issued 
against  the  owner  as  a  provisional  remedy  in  an  action.     So  far  as  the 
liability  of  the  defendant  for  the  conversion  is  concerned,  the  levy  of 
the  attachment  is  equivalent  to  a  return  of  the  goods.    Gen.  T.,  1858, 
Whittaker  a.  Merrill,  28  Barb.,  526. 

5.  Nor  does  it  affect  the  question  that  the  defendant  obtained  possession 
of  the  goods  in  the  first  instance  by  fraud  upon  the  debtor.     Though, 
perhaps,  this  would  be  ground  for  vacating  the  attachment.     Ib. 

ATTORNEY  AND  CLIENT. 

1.  During  the  creditor's  absence  from  the  country,  an  attorney,  without 
the  creditor's  knowledge,  accepted  from  the  debtor  a  confession   of 
judgment,   and  entered  judgment  thereon,   and   afterwards  received 
from  the  creditor's  partner  a  request  to  proceed  and  issue  execution. 

Held,  that  the  acceptance  of  the  judgment  was  sufficient  as  against 
creditors  whose  judgments  were  recovered  subsequent  to  the  time 
when  the  attorney  received  such  request.  Johnston  a.  McAusland,  Ante, 
214. 

2.  The  plaintiff  and  his  attorney  agreed  on  a  sum  to  be  paid  for  the 
services  of  the  latter  in  lieu  of  the  statutory  costs ;  and  the  parties 
subsequently  compromised  the  suit,  the  defendant  agreeing  to  pay 
the  attorney's  costs.     Judgment  was  entered  without  including  costs. 
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Held,  that  the  defendant  was  bound  to  pay  what  the  attorney  was 
entitled  to  under  his  agreement  with  the  plaintiff.  Hall  a.  Ayer,  Ante, 
220. 

3.  The  attorney's  lien  is  not  limited  to  the  amount  of  the  statutory 
costs.     Ib. 

4.  Costs,  as  taxed  or  adjusted  by  the  clerk,  are  not,  under  the  Code,  the 
measure  of  compensation  for  the  services  of  the  attorney,  in  an  action 
between  himself  and  his  client  to  recover  therefor.     In  such  an  ac- 
tion, proof  of  the  value  of  the  service   is  required.     [Code,  §  303  ; 
Easton  a.  Smith,  1  E.  D.  Smith,  318  ;  Stow  a.  Hamlin,  11  How.,  Pr. 
R.,  452 ;  Moore  a.  Westervelt,  3  Sandf.,  762.]     And  it  is  error  to  give 
judgment  for  the  plaintiff  in  such  an  action  on  no  other  proof  of  the 
value  of  the  services,  than  the  production  of  the  judgment-roll  showing 
the  costs  taxed.     Gen.  T.,  1857,  Garr  a.  Mairet,  1  Hilt.,  498. 

5.  Before  the  attorneys  undertook  the  defence  of  the  suit,  they  were  in- 
formed by  the  defendant  that  he  was  insolvent,  and  they  agreed  with 
him  that  the  costs  should  belong  to  them,  as  their  compensation. 
They  prevailed  in  the  action,  and  recovered  a  judgment  for  costs  in 
his  favor,  which  he  assigned  to  them. 

Held,  that  the  judgment  was  not  a  proper  matter  of  set-off  against 
a  judgment  against  the  defendant,  held  by  the  plaintiff  against  whom 
the  judgment  for  costs  was  recovered.  The  attorney's  claim,  in  such 
a  case,  is  not  one  of  lien,  but  of  ownership.  Ely  a.  Cook,  Ante,  366. 

6.  When  the  attorney  has  merely  a  lien  on  the  judgment  for  costs,  his 
claim,  though  it  would  be  protected  on  motion,  cannot  be  recognized 
in  an  action  to  set  off.     Martin  a.  Kanouse,  Ante,  370,  note. 

7.  It  seems,  that  an  attorney's  lien  for  costs  docs  not  extend  to  preclude 
a  set-off  between  cross-judgments.     Hayden  a.  McDermott,  Ante,  14. 

BAIL,  2. 

ATTORNEY-GENERAL. 

It  seems,  that  the  attorney-general  may  maintain  an  action  in  the  name 
of  the  people,  to  restrain  public  executive  or  ministerial  officers  from 
violation  of  duty.  The  People  a.  The  Mayor,  &c.,  of  New  York,  Ante, 
253. 

BAIL. 

1.  An  attorney  is  disqualified  from  becoming  bail  in  a  civil  action.  Sec- 
tion 194  of  the  Code  is  merely  declaratory  of  the  practice  in  respect  to 
bail,  existing  at  the  time  the  Code  was  enacted.  It  prescribes  the 
qualifications  essential  to  sufficient  bail,  but  does  not  affect  the  rule  by 
which  various  classes  of  persons,  although  residents  and  freeholders, 
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and  with  the  requisite  sum,  were  disqualified.  The  rule  and  its  ex- 
ceptions are  as  consistent  with  each  other  since,  as  they  were  prior  to, 
the  Code,  and  §  469  retains  the  pre-existing  practice  which  is  not  in- 
consistent with  the  provisions  of  the  Code.  Sp.  T.,  1859,  Miles  a. 
Clarke,  2  Bosw.,  709. 

2.  Bail  are  entitled  to  be  discharged  upon  the  death  of  their  principal,  and 
they  have  themselves  an  undoubted  right  to  make  the  motion  for  such 
discharge.  Gen.  T.,  1858,  Merritt  a.  Thompson,  1  Hilt.,  550. 

BILLS,  NOTES,  AND  CHECKS. 

1.  In  an  action  upon  negotiable  paper  which  has  been  lost,  the  giving  of 
a  bond  under  the  statute  (2  Rev.  Stats.,  406,  §  76),  with  sufficient  sure- 
ties, conditioned  to  indemnify  the  defendant  against  all  claims  by  any 
other  persons  on  account  thereof,  is  an  essential  pre-requisite  to  any 
recovery  thereon.     Gen.  T.,  1858,  Desmond  a.  Rice,  1  Hilt.,  530. 

2.  Judgment  for  the  plaintiff  in  such  a  case  was  reversed  on  appeal  to  the 
New  York  Common  Pleas,  on  the  ground  that  it  did  not  affirmatively 
appear  by  the  return  that  such  a  bond  was  given,  and  this  although  it 
did  not  appear  that  the  defendants  made  any  objection  to  the  recovery 
on  that  specific  ground,  or  that  they  demanded  the  bond ;  and  although 
the  notice  of  appeal  did  not  specify  the  omission  to  give  it,  as  a  ground 
of  appeal.     Ib. 

3.  A  notice  of  non-payment,  not  stating  the  maker's  name  is  not  suffi- 
cient.   1859,  Home  Ins.  Co.  a.  Green,  19  N.  Y.  (5  E.  P.  Smith),  518. 

4.  It  is  not  sufficient  to  charge  the  indorser  of  negotiable  paper,  that  it 
was  duly  presented  at  maturity,  payment  demanded  and  refused,  and 
that  it  was  thereupon  protested  and  notice  given  him,  if  the  notice,  by 
reason  of  an  error  in  the  date,  appears  to  refer  to  a  presentment  and 
protest  made  before  maturity.     De  La  Hunt  a.  Higgins,  Ante,  422. 

5.  A  note  due  on  the  first  day  of  July,  was  then  duly  protested  for  non- 
payment, but  the  notice  of  protest  served  on  the  following  day  was  mis- 
dated as  of  the  thirtieth  day  of  June. 

Held,  without  reference  to  the  question  whether  he  had  been  misled, 
that  the  indorser  was  not  liable.     Ib. 

6.  In  an  action  against  the  party  primarily  liable  upon  negotiable  paper 
— e.  g.,  against  the  maker  of  a  promissory  note — in  which  no  place  of 
payment  is  expressed,  the  right  of  the  indorsee  to  recover  is  to  be  gov- 
erned by  the  law  of  the  place  where  the  indorsement  to  him  was  made. 
Ballard  a.  Webster,  Ante,  404. 

7.  Negotiable  paper  is  personal  property,  within  the  rule  that  personal 
property  has  no  locality,  but  follows  the  person  of  its  owner.     Ib. 

8.  In  an  action  upon  a  bill  of  exchange,  payable  in  this  State,  but 
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drawn  and  indorsed  in  a  foreign  country,  the  law  of  this  State  con- 
trols the  interpretation  and  validity  of  the  indorsement,  as  between 
the  indorsee  and  the  drawer.  1859,  Everett  a.  Vendryes,  19  AT.  Y. 
(5  E.  P.  Smith),  436. 

CAUSE  of  ACTION,  1. 

BOND. 

The  obligors  were  described  in  the  bond  as  "  The  corporation  of,"  <fco. 
The  testificandum  clause  was,  "In  witness  whereof  the  parties  have," 
&c.  The  defendant,  who  was  president  of  the  corporation,  signed  his 
name  with  the  addition  of  "  President  of  the  Board  of  Trustees." 

Held,  that  though  the  bond  did  not  bind  the  corporation,  the  de- 
fendant was  not  personally  liable.  [Townsend  a.  Corning,  23  Wend., 
435.]  Gen.  T^  1858,  Episcopal  Church  of  St.  Peter  a.  Varian,  28 
Barb^  644. 

CONSTABLE,  2  ;  UNDERTAKING. 

CASE. 
AMENDMENT,  10. 

CAUSE  OF  ACTION. 

1.  A  note  made  at  the  office  of  the  defendant  in  Iowa,  and  payable  at  a 
bank  in  the  city  of  New  York,  does  not  furnish  a  cause  of  action, 
"arising  within  this  State,"  as  against  the  makers.     The  cause  of  ac- 
tion is  the  contract  or  promise,  and  that  was  made  in  Iowa.     Supreme 
Ct.,  VIII.  Dist.,  Sp.  T.,  1858,  Cantwell  o.  Dubuqne  Western  R.  R. 
Co.,  17  How.  Pr.  R.,  16.     (Compare  Ballard  a.  Webster,  Ante,  404.) 

2.  An  action  may  be  maintained  on  a  promise  made  by  the  defendant 
to  a  third  person  for  the  benefit  of  the  plaintiff,  without  any  consider- 
ation  moving  from  the  plaintiff.     All  that  is  required  is,  that  the 
promise  be  made  upon  a  valid  consideration  moving  from  such  third 
person.     [1  Johns.,  140  ;  10  Ib.,  412  ;  8  Ib.,  39  ;  13  Ib.,  496  ;  4  Cow., 
432;  9  Ib.,  639;  5  Wend.,  235;  2  Den.,  45;  4  Ib.,  97;   10  Mass., 
287;  17  Ib.,  575,  400;  2  Mete.,  381,  402,  403;  7  Cush.,  337,  340; 
1  Pars,  on  Contr.,  390  ;  Hurd  a.  Holdship,  2  Watts.,  104;  and  see  7 
Conn.,  347.]     Supreme  Ct.,  Gen.  T.,  Judson  a.  Gray,  17  How.  Pr.  R., 
289.     Affirmed,  Ct.  of  Appeals,  1859,  Ib.,  296. 

3.  This  doctrine  does  not  rest  upon  the  ground  of  any  actual  or  supposed 
relationship  between  the  parties,  as  some  of  the  earlier  cases  would 
seem  to  indicate,  nor  upon  the  reason  that  the  defendant,  by  entering 
into  such  an  agreement,  has  impliedly  made  himself  the  agent  of  the 
plaintiff.     It  rests  upon  the  broader  and  more  satisfactory  basis,  that 
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the  law,  operating  on  the  act  of  the  parties,  creates  the  duty  and  es- 
tablishes the  privity,  and  implies  the  promise  and  obligations  on  which 
the  action  is  founded.  Ib. 

4.  It  is  not  necessary  that  the  money  should  actually  come  into  the  de- 
fendant's hands  to  render  him  liable.     Any  property  which  he  may 
receive  is  a  good  consideration  for  his  agreement  to  pay.     [Elwood  a. 
Monk,  5  Wend.,  235  ;  Baker  a.  Bucklin,  2  Den.,  45  ;  Arnold  a.  Lyman, 
17  Mass.,  400;  Cleveland  a.  Farley,  4  Cow.,  432,  affirmed  in  error, 
9  Cow.,  639.]     Ib. 

5.  It  is  settled  iu  this  State,  that  an  action  will  lie  to  recover  back  money 
paid  upon  a  judgment  which  is  afterwards  reversed.     [6  Cow.,  297  ; 
24  Wend.,  32.]     Garr  a.  Martin,  1  Hilt.,  358. 

6.  A  defendant,  against  whom  judgment  had  been  recovered,  sued  out  a 
writ  of  error,  giving  a  bond  with  sureties  for  costs,  &c.,  if  the  judgment 
should  be  affirmed.    The  judgment  was  affirmed  by  a  State  Court,  and 
one  of  the  sureties  paid  to  the  plaintiff  the  amount  due  on  the  bond. 
Thereafter  the  judgment  was  reversed  by  the  Supreme  Court  of  the 
United  States. 

Held,  that  the  surety,  or  his  assignee,  might  maintain  an  action  di- 
rectly against  the  plaintiff  in  the  original  judgment,  to  recover  back 
the  sum  paid.  [Stevens  a.  Fitch,  11  Mete.,  248.]  Ib. 
1.  No  action  can  be  maintained  for  work  and  labor,  unless  the  work  has 
been  actually  performed.  Where  a  party  has  been  employed  under  a 
contract,  and  wrongfully  discharged,  his  remedy  is  either  by  an  action 
for  damages  for  breach  of  contract,  or  for  the  contract  price.  In  the 
former  case,  one  recovery  would  be  a  bar  to  any  further  action.  In 
the  latter,  it  must  appear  that  he  was  ready  and  willing  to  perform 
any  further  services  that  might  be  required  under  the  contract.  Wise- 
man a.  Panama  R.  R.  Company,  1  Hilt.,  300. 

8.  The  purchasers  in  a  contract  of  sale  of  personal  property,  after  neg- 
lecting for  a  period  to  execute  the  contract,  finally  took  possession  of 
the  property,  and  paid  for  it. 

Held,  that  the  vendors  might  still  maintain  an  action  against  them 
for  damages  sustained  by  them,  by  reason  of  the  neglect  to  remove  the 
goods.  Dibblee  a.  Corbett,  Ante,  200. 

9.  Facts  on  which  a  defendant  was  held  liable  in  an  action  for  falsely 
representing  to  the  seller  that  the  buyer  was  solvent,  and  in  good 
credit.     Bean  a.  Renway,  17  How.  Pr.  R.,  9.      ^r 

10.  Under  the  act  of  1847,  "giving  an  action  to  the  personal  representa- 
tives to  recover  compensation  for  causing  death  by  wrongful  act,  neg- 
lect, or  default,"  an  action  can  be  maintained  by  an  individual  as  admin- 
istrator of  his  deceased  wife,  whose  death  was  caused  by  the  negligence 
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of  the  defendant;  although  the  deceased  left  no  father  or  mother  or 
descendants  surviving  her.  Gen.  T.,  1858,  Dickens  a.  New  York  Cen- 
tral Railroad  Co.,  28  Barb.,  41. 

11.  The  personal  representatives  of  a  deceased  person  may  maintain  such 
an  action,  notwithstanding  there  may  be  left  no  next  of  kin  who  have 
a  legal  claim  upon  the  deceased  for  support.     [Quin  a.  Moore,  15  N. 
Y.  (1  E.  P.  Smith),  434.]     Supreme  Ct.,  Gen.  T.,  1858,  Keller  a.  New 
York  Central  Railroad  Co.,  17  How.  Pr.  R.,  102. 

12.  One  of  several  parties  claiming  liens  upon  a  fund  for  salvage  services, 
may  maintain  an  action  for  an  injunction  and  th'at  the  fund  be  brought 
into  court  to  abide  a  determination  of  the  respective  claims  of  all  par- 
ties, where  it  is  shown  that  the  fund  is  in  danger  on  account  of  the 
irresponsibility  of  the  parties  who  have  possession.     Supreme  Ct.,  Gen. 
T.,  1858,  Lewis  a.  Dodge,  17  How.  Pr.  R.,  229. 

13.  A  proceeding  in  the  courts  of  a  sister  State,  confessedly  illegal — e.  g., 
a  decree  of  divorce — cannot,  in  the  absence  of  any  allegation  of  inju- 
rious consequences  flowing  from  it  to  the  plaintiff,  or  of  any  attempt  to 
enforce  it  in  any  way  in  the  courts  of  this  State,  or  of  any  assertion  of 
rights  under  it  here,  be  made  the  foundation  of  an  action  in  this  State 
simply  to  have  such  proceeding  declared  void.     Sp.  T.,  1858,  Hill  a. 
Hill,  28  Barb.,  23. 

14.  The  grantor  in  a  fraudulent  conveyance  cannot  recover  back  the 
property  transferred,  on  the  ground  that  the  conveyance  was  illegal. 
Supreme  Ct.,  Gen.  T.,  1859,  Crocker  a.  Crocker,  17  How.  Pr.  R.,  504. 

15.  Under  the  provisions  of  2  Revised  Statutes  (448,  §  1),  a  cause  of  ac- 
tion for  deceit — e.  g.,  for  false  representations  of  the  vendor  on  sale  of 
real  property — survives  in  favor  of  and  against  the  personal  representa- 
tives of  the  original  parties.    All  actions  founded  on  tort  survive,  except 
those  mentioned  in  the  second  section.     1859,  Haight  a.  Hayt,  19  N. 
Y.  (5  E.  P.  Smith],  464. 

16.  The  defendant  agreed  to  sell  a  half  share  in  property  at  cost,  and  by 
fraud  obtained  a  settlement  respecting  it,  by  which  he  was  paid  more 
than  that  amount.     In  an  action  by  the  assignee  of  the  party  defrauded 
to  recover  back  the  excess, 

Held,  1.  That  the  cause  of  action  was  not  in  tort,  but  on  contract, 
for  money  had  and  received. 

2.  That  it  was  assignable.  [McKee  a.  Judd,  2  Kern.,  622  ;  Zabriskie 
a.  Smith,  3  Ib.,  322  ;  Raymond  a.  Fitch,  2  Cr.,  Mees.  &  Ros.,  588 :  2 
Rev.  Stats.,  447,  §  17.]  Gen.  T.,  1857,  Sheldon  «.  Wood,  2  Bosw.,  278. 

17.  Where  a  complaint  set  forth  an  agreement  between  the  parties,  by 
which  the  defendant  promised  to  take  and  vend  certain  goods  belong- 
ing to  the  plaintiff,  and  to  account  to  the  plaintiff,  at  certain  stipulated 
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prices,  for  all  that  he  should  sell  of  the  same ;  and  that  he  should  re- 
ceive, for  his  services,  all  sums  which  might  be  realized  upon  the  sale 
of  the  goods  over  and. above  the  stipulated  prices,  and  should  return 
to  the  plaintiff  the  goods  which  he  might  not  be  able  to  sell,  in  good 
order ;  but  there  was  no  allegation  of  a  conversion,  and  the  complaint, 
after  alleging  a  demand  of  the  defendant  that  he  would  return  the 
goods  or  account  for  the  avails,  pursuant  to  the  agreement,  alleged  as  a 
breach,  that  the  defendant  had  neglected  and  refused  to  account,  &c. 

Held,  That  the  action  was  upon  contract,  and  not  for  a  tort ;  and 
that  infancy  constituted  a  good  defence.  Gen.  T.,  1858,  Monger  a. 
Hess,  28  Barb.,  75. 

AMENDMENT,  3;  ASSIGNABILITY  OF  CAUSE  OF  ACTION,  1,  3,  4;  ATTACH- 
MENT, 4  ;  ATTORNEY-GENERAL  ;  CHATTELS  ;  CHATTEL  MORTGAGE,  1 ; 
COMPLAINT;  CONVERSION;  CORPORATION,  8. 

CERTIORARI. 

1.  That  certiorari  is  a  special  proceeding,  under  §  2  of  the  Code.    People 
a.  Stilwell,  19  N.  Y.  (5  E.  P.  Smith),  531. 

2.  When  it  is  sought  to  review  the  proceedings  of  such  boards  as  com- 
missioners of  estimate  and  assessment,  and  the  like,  it  is  not  a  matter 
of  right,  but  to  be  granted  or  withheld  in  the  discretion  of  the  court. 
[2  Hill,  28;   15  Wend.,  206.]     Ib. 

APPEAL,  7,  8. 

CHATTELS. 

A  police-justice,  without  warrant,  entered  the  premises  of  W.,  and,  find- 
ing several  persons  engaged  in  playing  cards,  arrested  them  on  a  charge 
of  gambling,  seized  the  gambling  apparatus,  and  also  several  lewd 
pictures  found  upon  the  premises.  The  articles  thus  taken  were  placed 
in  the  custody  of  the  property-clerk  of  the  Board  of  Metropolitan  Po- 
lice Commissioners ;  and  W.  brought  an  action  against  the  clerk  to 
recover  their  possession. 

Held,  that  they  were  in  custodia  legis,  and  no  action  would  lie  for 
their  recovery.  Gen.  T.,  1859,  Willis  a.  Warren,  1  Hilt.,  590  ;  S.  C. 
less  fully  reported,  17  How.  Pr.  R.,  87. 

CHATTEL  MORTGAGE. 

1.  Although  after  default  in  the  condition  of  a  chattel  mortgage,  the 
mortgagee  has  the  legal  title,  yet,  until  foreclosure  or  sale,  the  mort- 
gagor has  a  right  to  redeem,  and  may  enforce  his  right  by  action 
brought  within  a  reasonable  time.  Pratt  a.  Stiles,  Ante,  150. 
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2.  A  copy  of  a  chattel  mortgage  in  which,  by  the  copyist's  mistake,  the 
sum  secured  is  stated  at  $646,  instead  of  $546,  is  not  a  true  copy, 
within  the  meaning  of  the  statute,  which  avoids  such  mortgages,  unless 
true  copies  are  filed.     1859,  Ely  a.  Carnley,  19  N.  T.  (5  E.  P.  Smith), 
496. 

3.  A  mortgage  payable  on  demand  does  not  become  absolute  until  after 
demand.     Ib. 

4.  It  seems,  that  although  the  mortgage  had  become  absolute,  by  default 
of  the  mortgagor,  yet  if  the  mortgagee  has  not  taken  possession  under 
it,  a  refiling  is  necessary  at  the  end  of  the  year,  to  maintain  its  validity 
as  against  creditors.     Ib. 

COMMISSION. 

DEPOSITION. 

COMMISSION  DE  LUNATICO  INQUIRENDO. 

1.  Where  more  jurors  are  sworn  on  the  execution  of  a  writ  de  lunatico 
inquirendo  than  are  necessary,  and  the  proceeding  is  commenced  be- 
fore all,  it  is  irregular  to  continue  the  proceedings  before  a  part  only. 
Tebout's  Case,  Ante,  211. 

2.  The  person  against  whom  a  commission  de  lunatico  inquirendo  has 
been  executed,  is  entitled  to  a  new  trial  of  the  writ,  if  it  appear  that  the 
finding  against  him  was  induced  by  any  bias  or  previously  formed 
opinion.     Ib. 

COMMON  PLEAS. 

1.  The  New  York  Common  Pleas  has  jurisdiction  of  all  actions  against 
the  corporation  of  the  city  of  New  York,  upon  any  cause  of  action 
whatever,  whether  it  be  of  a  legal  or  equitable  nature.     [5  Seld.  263.] 
So  held  in  an  action  to  restrain  the  enforcement  of  an  ordinance  of  the 
corporation   upon  the  ground  that  it  was  passed  in  violation  of  an 
agreement  entered  into  by  the  corporation  with  parties  affected  by  the 
ordinance,   and  also  that   it  was  illegal   and   unauthorized   by  law. 
Special  T.,  1858,  N.  Y.  &  Harlem  R.  R.  Company  a.  Mayor,  <kc.,  of 
N.  Y.,  1  Hilt.,  585. 

2.  After  filing  of  transcripts  of  judgments  of  the  Marine  Court  and  the 
district  courts  of  the  city  of  New  York,  in  the  office  of  the  county  clerk, 
the  Court  of  Common  Pleas  have  control  over  such  judgments,  such  as 
to  enable  them  to  order  set-off  between  them.     Ilayden  a.  McDermott, 
Ante,  14. 

3.  Under  the  statute  requiring  that  to  authorize  an  appeal  to  the  Court 
of  Appeals,  from  a  judgment  of  the  general  term  of  the  New  York 
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Common  Pleas,  upon  appeal  from  an  inferior  court,  the  general  term 
should,  by  order  duly  entered,  allow  such  appeal  before  the  end  of  the 
next  term  after  which  the  judgment  sought  to  be  appealed  from  was 
entered, — it  is  sufficient  if  the  application  of  the  party  desiring  to  ap- 
peal is  made  and  heard  during  that  term ;  and  though  the  court  do 
not  decide  upon  the  application  till  a  subsequent  term,  they  may  then 
order  the  application  to  be  allowed  and  the  order  entered  as  of  the 
proper  term.  Clapp  a.  Graves,  Ante,  20. 

4.  Applications  for  leave  to  amend  being  addressed  to  the  discretion  of 
the  court,  no  appeal  can  be  taken  from  the  order  made  thereon  [St. 
John  a.  West,  4  How.  Pr.  R.,  331  ;  Seeley  a.  Chittenden,  10  Barb., 
303  ;  Tallman  a.  Hinman,  10  How.  Pr.  R.,  90  ;  Tracy  a.  New  York 
Steam  Faucet  Co.,  1  E.  D.  Smith  R.,  357],  unless  the  certificate  of 
the  presiding  judge  at  special  term  is  procured,  as  provided  by  rule  of 
this  court  of  March  22,  1851.  Gen.  T.,  1858,  Hatfield  a.  Secor,  1 
Hilt.,  535. 

APPEAL,  13  ;  DEFAULT,  2. 

COMPLAINT. 

1.  Under  section  142  of  the  Code — requiring  facts  to  be  stated  without 
repetition — it  is  not  allowable  to  state  one  and  the  same  claim  in  two 
different  forms  as  separate  causes  of  action.     Nash  a.  McCauley,  Ante, 
159. 

2.  A  complaint  on  a  promissory  note  in  an  action  by  indorsees  against 
maker,  which  sets  forth  the  indorsement  by  which  the  plaintiffs  became 
holders  of  the  note,  need  not  also  allege  that  they  are  holders  and  own- 
ers of  it.     Connecticut  Bank  a.  Smith,  Ante,  168. 

3.  A  complaint  in  such  case  which  sufficiently  alleges  the  making  of  the 
note,  delivery,  indorsement,  and  non-payment,  need   not  also  allege 
that  the  defendants  are  indebted  on  it  to  the  plaintiff.     Ib. 

4.  The  complaint  against  the  acceptor  of  a  bill  of  exchange,  alleged  the 
drawing  of  the  bill,  describing  it,  a  delivery  of  it  to  the  payee,  "  who 
then  and  there  indorsed  it,  and  delivered  it  so  indorsed ;  and  there- 
after and  before  maturity  the  same  came  lawfully  into  the  possession 
of  these  plaintiffs  for  value,"  that  it  was  accepted,  but  "  the  same,  is 
past  due  and  wholly  unpaid,  and  the  defendant  is  now  justly  indebted 
to  these  plaintiffs  thereon  in  the  sum  of,"  &c.,  without  any  allegation 
that  plaintiffs  were  partners,  or  that  they  were  owners  and  holders  of 
the  bill. 

Held,  sufficient  on  demurrer.     Phelps  a.  Ferguson,  Ante,  206. 

5.  The  complaint  averred  that  the  defendant  on,  &c.,  for  value  received, 
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made  and  delivered  to  the  said  plaintiff,  his  promissory  note  in  writ" 
•  ing,  and  payable  to  the  order  of  the  plaintiff,  and  indorsed  by  him,  of 
which  the  following  is  a  copy  (here  followed  a  copy)  :  that  there  is 
due  and  owing  the  said  plaintiff  the  said  sum  of  $204.67,  with  interest 
thereon  from,  &c.,  wherefore  plaintiff  demands  judgment,  &c. 

Held,  sufficient,  and  that  a  demurrer  on  the  ground  that  it  is  not 
stated  or  averred  that  the  plaintiff  is  the  holder  or  owner  of  the  note  ; 
that  it  does  not  appear,  and  is  not  stated  or  averred,  that  the  same,  or 
any  part  thereof,  remains  unpaid ;  and  that  it  is  not  stated  that  any 
sum  is  due  or  owing  upon  it,  was  frivolous.  1859,  Keteltas  a.  Myers, 
19  N.  T.  (5  E.  P.  Smith),  231. 

6.  A  complaint  which  shows  a  good  cause  of  action  on  a  promise  to  pay 
absolutely,  is  not  to  be  held  bad  because  it  contains  superfluous  allega- 
tions appropriate  to  a  promise  to  indemnify.     Gen.  T.,  1858,  Hay  «. 
Hall,  28  Barb.,  378. 

7.  The  complaint  alleged  that  the  defendant,  beiug  desirous  of  purchas- 
ing flour  for  shipment  abroad,  but  not  being  able  to  make  such  pur- 
chases in  his  own  name,  applied  to  C.  for  leave  to  make  purchases 
in  C.'s  name,  and  that  it  was  agreed  between  them  that  the  defendant 
might  make  such  purchases  in  the  name  and  upon  the  responsibility 
of  C.,  and  that  he  should  pay  to  C.  the  amount  thereof,  so  as  to  save 
C.  harmless,  by  reason  of  such  purchases.     That  the  defendant  accord- 
ingly bought,  in  C.'s  name,  flour  to  the  amount  of  $86,939.20;  all  of 
which  the  defendant  received  and  shipped  in  his  own  name,  and  had 
the  benefit  of,  and  for  which  he  promised  to  pay  C.     That  $3500  re- 
mained unpaid  to  C.     That  C.  had  assigned  his  claim  to  II.,  who  had 
assigned  the  same  to  the  plaintiff. 

Held,  on  demurrer,  that  the  action  was  not  upon  an  agreement  to 
save  C.  harmless,  but  that  the  legal  tffect  of  the  arrangement  was  that 
C.  bought  the  flour,  by  the  defendant  as  his  agent,  and  let  the  defend- 
ant have  the  same,  who  paid  C.  for  it,  with  the  exception  of  $3500, 
and  that  there  was  no  necessity  for  any  allegation  that  C.  had  paid  for 
the  flour,  or  had  sustained  any  other  damage  than  the  non-payment  of 
the  £3500.  Ib. 

8.  Under  A  complaint  for  services  generally,  the  plaintiff  cannot  recover 
for  services  under  a  special  contract,  which  has  not  been  fully  com- 
pleted.    If  he  would  recover  for  such  services,  he  must,  as  well  under 
the  Code  as  before,  plead  the  contract   and  the  partial  performance. 
Atkinson  a.  Collins,  Ante,  353. 

9.  In  an  action  upon  an  award,  which  directs  one  party  to  pay  to  the  other 
a  sum  named,  on  demand  ;  and  provides,  that  on  payment  by  the  one  of 
that  sum,  and  the  receipt  of  it  by  the  other,  each  shall  execute  and 
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deliver  to  the  other  a  release,  in  full,  of  all  claims  and  demands,  from 
the  beginning  of  the  world  to  the  date  of  the  submission ;  unless  the 
complaint  avers  the  delivery  or  tender  of  such  a  release,  by  the  party 
to  whom  the  sum  is  awarded  to  be  paid,  or  an  offer  to  deliver  the 
same,  on  payment  of  the  sum  so  awarded,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  notwithstanding  it  avers  a  demand  of 
payment,  and  a  neglect  and  refusal  by  the  defendant  to  pay  the  sum 
awarded.  [Lester  a.  Jewett,  1  Kern.,  453.]  Gen.  T.,  1857,  Cole  a. 
Blunt,  2  Bosw.,  116. 

10.  The  exception  which  prevailed  before  the  Code  in  respect  to  plead- 
ing upon  an   award  [2  W.  Saund.,  62,  note  5  ;  2  Johns.,  62],  is  no 
longer  to  be  observed.     Ib. 

11.  In  an  action  upon  a  judgment,  by  the  assignee  of  the  judgment- 
creditor,  it  is  not  necessary  to  aver  any  demand  of  payment  by  the 
assignee,  or  any  refusal  to  pay  by  the  debtor.     Moss  a.  Shannon,  1 
Hilt.,  175. 

12.  That  letters  relied  on  as  embodying  a  contract  should  not  be  set  out 
in  the  complaint  in  an  action  for  the  breach  of  such  contract.     Dib- 
blee  a.  Corbett,  Ante,  200. 

13.  Of  the  requisites  of  a  complaint  on  a  bond,  the  consideration  of 
which  is  purely  statutory.     Clark  a.  Thorp,  2  Bosw.,  680. 

14.  In  an  action  brought  by  a  corporation,  or  its  assignee,  upon  an  agree- 
ment with  the  corporation,  no  specific  allegation,  in  the  complaint,  of 
the  incorporation  of  the  company,  is  necessary ;  a  statement  of  the 
name  of  the  corporation,  and  of  the  making  of  the  agreement  between 
the  defendant  and  the  company,  and  of  what  the  company  did  in  ful- 
filment of  the  agreement,  includes  the  idea  of  the  legal  existence  of 
the  company ;  and  the  fact  of  incorporation  is  mere  evidence  in  sup- 
port of  it,   not  essential  to  be  particularly  stated  in  the   pleading. 
[Norris  a.  Stops,  Hob.,  211;  Henriques  a.  Dutch  West  India  Com- 
pany, 2  Ld.  Raym.,  1535  ;  President  of  the  U.  S.  Bank  a.  Haskins, 
1  Johns.  Cas.,  132  ;  Bennington  Iron  Co.  a.  Rutherford,  3  Har.'s  N.  J. 
R.,  105,  158  ;  Harris  a.  Muskingham  Co.,  4  Blackf.,  267  ;  Richardson 
a.  St.  Jos.  Iron  Co.,  5  Ib.,  146 ;  Dutchess  Cotton  Manufacturing  Co. 
a.  Davis,  14  Johns.,  239  ;  Bank  of  Utica  a.  Smalley,  2  Cow.,  770,  778  ; 
Bank  of  Michigan  a.  Williams,  5  Wend.,  478,  482.]      Gen.  T.,  1858, 
Kennedy  a.  Cotton,  28  Barb.,  59. 

15.  The  common-law  rule,  on  this  subject,  is  wholly  unaffected  by  the 
provisions  of  the  Revised  Statutes,  giving  a  short  form  of  pleading 
their  incorporation  by  corporations  created  by  statute.     Ib. 

16.  It  seems,  that  in  an  action  by  a  corporation,  it  is  not  necessary  that 
the  complaint  specify,  by  date  and  title,  the  acts  amending  the  act  in- 
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corporating  the  plaintiffs.  It  is  sufficient  to  designate  that  act  par- 
ticularly, and  to  refer  generally  to  the  other  acts  amendatory  thereof. 
N.  Y.  Common  Pleas,  Gen.  T.,  1856,  Sun  Mutual  Ins.  Co.  a.  D wight, 
1  Hilt.,  50. 

17.  In  an  action  by  a  domestic  corporation,  it  is  not  necessary  that  the 
complaint  should  set  forth  the  mode  of  plaintiff's  incorporation,  or  re- 
cite the  title  and  date  of  the  act  under  which  the  plaintiff  was  incor- 
porated.    Shoe  and  Leather  Bank  a.  Brown,  Ante,  218. 

18.  The  complaint  of  a  foreign  corporation  must  plead  the  fact  of  its 
incorporation,  except  iu  the  case  where  the  defendants  are  estopped 
from  denying  the  incorporation  ;  as,  by  having  contracted  with  the 
corporation  by  their  corporate  name.     Connecticut  Bank  a.  Smith, 
Ante,  168. 

19.  The  plaintiffs  sued  as  the  president,  directors,  and  company  of  the 
Connecticut  Bank,  claiming  to  recover  as  indorsees  of  notes  made  by 
the  plaintiffs,  but  did  not  aver  that  they  were  a  corporation. 

Held,  on  demurrer,  that  the  complaint  was  insufficient.     Ib. 

20.  A  plaintiff  claiming  title  under  a  foreign  law — e.  g.,  the  laws  of  Cuba 
— must  set  forth  such  law  in  his  complaint.     Supreme  Ct.,  Sp.  T.t 
1859,  Phinney  a.  Phinney,  17  How.  Pr.  JR^  197. 

21.  A  plaintiff  claiming  under  a  will,  must  set  forth  the  portion  of  such 
will  on  which  he  founds  his  claim,  in  his  complaint.     Ib. 

22.  Substance  of  a  complaint  against  stockholders  on  a  judgment  against 
the  corporation.     Witherhead  a.  Allen,  28  Barb.,  661. 

23.  In  an  action  for  negligence  of  defendant  as  a  carrier,  in  losing  plain- 
tiff's trunk,  it  is  not  necessary  for  the  plaintiff  to  aver  in  his  complaint 
that  the  trunk  was  lost  without  his  fault.     It  was  enough   that  the 
plaintiff  states  the  delivery  to  the  defendants,  and  that  the  loss  occurred 
through  their  negligence.     Gen.   T.,  1858,   Richards  a.  Westcott,   2 
Bosw-,  589. 

24.  Where  the  duty  of  defendants  was  dependent  upon  certain  facts,  an 
averment  that  such  was  their  duty  without  stating  the  facts  which  made 
it  their  duty,  was  held  insufficient.     Taylor  a.  Atlantic  Mut.  Ins.  Co.,  2 
Bosw.,  106. 

25.  Of  the  requisites  of  a  complaint  against  forwarders  for  loss  of  goods 
in  the  respects  wherein  it  must  differ  from  a  complaint  to  charge  the 
defendants  as  carriers.    Hempstead  a.  New  York  Central  Railroad  Co., 
28  Barb.,  485. 

26.  That  a  complaint  appropriate  merely  to  a  cause  of  action  on  the  car- 
riers' common-law  duty,  is  not  appropriate  to  a  recovery  under  the  pro- 
visions of  1  Revised  Statutes  (4th  edition,  1249),  making  each  of  two 
connecting  railroads  liable  as  carriers  for  goods  received  by  one  com- 
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pany  to  be  transported  on  the  road  of  the  other.     Hempstead  a.  New 
York  Central  Railroad  Co.,  28  Barb.,  485. 

27.  In  an  action  by  the  assignee  of  the  original  owner  of  personal  prop- 
erty to  recover  damages  for  its  conversion,  the  complaint  must  either 
show  an  assignment  to  the  plaintiff  of  the  original  owner's  claim  for 
damages,  or  an  assignment  of  the  property  and  a  demand  thereof  by 
the  plaintiff  subsequent  to  the  assignment.     Sherman  a.  Elder,  1  Hilt., 
178  ;  see  also  Duell  a.  Cudlipp,  Ib.,  166. 

28.  That  in  an  action  for  libel,  an  allegation  in  the  complaint  that  the 
defendant  was  the  proprietor  of  the  newspaper,  is  sufficient  without 
otherwise  alleging  that  he  published  it,  or  was  concerned  in  its  publi- 
cation.    [Andres  a.  Wells,  7  Johns,  260,  262,  263.]     1859,  Hunt  a. 
Bennett,  19  N.  T.  (5  E.  P.  Smith),  174. 

29.  Where  the  matter  charged  is  libelous  as  a  matter  of  law,  an  allega- 
tion that  it  was  false  and  malicious  is  unnecessary,  and  if  it  were  neces- 
sary, an  allegation  that  it  was  a  libel  is  a  sufficient  allegation  of  false- 
hood and  malice.     Ib. 

30.  Though  when  a  slander  is  couched  in  ambiguous,  ironical,  or  insinu- 
ating words,  it  is  necessary  to  aver  that  the  defendant,  in  using  it, 
meant  to  be,  and  ^vas  understood  by  the  hearers,  as  charging  the  plain- 
tiff  with   the   crime   imputed    [Gibson  a.  Williams,   4  Wend.,  320 ; 
Andrews  a.  Woodmansa,  15  Wend.,  232  ;    5  East,  463],  yet  words 
actionable  in  themselves  require  no  allegation  as  to  the  way  in  which 
they  were  understood  by  the  hearers.     Supreme  Ct.,  Gen.  T.,  1859, 
Walrath  a.  Nellis,  17  How.  Pr.  R.,  72. 

31.  A  complaint  for  malicious  prosecution  is  bad  on  demurrer,  unless  it 
shows   a   sufficient  determination  of  the   prosecution.     Thomason  a. 
Demotte,  Ante,  242. 

32.  In  an  action  by  the  assignee  of  the  original  creditor,  the  complaint 
alleged  that  the  original  creditor  agreed  to  transfer  the  claim  to  the 
plaintiffs  as  security  for  advances  made  by  them  towards  the  transac- 
tion out  of  which  the  claim  in  suit  arose,  and  that  subsequently  he  as- 
signed to  them  all  the  demand  he  had  against  the  defendant. 

o  o 

Held,  That  even  if  the  complaint  could  be  held  to  import  only  a 
transfer  by  way  of  pledge,  yet,  1.  That  the  assignees  were  the  real  par- 
ties in  interest,  unless  the  defendant  showed  that  the  advances  had 
been  repaid. 

2.  That  the  burden  of  proof  in  this  respect  was  upon  the  defendant. 
Gen.  T.,  1857,  Sheldon  a.  Wood,  2  £0*10.,  267. 

33.  Where  the  plaintiff,  claiming  under  a  trustee-deed — e.  g.,  as  pur- 
chaser of  the  interest  of  a  cestui  que  trust — claims  to  have  new  trustees 
appointed  to  execute  the  trusts,  his  complaint  should  show  the  trust- 
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deed,  the  facts  relating  to  it  which  go  to  show  how  and  why  the  inter- 
ests conveyed  thereby  have  been  limited,  and  also  why  new  trustees 
should  be  appointed.  "Woodgate  a.  Fleet,  Ante,  222. 

HUSBAND  AND  WIFE,  4  ;  PLEADING. 

CONFESSION  OF  JUDGMENT. 
JUDGMENT,  12,  13,  14,  15,  16,  17;  JUSTICE  OF  THE  PEACE,  2. 

CONSOLIDATION  OF  ACTIONS. 

It  seems,  that  in  a  proper  case,  an  order  for  consolidation  of  several  actions 
may  be  made  on  terms,  such  as  saving  to  the  successful  party  the  costs 
.  already  incurred  in  the  suits  to  be  discoutinued.    Supreme  Ct.,  Gen.  T., 
1858,  Blake  a.  Michigan  South.  R.  R.,  17  How.  Pr.  R.,  228. 

CONSTABLE. 

1.  The  surety  of  a  constable  upon  his  official  bond  is  liable  in  dam- 
ages for  the   constable's   neglect  to  return  an  execution  within  the 
time  required  by  statute.      Gen.  T.,   1857,   Carpenter  a.  Doody,   1 
Hilt.,  465. 

2.  The  condition  of  such  bond,  that  the  constable  "shall  in  all  things  well 
and  faithfully  perform  and  execute  the  duties  of  the  office  of  constable, 
without  fraud,  deceit,  or  oppression,"  requires  two  things :  First,  That 
he  shall  perform  the  duties  of  his  office ;  Second,  That  he  shall  do  so 
without  fraud,  deceit,  or  oppression.     The  former  is  for  the  benefit  of 
the  creditor,  the  latter  for  the  protection  of  the  debtor.     And  in  an 
action  by  the  former  upon  the  bond  for  the  official  neglect  of  the  con- 
stable, e.  g.,  to  return  an  execution  within  the  requisite  time,  it  is  not 
necessary  to  show  fraud,  deceit,  or  oppression.     [6  Wend.,  456.]     Ib. 

3.  In  such  an  action,  a  judgment  previously  recovered  against  the  con- 
stable for  the  same  neglect  isprimafade  evidence  of  the  amount  for 
which  the  surety  is  liable.     Ib. 

4.  The  provisions  of  the  Revised  Statutes  (2  Rev.  Stats.,  449,  §  142,  4th 
ed.),  rendering  a  constable  liable  in  all  cases  in  the  amount  of  the  exe- 
cution, for  a  neglect  to  return  the  process  within  the  required  time,  do 
not  apply  to  constables  in  the  city  of  New  York.     Ib. 

CONSTITUTIONAL  LAW. 

1.  The  statute  as  to  re-entry  for  non-payment  of  rent  (Laws  of  1805,  ch. 
98,  1  Rev.  Stats.,  748,  §  25),  affects  only  the  remedy,  and  there  is  no 
constitutional  objection  against  its  application  to  precedent  convey- 
ances. 1859,  Van  Rensselaer  a.  Ball,  19  N.  Y.  (5  E.  P.  Smith),  100. 
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2.  The  act  of  1859  (Laws  of  1859,  1127),  entitled  "an  act  to  enable  the 
supervisors,"  <fcc.,  "  to  raise  money  by  tax,"  is  not  unconstitutional,  al- 
though it  also  contains  provisions  allowing  the  comptroller  of  the  city 
of  New  York  to  proceed  to  open  and  reverse  collusive  or  fraudulent 
judgments  against  the  city.  Such  provisions  are  properly  inserted  as 
being  incidental  to  the  main  purpose  of  the  act.  Sharp  a.  The  Mayor, 
<fec.,  of  New  York,  Ante,  243. 

CONTRIBUTION. 

When  some  of  the  joint-owners  of  a  vessel  have  been  sued,  and  judgment 
is  recovered  against  them  (they  omitting  to  plead  the  non-joinder  of 
the  others),  if  some  of  them  pay  the  amount,  there  is  no  absolute  rule 
that  they  may  not  sustain  an  action  for  contribution,  even  pending  the 
relation  of  joint-ownership.  If  it  appear  that  no  accounts  are  outstand- 
ing which  may  change  the  apparent  liability  of  the  party  sued,  or  per- 
haps wholly  displace  it,  the  mere  fact  of  the  continuance  of  the  relation 
of  part-owners  will  not  defeat  the  suit.  Gen.  T.,  1858,  Wood  a.  Mer- 
ritt,  2  Bosw.,  372. 

CONVERSION. 

1.  Demand  and  refusal  are  not  in  themselves  conversion,  but  only  evi- 
dence of  it;  and  an  allegation  in  pleading,  or  a  finding  by  a  referee,  of 
a  demand  and  refusal,  is  not  an  allegation  or  finding  of  a  conversion. 
Gen.  T.,  1858,  Munger  a.  Hess,  28  Barb.,  79. 

2.  When  the  transfer  or  assignment  is  made  to  the  plaintiff  after  the 
property  has  parsed  out  of  the  defendant's  possession,  a  demand  of  it 
by  the  plaintiff  from  the  defendant,  and  a  refusal  on  his  part  to  give  it 
up,  because  he  had  actually  parted  with  its  possession  to  the  person 
from  whom  he  received  it,  does  not  constitute  a  conversion.     [Roberts 
a.  Randall,  3  Sandf,  707 ;  Brockway  a.  Brough,  8  How.  Pr.  R.,  188.] 
Duell  a.  Cudlipp,  1  Hilt.,  166.     (The  contrary  rule  is  followed  in  the 
Supreme  Court.) 

3.  The  levying  of  an  attachment,  at  the  suit  of  a  creditor,  upon  goods 
which   the  creditor  has  converted,  is  equivalent  to  a  return  of  the 
goods  to  the  debtor.     Gen.  T.,  1858,  WThittaker  a.  Merrill,  28  Barb., 
526. 

CORPORATION. 

1.  An  officer  of  a  corporation  who,  by  its  direction,  executes  an  instru- 
ment not  competent  to  bind  the  corporation,  is  not,  therefore,  person- 
ally liable  thereon.  He  is  not  an  agent  acting  without  authority, 
within  the  rule  that  enforces  a  contract  so  made  against  the  agent 
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personally.     Gen.  T.,  1858,  Episcopal  Church  of  St.  Peter  a.  Varian, 
28  Barb.,  644. 

2.  The  president  and   two  of  the  trustees  of  a  corporation  signed  an 
agreement  submitting  a  controversy,  in  -which  the  corporation  was  in- 
terested, to  arbitration ;  and  all  the  trustees  attended  before  the  arbi- 
trators, and  took  part  in  the  trial  of  the  controversy  as  witnesses,  &c. 

Held,  a  sufficient  submission  to  bind  the  corporation  by  the  award. 
[23  Wend.,  366.]  The  assent  of  a  corporation  to  a  submission  may 
be  inferred  from  circumstances.  Isaacs  a.  Beth  Hamedrash  Society, 
1  Hilt.,  469. 

3.  That  a  defect  in  the  proceedings  to  organize  a  corporation  is  no  de- 
fence to  a  stockholder,  sued  to  enforce  his  individual  liability,  who  has 
participated  in  its  acts  of  user  as  a  corporation  de  facto,  and  appeared 
as  a  shareholder  upon  its  books  when  the  debt  for  which  he  is  sued 
was  contracted.     1859,  Eaton  a.  Aspinwall,,19  JV.  Y.  (5  E.  P.  Smith), 
119. 

4.  The  plaintiff's  bank  being  a  corporation,  and  having  power  to  acquire 
real  estate  in  "  satisfaction  of  debts,"  took  from  the  holder  of  a  sheriff's 
certificate  of  sale,  after  the  same  had  become  absolute,  an  assignment 
of  all    his   rights,  and  then  received  the  sheriff's  deed.     The  con- 
sideration  of  the   assignment    was  expressed,  in    general    terms,  to 
be  "for  value  received,"  and  there  was  no  other  proof  of  the  con- 
sideration. 

Held,  1.  That  the  assignment  was  presumptively  a  valid  transfer  to 
the  bank,  the  words,  "for  value  received,"  being  equally  referable  to  a 
debt  due  from  the  assignor,  or  to  a  present  payment  in  money. 

2.  That  the  bank,  having  legally  acquired  the  certificate,  could  take 
the  sheriff's  deed,  and  hold  the  title.  1859,  Chautauque  County  Bank 
a.  Risley,  19  N.  Y.  (5  E.  P.  Smith),  370. 

5.  Since  the  act  of  1850  (Laws  of  1850,  344),  the  contracts  of  corpora- 
tions are  no  longer  invalidated  by  usury.    Hungerford's  Bank  a.  Pots- 
dam &  Watertown  Railroad  Co.,  Ante,  124. 

6.  In  assessing  the  stockholders  of  an  insolvent  corporation,  in  proceed- 
ings under  the  act  of  1849,  married  women  who  hold  stock  are  to  be 
assessed  as  others.     Supreme  Ct.,  Sp.  T.,  1859,  Matter  of  Reciprocity 
Bank,  17  How.  Pr.  R.,  323. 

7.  That  stockholders  who  are  assessed  no  more  than  they  would  be  if  the 
referee  assessed  all  the  shares,  cannot  object  to  his  omission  to  assess 
certain  shares.     Ib. 

8.  A  judgment  for  costs  against  the  corporation  is  a  "  debt,"  within  the 
provisions  of  the  statute  relative  to  the  formation  of  manufacturing, 
&c.,  corporations  (Laws  of  1848,  54,  §  12),  rendering  the  trustees  per- 


NEW- YORK :  AUGUST— DECEMBER,  1859.      473 


sonally  liable,  in  certain  cases,  for  debts  of  the  corporation.     Andrews 
a.  Murray,  Ante,  8. 

COSTS. 

1.  After  the  consolidation  of  several  actions  into  one,  the  costs  of  a  sin- 
gle suit  only  can  be  included  in  the  judgment,  unless  the  order  for 
consolidation  preserves  the  right  to  costs  in  the  actions  discontinued. 
Supreme  Ct.,  Gen.  T.,  1858,  Blake  a.  Michigan  Southern  R.  R.  Co., 
17  How.  Pr.  JR.,  228. 

2.  Costs  recovered  by  the  defendant  in  an  action  for  penalties,  the  pen- 
alties being  for  the  benefit  of  "the  police  contingent  fund,"  are  a 
charge  upon  the  people  of  the  State.     People  on  rel.  Staats  a.  Tre- 
inain,  Supreme  Ct.,  Sp.  T.,  17  How.  Pr.  .ft.,  10;  and  see  S.  C.  on  ap- 
peal, lb.,  142. 

3.  When  the  defendants',  liability  is  joint,  and  but  one  judgment  can  be 
entered,  both  defendants  become  equally  liable  for  the  whole  costs  when 
one  has  suffered  judgment  by  default,  and  the  other  has  defended  the 
action  unsuccessfully.     [Henman  a.  Booth,  20  Wend.,  666,  668 ;  Cat- 
lin  a.  Billings,  13  How.  Pr.  R.,  511,  515,  516  ;  2  Tidd's  Pr.,  899  ;  12 
111.,  464.]     Supreme  Ct.,  Madison  DisL,  Sp.  T.,  1858,  Warner  a.  Ford, 
17  How.  Pr.  R.,  54. 

4.  It  seems,  that  the  rule  is  the  same  where  the  liability  is  joint  and  sev- 
eral.    Ib. 

5.  Where  judgment  is  rendered  for  the  plaintiff  for  an  amount  fixed  by 
stipulation  between  the  parties,  the  plaintiff  is  entitled  to  costs  in  addi- 
tion thereto,  although  they  are  not  mentioned  in  the  stipulation.  Wing 
a.  N.  Y.  and  Erie  It.  R.  Company,  1  Hilt.,  235. 

6.  The  mortgagee  in  a  chattel  mortgage,  who  has  unreasonably  refused 
to  allow  the  mortgagor  to  redeem,  is  chargeable  with  the  costs  of  the 
action  to  redeem.     Pratt  a.  Stiles,  Ante,  150. 

7.  A  receiver  having  been  appointed  of  the  property  of  a  corporation,  just 
after  the  referee,  in  an  action  in  which  the  corporation  was  plaintiff,  had 
after  trial  reported  in  favor  of  the  defendant  in  that  action,  and  judg- 
ment having  been  entered  on  the  report,  the  receiver  moved  to  vacate 
the  judgment  and  report,  and  the  order  of  reference,  on  the  ground, 
among  others,  of  an  alleged  collusion  between  the  officers  of  the  cor- 
poration and  the  defendant  in  obtaining  a  report  against  the  corpora- 
tion ',  but  on  the  motion,  the  charge  of  collusion  was  not  substantiated. 

Held,  on  denying  the  motion,  1.  That  as  there  was  no  reason  for 
doubting  the  good  faith  of  the  receiver  in  making  the  motion,  it  should 
be  denied  without  costs. 

2.  There  was  no  reason  for  ordering  a  reference  to  ascertain  whether 
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the  report  was  fraudulent,  for  the  receiver  should  be  left  to  his  action. 
The  Accessory  Transit  Company  a.  Garrison,  Ante,  141. 

8.  On  setting  aside  the  report  of  a  referee  as  contrary  to  evidence,  the 
court  should  exercise  its  discretion  on  the  subject  of  costs  with  regard 
to  the  peculiar  circumstances  of  each  case.     It  should  not  be  regarded 
as  a  matter  of  course  on  such  application  to  award  costs  against  the 
moving  party.     Supreme  Ct.,  Gen.  T.,  1859,  Wentworth  a.  Candee, 
17  How.  Pr.  R.,  405. 

9.  Accordingly,  where  a  judgment  on  a  referee's  report  had  been  set 
aside,  and  the  order  provided  that  costs  abide  the  event,  a  motion  to 
amend  the  order,  so  as  to  allow  the  new  trial  on  payment  of  costs,  was 
denied.     Ib. 

10.  Upon  an  agreement  between  P.  and  T.,  by  which  P.  was  to  have  the 
right  to  store,  repair,  and  sell  pianofortes  in  T.'s  store,  for  which  he 
was  to  pay  $25  per  month ;  T.  brought  an  action  to  recover  from  P. 
a  balance  claimed  to  be  due  thereon,  and  to  enforce  a  lien  therefor,  and 
a  verdict  was  rendered  for  the  plaintiff  for  $1. 

Held,  that  the  action  was  one  for  the  recovery  of  money  only,  and 
the  defendant  was  entitled  to  costs.  Trust  a.  Pirsson,  1  Hilt.,  292. 

11.  In  an  action  against  a  railroad  company  for  penalties  and  fines  in- 
curred under  the  Laws  of  1850  (211,  §  39),  and  Laws  of  1854  (608), 
by  neglect  to  make  crossing  signals,  the  jury  found  defendants  guilty 
of  eight  offences,  and  the  court  imposed  a  fine  of  $60. 

Held,  that  the  plaintiff  was  entitled  to  costs,  the  action  being  a  civil 
action  for  recovery  of  money;  and  the  recovery  exceeding  $50.  Gen. 
T.,  1858,  People  a.  N.  Y.  Central  R.  R.  Co.,  28  Barb.,  284. 

12.  One  in  possession  of  chattels,  claiming  them  as  owner,  brought  an 
action  against  the  mortgagee,  restraining  him  from  taking  possession 
of  them,  and  then  sold  them  and  received  the  avails.     On  the  trial  of 
the  cause,  defendant's  title  to  a  small  part  of  the  goods  was  established, 
and  he  had  judgment  against  the  plaintiff  for  the  conversion,  in  an 
amount  exceeding  fifty  dollars. 

Held,  that  the  plaintiff  must  be  regarded  as  the  unsuccessful  party, 
and  chargeable  with  all  the  costs  of  the  action,  though  it  would  have 
been  otherwise  had  his  action  been  for  recovery  of  possession.  Ashley 
a.  Marshall,  Ante,  361. 

13.  When  a  defendant,  before  answering,  serves  an  offer  that  the  plain- 
tiffs may  take  judgment,  for  a  sum  named  with  costs,  which  offer  is 
not  accepted,  and  subsequently  puts  in  an  answer  which  not  only  con- 
troverts the  amount  due  upon  the  plaintiff's  cause  of  action,  but  sets  up 
a  counter-claim,  and  the  plaintiffs  recover  the  precise  sum  offered  and 
a  judgment  that  the  defendant  is  entitled  to  nothing  upon  his  counter- 
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claim  ;  they  recover  a  more  favorable  judgment  than  that  offered,  and 
the  defendant  is  not  entitled  to  costs,  as  a  matter  of  right,  from  the  time 
of  sijch  offer,  [l  Duer,  694.]  Gen.  T.,  1858,  Fieldings  a.  Mills,  2 
JSosw.,  489. 

14.  In  an  action  to  redeem,  tried  before  a  referee,  the  question  of  costs  is 
in  his  discretion.     Pratt  a.  Stiles,  Ante,  150. 

15.  The  cause  was  noticed  for  trial  by  both  parties  and  put  upon  the 
circuit  calendar  by  the  clerk,  and  on  Saturday  previous  to  the  com- 
mencement of  the  circuit  on  Monday  the  plaintiff  discontinued. 

Held,  that  the  defendant  was  not  entitled  to  costs  of  the  circuit.  If 
the  facts  had  appeared  to  the  clerk,  he  should  have  stricken  the  cause 
from  the  calendar ;  and  it  could  not,  therefore,  be  deemed  necessarily 
upon  the  calendar.  Supreme  Ct.,  /Sp.  T.,  1859,  Drew  a.  Comstock,  17 
Now.  Pr.  jR.,  469. 

16.  The  attorneys,  by  stipulating  fairly  to  let  term-fees  abide  the  event, 
may  waive  the  limit  fixed,  by  the  statute  to  the  number  of  term-fees 
recoverable.     Supreme  Ct.,  Gen.  T.,  1858,  Emmons  a.  N.  Y.  &  Erie 
R.  R.  Co.,  1 7  How.  Pr.  £.,  490. 

17.  Although  section  311  of  the  Code,  as  amended  in  1857,  is  more  lib- 
eral in  respect  to  disbursements  than  the  former  provision,  which  was 
the  same  in  substance  as  that  of  the  Revised  Statutes,  yet  it  should  not 
be  extended  beyond  such  disbursements  as.  are  incident  to  the  due  and 
regular  proceedings  in  the  action.     Case  a.  Price,  Ante,  111. 

18.  It  is  proper  to  allow  a  disbursement,  shown  to  be  fair  and  necessary, 
for  the  service  of  summons  and  complaint,  and  notice  of  object  of 
action,  by  a  person  other  than  the  sheriff;   but  such  disbursement 
should  not  exceed  the  limit  of  the  sheriff's  fee  for  similar  service.     Ib. 

19.  It  is  proper  to  allow,  as  a  disbursement,  proper  sums  paid  for  neces- 
sary searches  and  copies  of  papers  from  the  clerk's  office.     Ib. 

20.  The  sheriff  is  entitled  to  a  fee  of  fifty  cents  for  every  cause  noticed 
for  trial  at  a  circuit,  or  placed  on  the  calendar  thereof  for  trial,  and 
this  fee  is  properly  taxed  as  a  disbursement.     Ib. 

21.  A  party,  upon  prevailing  in  the  action,  is  not  entitled  to  tax  witness- 
fees  fur  his  own  attendance  as  a  witness  on  his  own  behalf.     Ib. 

22.  Under  subdivision  1  of  section  307  of  the  Code — allowing  to  the 
plaintiff'  costs  at  the  rate  of  two  dollars  for  each  additional  defendant 
upon  whom  process  shall  have  been  served — the  plaintiff  is  not  entitled 
to  tax  that  item  for  any  defendants  who  are  unnecessarily  made  par- 
ties,— e.  g.,  defendants  in  foreclosure  not  sought  to  be  made  personally 
liable,  and  who  prove  to  have  no  claim  on  the  mortgaged  premises.  Ib. 

23.  Where,  upon  taxation  of  costs,  the  sum  claimed  by  the  prevailing 
party,  as  his  disbursement  for  referee's  fees,  is  objected  to,  and  no 
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writing  is  produced  agreeing  to  any  particular  compensation,  the  allow- 
ance cannot  exceed  three  dollars  for  each  day  spent  by  the  referee,  in 
person,  in  the  business  of  the  reference.  Shultz  a.  Whitney,  Ante,  71. 

24.  When  the  time  actually  spent  by  the  referee  is  disputed,  it  must  be 
shown  affirmatively  by  affidavit  or  otherwise.     Tb. 

25.  Section  308  of  the  Code  is  the  only  authority  for  an  extra  allowance 
in  any  case  whatever,  and  specifies  the  cases  in  which  such  an  allow- 
ance may  be  made.     It  gives  the  allowance  only  upon  the  recovery  of 
judgment.      The  word  recovery  alone  is  afterwards  mentioned  in  the 
same  section,  and  also  in  section  309,  but  they  are  clearly  referable  to 
that  part  of  section  308  which  describes  and  specifies  the  cases  for  an 
additional  allowance,  where  they  are  characterized  as  cases  upon  the 
recovery  of  judgment.     Supreme  Ct.,  Gen.  T.,  1858,  Bostwick  a.  Tioga 
R.  R.  Co.,  17  How.  Pr.  R.,  456. 

26.  The  parties  settled  an  action  in  which,  if  the  plaintiff  had  proceeded 
to  judgment,  he  would  have  been  entitled  to  an  allowance,  by  reason 
of  the  issuing  of  an  attachment,  and,  on  the  settlement,  the  defendant 
stipulated  to  pay  the  plaintiff's  costs  and  disbursements  in  the  action. 

Held,  that  he  was  not  bound  to  pay  an  allowance.     Ib. 

27.  The  argument  of  a  demurrer,  on  which  a  final  judgment  is  rendered, 
is  a  trial,  notwithstanding  leave  to  amend  is  given,  if  the  defendant 
does  not  avail  himself  of  such  leave ;  and  the  successful  party  may  have 
an  extra  allowance  where  the  case  is  difficult  or  extraordinary.     Small 
a.  Ludlow,  1  Hilt.,  307. 

28.  The  right  of  a  plaintiff  to  an  extra  allowance,  in  a  difficult  or  ex- 
traordinary case,  is  perfect  at  the  time  when  a  verdict  is  rendered  in 
his  favor,  although  the  amount  of  such  allowance  may  not  be  deter- 
mined until  afterwards.     [Supervisors  of  Onondaga  a.  Briggs,  3  Den., 
173  ;  Truscott  a.  King,  4  How.  Pr.  R.,  173 ;  Holmes  a.  St.  John,  2 
Code  R.,  46  ;  Taylor  a.  Gardner,  Ib.,  47  ;  Ellsworth  a.  Gooding,  8 
How.  Pr.  R.,  3;  Huber  a.  Lockwood,  15  Ib.,  74;  Wilson  a.  Hender- 
son, 15  Ib.,  90  ;  Crary  a.  Norwood,  5  Abbotts'  Pr.  R.,  219.]    Gen.  T., 
1858,  Cook  a.  New  York  Floating  Dry  Dock  Company,  1  Hilt.,  556. 

29.  In  an  action  for  the  recovery  of  money,  where  the  case  was  difficult, 
the  plaintiff  obtained  a  verdict  in  his  favor  at  a  time  when  the  statute 
provided  that  the  plaintiff  should  be  entitled  to  an  extra  allowance. 

Held,  that  he  was  entitled  thereto,  although  the  order  granting  the 
allowance  and  fixing  its  amount  was  not  made  until  after  that  provision 
of  the  statute  had  been  repealed.  Ib. 

30.  Upon  taxing  the  costs,  the  defendant  presented  an  affidavit  that  cer- 
tain of  the  defendants  were  not  proper  parties ;  and  the  plaintiff  pre- 
sented an  affidavit  that  none  were  made  parties  but  those  who,  ac- 
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cording  to  his  best  information  and  belief,  and  the  search  of  the  county 
clerk,  appeared  to  have  claims  upon  the  premises. 

Held,  insufficient  to  entitle  the  plaintiff  to  the  charge  of  two  dollars 
for  each  such  defendant.     Case  a.  Price,  Ante,  111. 

31.  The  trustees  of  a  corporation  to  whom  mortgaged  premises  have  been 
conveyed  are  not  proper  parties  to  a  foreclosure  action  within  this  rule, 
unless  by  the  terms  of  the  conveyance  an  estate  in  the  premises  was 
vested  in  them.     Ib. 

32.  The  defendant,  by  omitting  to  take  the  objection  to  the  misjoinder  of 
improper  parties  by  demurrer  or  answer,  does  not  thereby  waive  his 
right  to  raise  the  objection  on  the  taxation  of  costs.     Ib. 

33.  Where  objection  is  made  to  the  charge  of  the  referee,  the  proper 
proof  of  the  time  actually  spent  by  him  is  his  affidavit  thereto.    Shultz 
a.  Whiting,  Ante,  71. 

APPEAL,  1,  3,  31 ;  ARBITRATION,  3,  4  ;  ATTORNEY  AND  CLIENT,  2,  3,  4,  5, 
6,  7  ;  CONSOLIDATION  OF  ACTIONS;  PARTIES,  14;  REFERENCE,  11. 

COUNTER-CLAIM. 

1.  That  the  defendant  may  counter-claim  an  aliquot  part  of  a  demand 
due  him  from  the  plaintiff  and  others.     Gen.  T.,  1858,  Wood  a.  Mer- 
ritt,  2  Bosw.,  368. 

2.  In  an  action  to  recover  damages  for  a  tort,  the  defendant  cannot  set 
up  as  a  counter-claim  or  recoupment  of  damages  an  independent  tort 
committed  by  the  defendant,  and  not  connected  with  the  transaction 
upon  which  the  plaintiffs  right  of  action  is  founded.     Gen.  T.,  1856, 
Murden  a.  Priment,  1  Hilt.,  75. 

3.  A  claim  for  the  wrongful  conversion  of  a  chattel,  which  is  a  cause  of 
action  arising  out  of  a  tort,  cannot  be  set  up  by  way  of  counter-claim 
in  an  action  arising  upon  contract.    [Drake  a.  Cockroft,  4  E.  D.  Smith's 
C.  P.  R.,  34.]     And  although  defendant's  claim  is  such  that  it  might 
have  waived  the  tort  and  claimed  in  assumpsit,  if  the  answer  alleges 
the  tort,  and  claims  for  a  conversion,  it  cannot  avail  as  a  claim  in  con- 
tract.    Gen.  T.,  1856,  Piser  a.  Stearns,  1  Hilt.,  86. 

4.  The  maker  of  a  note  given  to  a  bank  cannot,  when  sued  by  a  receiver 
of  its  property  and  effects,  enforce  as  a  counter-claim  against  the  note 
a  demand  against  the  bank  not  due,  either  when  the  note  matured  or 
the  receiver  was  appointed.     Gen.  T.,  1857,  United  States  Trust  Com- 
pany a.  Harris,  2  Bosw.,  76. 

JUSTICES'  COURTS,  tit.  Pleadings,  2  ;  RECOUPMENT. 
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COURT  OF  APPEALS. 

1.  On  appeal  to  the  Court  of  Appeals  from  an  order  reversing  a  judg- 
ment and  ordering  a  new  trial,  if  the  judgment  rendered  at  the  trial 
was  reversed  upon  conclusions  of  fact  different  from  those  which  the 
jury,  the  judge,  or  the  referee  found,  the  Court  of  Appeals  will  ex- 
amine the  case  at  large,  far  enough  to  be  satisfied  that  those  conclu- 
sions are  not  entirely  unsupported  by  any  evidence.     If,  on  such  an 
examination,  a  question  of  fact  appears,  they  cannot  review  the  deter- 
mination of  that  question  made  by  the  court  below  in  reversing  the 
judgment,  although  such  determination  is  opposed  to  the  verdict  of 
the  jury  or  the  finding  of  the  judge.     The  distinction  is,  that  the  sub- 
ordinate courts,  in  reviewing  trials,  have  the  power  of  passing  upon 
questions  of  fact  as  well  as  law,  while  the  office  of  the  Court  of  Ap- 
peals is  to  correct  the  errors  of  law  only.     It  necessarily  results  that 
a  party  who  appeals  from  an  order  granting  a  new  trial,  and  stipulates 
for  final  judgment  in  case  the  order  be  affirmed,  concedes  to  his  adver- 
sary every  conclusion  of  fact  which  is  supported,  however  slightly,  by 
the  evidence.     If  he  is  unwilling  to  make  such  a  concession,  and  to 
rest  his  appeal  wholly  upon  the  law  of  the  case,  then  he  should  be 
advised,  instead  of  appealing,  to  acquiesce  in  the  reversal  of  his  judg- 
ment, and  to  go  down  to  another  trial.    1859,  Hoyt  a.  Thompson,  19 
Jf.  T.  (5  E.  P.  Smith),  212. 

2.  An  appeal  will  not  be  dismissed  merely  because  a  part  of  the  papers, 
on  which  the  order  below  was  made,  are  not  embraced  in  the  return, 
unless  the  omission  is  unexplained.     Unless  the  defect  originated  in 
the  misconduct  of  the  appellant,  the  proper  course  is  to  supply  the  de- 
fect under  rule  3.     1859,  McGreggor  a.  Corastock,  19  N.  Y.  (5  E.  P. 
Smith),  581. 

3.  That  the  court  below  should  be  governed,  in  further  proceedings  in 
the  cause,  by  the  principles  enunciated  by  a  member  of  the  Court  ol 
Appeals  on  announcing  the  decision  of    that  court  ordering  a  new 
trial,  although  such  principles  may  not  have  been  drawn  in  question 
by  the  appeal;  if  they  were  stated  with  a  view  to  guiding  the  further 
proceedings.     Huttemeier  a.  Albro,  2  £osw.,  546,  555. 

APPEAL,  7,  8,  9,  10,  11,  12,  13,  18 ;  REMITTITUR. 

COVENANT. 

Whether  a  devisee,  as  such,  can  maintain  covenant  for  a  rent  reserved  in 
fee,  at  common  law,  and  independent  of  the  statute  (Laws  of  1805, 
ch.  98,  §  3) — Query?  That  the  statute,  however,  gives  to  the  grantee 
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of  rent  reserved  in  fee  the  same  remedy  which  his  grantor  had,  and 
he  may  maintain  covenant  though  the  latter  had  no  reversion,  and 
whether  the  rent  was  reserved  before  or  after  the  statute  of  tenures. 
1859,  Van  Rensselaer  a.  Hays,  19  Ji.  Y.  (5  E.  P.  Smith),  68. 

EVIDENCE,  tit.  IV.  Deeds  and  Private  Writings,  2. 

CREDITOR'S  ACTION. 

1.  The  remedy  by  action,  in  the  nature  of  a  creditor's  suit,  sustained 
since  the  Code.    Supreme  Ct.,  Gen.  T.,  1858,  Gere  a.  Dibble,  17  How. 
Pr.  R.,31. 

2.  Where  a  creditor  recovered  a  judgment,  and  docketed  it  before  the 
appointment  of  a  receiver  in  supplementary  proceedings — 

Held,  1.  That  he  could  maintain  an  action  to  set  aside  a  fraudulent 
mortgage,  held  by  the  judgment-debtor,  of  land  on  which  the  judg- 
ment was  a  lien. 

2.  That  the  receiver  was  a  proper  party  defendant  in  such  ac- 
tion. Ib. 

3.  It  seems,  that  a  creditor  having  two  judgments  against  his  debtor — 
one  taken  before  and  the  other  after  the  appointment  of  a  receiver  in 
supplementary  proceedings  against  such  debtor — may  bring  a  cred- 
itor's suit  on  them  both,  to  set  aside  a  fraudulent  mortgage.    Whether 
he  can  recover  judgment  for  the  amount  of  both,  to  be  satisfied  out  of 
such  property, —  Query?     Ib. 

4.  A  judgment-creditor,  whose  judgment  is  of  a  date  subsequent  to  the 
appointment  of  a  receiver  in  supplementary  proceedings  against  the 
debtor,  cannot  maintain  a  creditor's  suit  to  set  aside  a  fraudulent  mort- 
gage, made  by  such  debtor  before  judgment.     Rich  a.  Manley,  MS. 
cited  in  Gere  a.  Dibble,  17  How.  Pr.  R.,  31. 

5.  Where  a  debtor  has  made  a  fraudulent  conveyance  of  his  real  prop- 
erty, a  subsequent  judgment-creditor  may  proceed  to  sell  under  his 
execution,  and  the  purchaser  may  impeach  the  conveyance  in  a  suit  at 
law  to  recover  the  premises.     And  on  the  trial  of  such  an  action  he  is 
not  bound  to  prove  the  fraud,  if  the  defendant  in  possession,  claiming 
under  a  sale  by  a  receiver  in  chancery,  introduces  a  decree  declaring 
the  conveyance  void  as  to  creditor?,  and  also  the  deed  from  the  receiver 
to  himself  reciting  such  decree.     1859,  Chautauque  County  Bank  a. 
Risley,  19  N.  Y.  (5  E.  P.  Smith),  370. 

6.  A  creditor  having  a  statutory  lien  by  judgment,  may,  if  he  prefer, 
stand  upon  his  lien,  and  the  means  which  the  law  has  given  him  of 
enforcing  it.     If  his  debtor  has  made  a  prior  fraudulent  conveyance, 
he  may,  nevertheless,  sell  upon  his  execution,  and  the  purchaser  will 
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have  the  right,  and  will  take  the  risk  of  impeaching  such  conveyance. 
If  his  judgment  has  been  recovered  before  other  creditors  have  insti- 
tuted proceedings  in  equity,  nothing  in  the  course  or  in  the  result  of 
those  proceedings  can  affect  his  rights.  The  title  derived  from  the 
receiver  rests  on  the  conveyance  of  the  debtor,  and  cannot  relate  to 
any  period  of  time  anterior  to  the  filing  of  the  bill,  so  as  to  affect  the 
legal  rights  of  persons  who  do  not  voluntarily  waive  them  by  uniting 
in  that  remedy.  To  determine  otherwise  would  be  to  convert  a  cred- 
itor's suit  into  a  species  of  execution  on  the  judgment,  for  the  specific 
enforcement  of  the  lien.  1859,  Chautauque  County  Bank  a.  Risley,  19 
N.  Y.  (5  E.  P.  Smith),  370. 

7.  The  fraudulent  conveyance  being  annulled  by  the  decree,  the  receiver, 
under  an  assignment  to  him,  takes  the  title,  which  he  can  convey  to  a 
purchaser.     But  the  title  of  the  receiver  to  real  property,  and  the  title 
of  the  purchaser  from  him,  rests  upon  the  debtor's  own  conveyance, 
made  under  the  direction  of  the  court,  and  has  no  relation  to  the  judg- 
ment.    When  the  creditor  takes  this  course,  instead  of  falling  back 
upon  his  legal  remedy,  he  abandons  the  lien  of  his  judgment,  and  seeks 
a  satisfaction  of  his  debt  out  of  the  debtor's  property  generally.     All 
who  thus  proceed  make  their  election  between  the  two  modes  of  pro- 
curing payment  of  their  debts, — one  by  enforcing  specifically,  and  in  the 
modes  provided  by  law,  the  liens  of  their  judgments — the  other,  by 
procuring  an  estate  charged  with  those  liens  to  be  sold  in  another 
manner,  and  by  another  instrumentality,  for  the  payment  of  the  same 
debts.     Ib. 

8.  It  seems,  that  a  person  having  a  superior  legal  title  or  lien,  ought  to 
obtain  the  leave  of  a  court  of  equity  before  attempting  to  disturb  the 
possession  of  a  receiver.     But  the  question  is  one  of  contempt  purely, 
and  does  not  affect  the  legal  right.     Ib. 

9.  An  action  to  restrain  the  debtor  from  disposing  of  real  property  beyond 
the  jurisdiction  of  the  court  will  not  be  entertained.     Rogers  a.  Michi- 
gan Southern  and  N.  Ind.  R.  R.,  28  Barb.,  539. 

PARTIES,  13. 

CRIMINAL  LAW. 

1.  A  justice  of  the  peace,  on  arresting  gamblers,  may  take  into  the  cus- 
tody of  the  law  implements  or  apparatus  used  in  gambling,  and  found 
in  the  room  or  upon  the  premises  of  gamblers,  and  detain  them  as  evi- 
dence upon  the  trial,  or  until  after  conviction,  that  they  may  be  de- 
stroyed. Gen.  T.,  1859,  Willis  a.  Warren,  1  Hilt.,  590  ;  S.  C.,  less 
fully  reported,  17  How.  Pr.  JR.,  87. 
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2.  Though  an  indictment  for  selling  unwholesome  provisions  must  charge 
that  the  article  was  sold  for  consumption,  as  food  for  man,  the  rule 
does  not  demand  any  precise  form  of  words.     It  is  enough  if  the  lan- 
guage used,  fairly  and  intelligibly  expresses  that  idea.     When  the  in- 
dictment alleged  that  the  plaintiff  in  error  knowingly,  <fcc.,  "sold  to 
divers  citizens  five  hundred  pounds  of  beef,  as  good  and  wholesome 
beef  and  food,"  and  then  charged  that  the  beef  was  unwholesome  and 
not  fit  to  be  eaten  by  man,  it  was  held  sufficient.     Goodrich  a.  The 
People,  19  N.  Y.  (5  E.  P.  Smith),  574. 

3.  An  indictment  for  burning  a  house,  includes  a  charge  of  burning  goods 
in  the  house.     Supreme  Ct.,  Gen.  T.,  1859,  People  a.  Didien,  17  How. 
Pr.  R.,  224. 

4.  On  the  trial  of  a  prosecution  for  grand  larceny  in  stealing  bank-notes, 
the  district-attorney  was  allowed  by  the  court,  after  the  summing  up 
had  commenced,  to  supply  evidence  of  the  existence  of  the  bank  and 
the  value  of  its  notes. 

Held,  within  the  discretion  of  the  judge,  and  no  ground  for  setting 
aside  a  verdict  of  conviction.     Kolle  a.  People,  Ante,  16. 

5.  Trials  on  indictments  for  public  offences  are,  by  2  Revised  Statutes, 
(735),  placed  on  the  same  footing  with  trials  on  complaints  for  private 
wrongs,  in  respect  to  the  reception  of  evidence.     Ib. 

6.  It  is  not  error  in  law,  in  a  capital  trial,  for  the  judge,  with  the  assent 
of  the  prisoner,  to  permit  the  jury  to  separate  from  time  to  time  before 
the  charge  is  given  to  them  and  they  retire  to  deliberate  upon  their 
verdict.     Stephens  a.  The  People,  19  N.  Y.  (5  E.  P.  Smith),  549. 

7.  The  provisions  of  2  Revised  Statutes  (667),  authorizing  a  jury  to  con- 
vict a  prisoner  of  a  crime  in  a  degree  inferior  to  that  charged  against 
him  in  the  indictment,  is  constitutional ;  and  a  conviction  of  arson  in 
the  third  degree  is  sustainable  under  an  indictment  charging  arson  in 
the  first  degree  only.     Supreme  Ct.,  Gen.   T.,  1859,  People  a.  Didien, 
17  How.Pr.JR.,  224. 

8.  A  prisoner  charged  with  a  crime  in  one  degree,  where  the  statute 
allows  the  jury  to  convict  him  of  the  same  crime  in  an  inferior  degree, 
is  bound  to  take  notice  of  such  statute,  and  prepare  to  meet  the  charge 
in  all  its  inferior  degrees.     Ib. 

9.  A  verdict  of  "guilty  of  an  assault  and  battery,  with  intent  to  kill,"  is 
insufficient,  and  judgment,  as  for  a  felony,  rendered  upon  it,  should  be 
reversed.     An  assault  and  battery,  with  intent  to  kill,  is  not  a  felony, 
unless  it  is  committed  with  a  deadly  weapon,  or  by  such  other  means 
or  force  as  is  likely  to  produce  death  [3  Rev.  Stats.,  5th  ed.,  944, 
§  38] ;  and  this  element  of  the  offence  must  appear  in  the  verdict. 
The  form  of  the  verdict  must  be  such,  that  all  the  circumstances  con- 
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stituting  the  offence  must  be  found,  in  order  to  enable  the  court  to 
give  judgment;  for  the  court  cannot  supply  a  deficit  in  the  statement 
made  by  the  jury  on  the  record,  by  any  intendment  or  implication 
whatsoever.  [1  Chit.  Or.  L.,  643  ;  4  Met.,  354;  21  Pick.,  509.]  Su- 
preme Ct.,  Gen.  T.,  1859,  O'Leary  a.  The  People,  17  How.  Pr.  R.,  3 1C. 

10.  On  reversing  the  judgment,  the  Supreme  Court  cannot  give  a  new 
judgment,  nor  send  back  the  case  for  a  new  trial,  or  a  proper  judg- 
ment.    [The  People  a.  Taylor,  3  Den.,  91 ;  Commonwealth  a.  Fisch- 
blatt,  4  Met,  354 ;  Dyer  a.  Commonwealth,  23  Pick.,  404 ;  2  Campb., 
646.]     Ib. 

11.  The  judgment  record,  upon  a  conviction  for  felony,  need  not  state 
the  constant  presence  of  the  prisoner  during  trial.     That  fact  will  be 
inferred,  if  the  record  shows  that  the  prisoner  was  present  at  the 
opening  of  the  trial.     Stephens  a.  The  People,  19  N.   T.  (5  E.  P. 
Smith),  549. 

12.  Where,  on  an  examination  of  a  bill  of  exceptions  in  a  criminal  cause, 
the  justice  has  grave  doubts  as  to  the  correctness  of  the  ruling  of  the 
court,  it  is  the  duty  of  the  court  to  allow  a  writ  of  error,  and  stay  the 
execution.     The  People  a.  Hartung,  17  How.  Pr.  R.,  151. 

EVIDENCE,  tit.  In  Certain  Actions,  14;  tit.  Opinions  of  Witnesses;  WIT- 
NESS, 7  ;  WRIT  OF  ERROR. 

DAMAGES. 

1.  Exemplary  damages  are  only  recoverable  where  the  defendant's  act 
was  wilful,  or  there  was  a  deliberate,  preconceived,  or  positive  inten- 
tion to  injure,  or  a  reckless  disregard  of  the  safety  of  persons  or  prop- 
erty.    Wallace  a.  The  Mayor,  &c.,  of  New  York,  Ante,  40. 

2.  Exemplary  damages  may  be  recovered  in  an  action  for  defamation. 
1859,  Hunt  a.  Bennett,  19  N.  Y.  (5  E.  P.  Smith),  174. 

3.  Actual  damage  is  not  necessary  to  sustain  a  verdict  for  exemplary 
damages.     Fry  a.  Bennett,  Ante,  45. 

4.  When  property,  unlawfully  taken,  is  afterwards  returned  to  the  owner, 
before  suit  brought,  and  is  accepted  by  him,  the  return  and  acceptance 
should  be  considered  in  mitigation  of  damages.     Hibbard  a.  Stewart, 

I  Hilt.,  207. 

5.  In  such  a  case,  judgment  for  the  whole  value  of  the  property  taken  is 
erroneous.     [Hanmer  a.  Wilsey,  17  Wend.,  91;  Vosburgh  a.  Welsh, 

II  Johns.,  175;  Gibbs  a.  Chase,  10  Mass.,  128.]     Ib. 

6.  The  measure  of  damages  on  a  recovery  for  mesne  profits.     Holmes  a. 
Davis,  19  Jf.  Y.  (5  E.  P.  Smith),  488. 

7.  The  language  of  section  2  of  the  act  of  1847,— declaring  that  the  jury 
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"  may  give  such  damages  as  they  shall  deem  a  fair  and  just  compensa- 
tion," &C.,  "  with  reference  to  the  pecuniary  injusy  resulting  from  such 
death  to  the  wife  and  next  of  kin  of  such  deceased  persons," — is  mere- 
ly permissive,  and  cannot  be  regarded  as  restricting  the  jury,  on  the 
question  of  damages,  to  the  pecuniary  injury  resulting  from  the  death 
of  the  person  killed,  to  the  wife  and  next  of  kin  of  the  deceased. 
Gen.  T.,  1858,  Dickens  a.  New  York  Central  R.  R.  Co.,  28  Barb.,  41 ; 
Supreme  Ct.,  Gen.  T.,  1858,  Keller  a.  New  York  Central  R.  R.  Co., 
17  How.Pr.R.,  102. 

DEFENCES,  5  ;  EVIDENCE,  tit.  Burden  of  Proof,  3  ;  INFANT,  4. 

DEBTOR  AND  CREDITOR. 

1.  A  composition  deed  signed  by  several  creditors  has  a  sufficient  consid- 
eration as  towards  each  creditor,  in  the  fact  that  the  others  unite  in 
relinquishing  to  the  debtor  a  part  of  their  claims,  or  concede  to  him 
some  modification  of  their  right  to  enforce  them.     Hall  a.  Merrill, 
Ante,  116. 

2.  In  the  absence  of  evidence  to  the  contrary,  it  does  not  devolve  ou  the 
debtor,  relying  on  such  a  deed  as  a  bar  against  the  claim  of  a  creditor, 
to  prove  that  other  creditors  signed  subsequently  to  the  claimant-    Il>. 

3.  It  seems,  that  it  should  be  presumed  that  all  who  signed  did  so  at  the 
same  time,  upon  one  general  consideration.     Ib. 

CREDITOR'S  ACTION. 

DEED. 
PARTITION,  2. 

DEFAMATION. 

SLANDER. 

DEFAULT. 

1.  The  defendant,  by  reason  of  an  irregularity  in  the  service  of  an  order 
giving  him  more  time  to  answer,  suffered  his  time  to  elapse  without 
answering.     He  then  moved,  before  judgment  was  entered  against 
him,  for  leave  to  answer. 

Held,  1.  That  his  application,  showing  substantial  matter  of  defence, 
should  be  granted. 

2.  That  an  order  denying  the  motion  was  appealable  without  a  cer- 
tificate of  the  judge,  under  rule  of  22d  March,  1851.  McGuin  a.  Cace, 
Ante,  160. 

2.  Where  defendant  shows  that  he  has  substantial  matter  of  defence,  his 
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rights  should  not  be  summarily  disposed  of  by  denying  a  motion  to  be 
relieved  from  an  irregularity.    Ib. 

DISTRICT  COURTS  OF  THE  CITY  OF  NEW  YORK  ;  JUDGMENT,  2,  4  ;  JUS- 
TICE'S COURT,  tit.  Default ;  MARINE  COURT,  tit.  Default. 

DEFENCES. 

1.  It  seems,  that  though  a  defendant  is  not  to  be  permitted  to  avail  him- 
self of  a  defence  which  appeal's  only  upon  his  evidence,  and  was  not 
stated  in  his  answer,  yet  if  it  appears  from  the  plaintiff's  own  evidence 
that  he  is  not  entitled  to  the  relief  prayed,  the  court  will  not  assist  him. 
Ely  a.  Cook,  Ante,  366. 

2.  Although  a  plaintiff  may,  after  an  answer  of  "another  action  pending," 
discontinue  the  former  action,  and  plead  such  discontinuance  as  a  good 
reply  [Averill  a.  Patterson,  10  How.  Pr.  R.,  85],  yet  such  discontinu- 
ance must  be  made  before  issue  is  joined  and  the  cause  noticed  for  trial. 
Supreme  Ct.,  Sp.  T.,  1858,  Swart  a.  Borst,  17  How.  Pr.  R.,  69. 

3.  Defects  in  the  organization  and  conduct  of  a  corporation  not  a  defence 
in  an  action  by  it  on  a  contract  made  with  it.     Gen.  T^  1859,  Eagle 
Works  a.  Churchill,  2  Bosw.,  171. 

4.  The  subsequent  performance  of  a  contract,  after  a  breach  not  sufficient 
to  authorize  the  aggrieved  party  to  rescind,  does  not  preclude  his  action 
for  damages  for  the  breach.     Dibblee  a.  Corbett,  Ante,  200. 

5.  Of  the  measure  of  damages  in  such  action.     Ib. 

6.  In  an  action  on  a  joint  contract,  the  omission  of  the  plaintiff  to  sue  all 
the  joint  contractors  is  a  complete  defence  to  the  action,  and  may  be 
set  up  in  bar  of  the  action,  and  is  to  be  treated  like  any  other  valid 
defence.     [Leavitt  a.  Tuttle,  4  Kern.,  465.]     So  held,  in  an   action 
against  an  attorney,  to  whom  money  was  paid  as  one  of  a  partnership 
composed  of  several  attorneys.     Gen.  T.,  1858,  Wooster  a.  Chamberlin, 
28  Barb^  602. 

7.  A  legal  proceeding,  regular  on  its  face,  though  instituted  in  violation 
of  good  faith  or  contrary  to  agreement,  and  with  a  fraudulent  intent, 
cannot  be  treated  as  a  nullity  where  the  question  arises  collaterally. 
[See  Putnam  a.  Mann,  3  Wend.,  202;  Allen  a.  Martin,  10  Ib.,  300; 
Beatty  a.  Perkins,  6  Ib.,  382.]     Gen.  T^  1858,  Whittaker  a.  Merrill, 
28  Barb.,  526. 

8.  In  an  assignee's  action  against  a  defendant  for  a  conversion  of  promis- 
sory notes,  it  appeared  that  the  defendant,  by  fraud,  induced  the  plain- 
tiff's assignor  to  give  him  possession  of  the  notes  for  a  special  purpose, 
and  then  refused  to  return  them,  but  brought  an  action  against  the 
assignor,  and  obtained  an  attachment,  which  he  procured  to  be  levied 
upon  them. 
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Held,  That  the  plaintiff  could  not  recover  for  the  conversion.  The 
defendants'  fraud  did  not  estop  them  from  setting  up  the  attachment 
as  a  defence  in  such  action.  Ib. 

9.  The  proper  remedy  in  such  case  is  an  action  for  the  fraud.     Jb. 

10.  In  an  action  upon  the  bond  against  the  heirs  of  the  mortgagor, 
brought  in  the  name  of  the  mortgagee,  but  for  the  benefit  of  the 
grantee  of  the  heirs  of  the  mortgaged  premises,  where  the  defence  is 
that  the  plaintiff  ought  first  to  resort  to  the  mortgage,  proof  is  admis- 
sible that  the  heirs  represented  to  the  grantee  at  the  time  of  his  pur- 
chase that  the  premises  were  subject  only  to  another  mortgage,  the 
amount  of  which  was  deducted  frrom  the  purchase-money,  and  the 
balance  paid  by  the  grantee,  who  understood  that  there  was  no  further 
incumbrance,  when  in  fact  the  mortgage  accompanying  the  bond  sued 
on  was  at  the  time  a  lien  on  the  premises.     Gen.  T.,  1858,  Roosevelt 
a.  Carpenter,  28  Barb.,  426. 

ANOTHER  ACTION  PENDING  ;  ATTACHMENT,  2,  3  ;  CONTRIBUTION  ;  COR- 
PORATION, 3  ;  DIVORCE  ;  FORMER  ADJUDICATION  ;  MALICIOUS  PROSE- 
CUTION, 2  ;  QUESTIONS  OF  LAW  AND  FACT,  5  ;  SUNDAY  ;  UNDERTAKING, 
7 ;  USURY. 

DELAY  OF  THE  COURT. 

Where  an  act  is  to  be  done  within  a  certain  time,  in  which  the  con- 
currence of  the  court  is  necessary,  and  a  party  has  done  all  that  he  is 
required  to  do  to  obtain  the  decision  of  the  court,  he  is  not  to  suffer 
through  the  court's  delay ;  and  if  the  court  give  their  decision  after 
the  time  is  passed,  it  may  be  entered  up  as  of  the  time  when,  by  law, 
it  ought  to  have  been  given.  Clapp  a.  Graves,  Ante,  20. 

DEMURRER. 

1.  Where  the  complaint  is  sustained  by  reported  cases,  a  demurrer  to  it 
must  be  treated  as  frivolous.     Phelps  a.  Ferguson,  Ante,  206,  and  note. 

2.  The  demurrer  specified  as  the  ground  of  demurrer,  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action ;   among 
other  things,  in  that  it  did  not  show  the  plaintiff's  capacity  to  sue. 

Held,  that  although  the  latter  objection  was  not  properly  a  specifi- 
cation of  a  particular,  falling  under  the  general  objection  that  the  com- 
plaint did  not  state  facts  sufficient,  but  should  have  been  assigned  as  a 
distinct  ground  of  demurrer,  the  error  should  be  disregarded.  Con- 
necticut Bank  a.  Smith,  Ante,  168. 

3.  The  objection  to  plaintiff's  omission  to  comply  with  the  rule,  requiring 
each  cause  of  action  to  be  numbered  and  separately  stated,  is  not  avail- 
able under  a  demurrer  which  merely  specifies  that  several  causes  of 
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DEPOSITION    DE   BENK    E88E. 


action  are  improperly  united.     Gen.  T.,  1857,  Badger  a.  Benedict,  1 
Hilt.,  414. 

ANSWER,  3 ;  COMPLAINT,  5 ;  PLEADING,  2,  3,  15. 

DEPOSITION  DE  BENE  ESSE. 

1.  In  taking  a  deposition  it  is  not  necessary  for  the  judge  himself  to  write 
down  the  examination  of  the  witness ;  it  is  sufficient  that  he  admin- 
isters the  proper  oath,  and  then  after  the  witness  has  been  examined 
in  his  presence,  and  the  examination  has  been  written  down  by  counsel, 
that  he  reads  it  over  to  the  witness  before  the  signing  and  certifying 
thereof.     MacDonald  a.  Garrison,  Ante,  34. 

2.  When,  under  a  statute  authorizing  the  deposition  of  a  witness  to  be 
taken  before  a  judge  out  of  court,  and  which  requires  that  the  depo- 
sition "shall  be  carefully  read  to  and  subscribed  by  the  witness,"  the 
judge,  taking  it,  certifies  that  "  it  was  read  to  the  witness,"  the  deposi- 
tion will  not  be  excluded  at  the  trial  because  the  certificate  does  not 
state  that  it  was  "  carefully"  read.     The  court  will  presume,  under 
such    circumstances,  that   the   officer  performed  the  duty  properly, 
which  the  statute  enjoins,  before  he  made  his  certificate.     Gen.  T., 
1857,  Sheldon  a.  Wood,  2  Bosw^  268. 

3.  On  the  18th  of  March,  1853,  on  a  trial  in  the  city  of  New  York,  com- 
menced before  referees  in  Dec.,  1851,  and  adjourned  from  time   to 
time  till  that  clay,  the  deposition  of  a  witness  residing  in  Buffalo  was 
offered  in  evidence  by  the  plaintiffs;  and  the  evidence  of  the  inability 
of  the  witness  to  attend  was  the  testimony  of  his  son,  to  the  effect 
that  "he  was  in  the  city  in  April,  1852,  to  be  a  witness  in  this  case; 
that  he  was  then  in  feeble  health,  and  was  detained  at  Utica  by  sick- 
ness, on  his  journey  home,  and  that  he  was  here  again  in  Sept.,  1852, 
in  the  hope  that  it  would  benefit  his  health ;  that  he  returned  home 
much  weaker,  and  since  has  been  unable  to  make  a  journey ;  that  his 
complaint  is  consumption;  that  a  week  prior  to  said  18th  of  March, 
when  the  son  left  Buffalo,  the  witness  was  very  feeble,  unable  to  get 
out  of  his  house  or  to  sit  up  all  day,  and  that  the  family  scarcely  ex- 
pected him  to  live  from  week  to  week ;"  and  without  disposing  of  the 
question,  the  referees  adjourned  to  the  10th  of  May,  1853,  when  the 
deposition  was  again  offered  and  received,  against  the  objection,  u  that 
the  evidence  of  the  witness's  inability  to  attend  is  insufficient." 

Held,  that  the  evidence  on  that  point  was  sufficient  to  entitle  it  to 
be  read  on  the  day  it  was  first  offered,  and  proved  sufficiently,  from  the 
nature,  extent,  and  duration  of  the  illness  of  the  witness,  his  inability 
to  attend  on  the  10th  of  May,  when  it  was  finally  offered  and  received. 
Gen.  T.,  1857,  Sheldon  a.  Wood,  2  Bosw.,  268. 
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4.  Three  witnesses,  K.,  P.,  and  S.,  were  examined  conditionally.     Their 
depositions  being  offered  in  evidence  on  the  trial,  the  defendant  ob- 
jected that  there  was  not  sufficient  proof  of  their  absence  from  the 
State.     The  plaintiff  then  introduced  proof  tending  to  show  that  K. 
was  a  resident  of  Ohio,  and  had  left  the  city  for  that  State  the  week 
previously ;   that  S.  was  a  resident  of  California,  and  had  sailed  for 
home  in  the  next  steamer  after  his  testimony  was  taken ;  that  P.  also 
was  out  of  the  State,  and  had  gone  to  California. 

Held,  sufficient  to  authorize  the  reading  of  the  depositions.  Gen.  T., 
1858,  Roberts  a.  Carter,  28  Barb.,  463. 

5.  On  examination  of  a  witness  de  bene  esse,  certain  papers  were  produced 
before  him,  their  genuineness  proved  by  him,  and  they  were  marked 
and  numbered  as  "exhibit  A,  1,"  &c. 

Held,  that  the  papers  were  not  thereby  made  a  part  of  the  evidence 
in  the  case ;  until  they  were  read  in  evidence,  the  other  party  acquired 
no  right  over  them.  If  he  desired,  and  was  entitled  to  the  benefit  of 
them  as  evidence,  he  should  have  procured  a  discovery  of  them,  or 
been  prepared  to  give  parol  evidence  of  their  contents  on  their  not 
being  produced.  1859,  Edmonstone  a.  Hartshorn,  19  N.  Y.  (5  E.  P. 
Smith),  12. 

AFFIDAVIT,  2  ;  APPEAL,  25,  26. 

DEPOSITION  ON  COMMISSION. 

1.  That  a  party  is  entitled  to  a  commission  to  examine  himself  the  same 
as  any  other  witness,  the  testimony  to  be  used  on  the  trial.     [Disap- 
proving of  Fairbanks  a.  Tregent,  17  How.  Pr.  R.,  258.]     Supreme  Ct., 
III.  Dist.,  Gen.  T.,  1859,  Bigelow  a.  Mallory,  17  How.  Pr.  R.,  426. 

2.  On  affirming  a  judgment  granting  a  divorce  to  the  plaintiff,  the  wife, 
the  court  directed  a  reference,  to  ascertain  the  amount  of  alimony. 
About  three  years  afterwards  the  plaintiff,  for  the  first  time,  noticed  the 
reference  for  hearing,  whereupon  the  defendant  moved  for  a  commis- 
sion to  take  testimony  in  a  distant  State. 

Held,  that  the  motion  was  too  late  ;  it  might  have  been  made  long 
before,  and  the  defendant  might  have  himself  brought  on  the  reference. 
The  delay  of  the  plaintiff  to  do  so  did  not  excuse  defendant's  neglect 
to  move  earlier.  Forrest  a.  Forrest,  Ante,  289. 

3.  Application  for  a  commission  to  take  testimony  denied,  on  the  ground, 
among   others,  that   it  asked   to   examine  witnesses  who  were   not 
named.     Ib. 

4.  Although  a  commission  to  take  testimony  is  to  be  granted  almost  as 
of  course,  where  no  stay  of  proceedings  is  asked  ;  yet  on  settling  the 
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DISBURSEMENTS. 


interrogatories  the  judge  should,  if  required,  look  into  the  interroga- 
tories propounded,  to  see  if  they  are  proper,  and  should  disallow  ques- 
tions which  would  not  be  admissible  at  the  trial.  MacDonald  a.  Gar- 
rison, Ante,  178. 

5.  A  commission  cannot  be  granted  to  take  the  testimony  of  an  adverse 
party,  to  be  used  on  the  hearing  of  a  motion.  The  provisions  of  law, 
for  compelling  the  testimony  of  a  party,  extend  only  to  testimony  to 
be  used  on  the  trial.  Stake  a.  Andre,  Ante,  420. 

AFFIDAVIT,  2  ;  APPEAL,  25,  26 ;  DEPOSITION  DE  BENE  ESSE. 

DISBURSEMENTS. 
COSTS,  17,  18,  19,  20,  21. 

DISCHARGE. 

1.  Objections  which  do  not  relate  to  the  jurisdiction  of  the  officer  grant- 
ing the  discharge  cannot  be  raised  to  avoid  the  discharge  in  collateral 
proceedings.     [Jackson  a.  Robinson,  4  Wend.,  440 ;  People  a.  Stry- 
ker,  24  Barb.,  649  ;  Stanton  a.  Ellis,  2  Kern.,  575.]     Gen.  T.,  1858, 
Rusher  a.  Sherman,  28  Barb.,  416,  417. 

2.  An  insolvent's  discharge,  granted  under  laws   of  another  State,  by 
which  the  debtor  is  discharged  from  all  debts  founded  on  any  contract 
made  by  him  within  that  State,  or  to  be  performed  within  the  same,  is 
not  a  defence  in  an  action  in  this  State,  by  a  citizen  of  this  State,  on 
a  promissory  note  made  in  the  State  where  the  discharge  was  after- 
wards granted,  but  expressing  no  place  of  payment,  and  which,  before 
maturity,  was  negotiated  within  this  State  to  the  plaintiff.     Ballard  a. 
Webster,  Ante,  404. 

INSOLVENCY. 

DISCONTINUANCE. 

1.  An  order  made  by  the  court  at  special  term,  provided  that  the  plain- 
tiff might  discontinue  the  action  ;  and  in  case  he  elected  to  do  so  within 
twenty  days,  and  served  notice  thereof  on  the  plaintiff's  attorney,  the 
defendants  were  required,  among  other  things,  to  stipulate  to  answer 
in  a  new  action ;  and  if  they  refused  to  do  so,  leave  was  given  to  the 
plaintiff  to  take  judgment  in  the  present  action.  The  plaintiff,  instead 
of  discontinuing,  and  serving  a  notice  thereof,  appealed  to  the  general 
term,  where  the  order  was  affirmed  after  the  twenty  days  had  elapsed. 
Held,  1.  That  he  was  not  bound  to  discontinue  the  action  by  entry 
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of  an  order ;  but  service  of  a  notice  of  his  election  to  do  so  would  have 
been  a  compliance  with  the  condition. 

2.  That  it  was  too  late  notwithstanding  the  appeal,  to  serve  such 
notice  after  expiration  of  the  time  limited  for  it.  Ferry  a.  The  Bank 
of  Central  New  York,  Ante,  100. 

2.  The  defence  that  a  former  action  is  still  pending  between  the  parties 
for  the  same  subject-matter,  will  not  be  avoided  by  a  discontinuance  of 
the  former  action,  unless  the  discontinuance  is  perfected  at  least  by  the 
time  that  the  issue  in  the  second  action  is  to  be  regarded  as  perfected, 
and  has  been  noticed  for  trial.  Supreme  Ct.,  Sp.  T.,  1858,  Swart  a. 
Borst,  17  How.  Pr.  R.,  69. 

APPEAL,  3  ;  APPEARANCE,  2. 


DISCOVERY  AND  INSPECTION  OF  DOCUMENTS. 

1.  An  order  for  discovery  will  be  denied  where  it  is  made  manifest  that 
the  defendant  can  have  no  defence  which  he  cannot,  without  the 
papers,  &c.,  sought  for,  set  up  in  due  legal  form  to  raise  the  proper 
issues.     Gen.  T.,  1858,  Mora  a.  McCredy,  2  Bosw.,  669. 

2.  Though  discovery  may  be  ordered  to  assist  a  defendant  to  facts  with- 
out which  he  cannot  frame  an  answer  with  safety  to  his  rights,  it  is 
not  intended  to  protect  him  from  answering  untruthfully ;  or  to  inform 
him  how  fully  he  may  have  furnished  the  plaintiff  with  the  means  of 
disproving  the  answer  which  he  may  propose  to  interpose.     And  where 
the  papers  sought  cannot  furnish  the  materials  for  the  answer,  though 
their  examination  might  be  a  useful  precaution,  the  discovery  should 
be  denied.     Ib. 

3.  It  is  not  sufficient  for  the  moving  party  to  say  that  he  thinks  a  discov- 
ery is  necessary.     He  must  show  how  and  why.     Supreme  Ct.,  Sp.  T., 
1858,  Wilkie  a.  Moore,  17  How.  Pr.  R.,  480. 

DISTRICT  COURTS  OF  THE  CITY  OF  NEW  YORK. 

1.  Jurisdiction  of  justice  of  a  district  court  in  the  city  of  New  York  in 
summary  proceedings  to  obtain  possession  of  lands.     Carlisle  a.  McCall, 
1  Hilt.,  399. 

2.  The  judgment  of  a  district  court  of  the  city  of  New  York  will  not  be 
reversed  on  appeal,  on  the  ground  that  though  the  complaint,  which 
was  for  a  conversion,  relied  on  an  implied  contract,  the  evidence  could 
only  support  an  action  for  tort,  where  it  appears  that  the  defendant 
was  not  misled.     Doughty  a.  Crozier,  Ante,  411. 

3.  An  undertaking  on  appeal,  given  under  section  354  of  the  Code,  to 
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pay  in  case  of  affirmance,  all  costs,  extra  costs,  and  disbursements 
awarded  against  the  appellant  in  the  court  below,  together  with  all 
costs  and  damages  that  might  be  awarded  against  him  upon  the  appeal, 
does  not  bind  the  sureties  for  the  payment  of  the  damages  recovered  by 
the  judgment  appealed  from.  Onderdonk  a.  Emmons,  Ante,  187. 

4.  The  "damages"  intended  by  section  354,  are  such  sum  as  the  appel- 
late court  may  award  the  respondent  in  addition  to  the  judgment  ap- 
pealed from,  and  beyond  the  costs  of  appeal.     Ib. 

5.  A  justice  of  a  district  court  has  the  right,  in  the  exercise  of  a  sound 
discretion,  to  permit  a  defendant  to  appear  and  answer  at  any  time  be- 
fore proof  is  taken  on  behalf  of  the  plaintiff.     Such  an  appearance  car- 
ries with  it  all  the  rights  incidental  to  a  regular  appearance  on  the 
return  of  a  summons, — e.  g^  the  right  to  demand  a  jury.     (Ingraham, 
J.,  dissented.)     Mead  a.  Darragh,  1  Hilt.,  395. 

6.  Where  judgment  is  rendered  in  a  district  court  without  proof,  and  on 
default,  upon  a  constable's  return  of  the  personal  service  of  a  summons 
and  complaint,  the  statute  must  be  strictly  complied  with.     The  jus- 
tice's return,  in  such  a  case,  should  show  that  a  copy  of  the  complaint 
was  served,  verified  by  the  party  pleading,  or  his  agent  or  attorney,  as 
the  case  may  be.     A  mere  return  that  the  summons  was  served  with 
the  complaint  is  not  sufficient.     The  return  should  either  set  out  the 
complaint  served,  or,  if  it  is  annexed  thereto,  should  refer  to  it  as  the 
complaint  upon  which  judgment  was  rendered.     Gen.  T,,  1858,  Spring 
a.  Baker,  1  Hilt.,  526. 

7.  On  appeal,  under  §  366  of  the  Code,  from  a  judgment  of  a  district 
court,  taken  by  default,  the  allegation  of  the  defendant,  that  he  is  ig- 
norant of  law  proceedings,  is  not  a  sufficient  excuse  for  his  non-attend- 
ance at  the  time  and  place  mentioned  in  the  summons  served  upon 
him.     Mayor,  &C.,  of  New  York  a.  Green,  1  Hilt^  393. 

8.  Nor  is  his  mere  general  denial  of  the  allegations  in  the  complaint  suf- 
ficient evidence  that  injustice  has  been  done  him.     If  the  defendant 
wishes  to  obtain  a  new  trial  in  such  a  case,  he  must  point  out  the 
mode  in  which  injustice  has  been  done.     Ib. 

9.  The  New  York  Common  Pleas  cannot  relieve  a  defendant,  under  §  366 
of  the  Code,  from  a  judgment  taken  by  default  in  a  district  court,  if  he 
has  once  appeared  in  the  action.     [1  E.  D.  Smith,  410.]     Wilde  a. 
New  York  and  Harlem  R.  R.  Company,  1  Hilt.,  302. 

JUSTICES'  COURTS. 
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DIVORCE. 

Whether  the  defence  of  adultery  can  be  interposed  in  an  action  for  di- 
vorce on  the  ground  of  cruel  and  inhuman  treatment, — Query? 
McNamara  a.  McNamara,  Ante,  18. 

AFFIRMATIVE  RELIEF  ;  ALIMONY. 

EJECTMENT. 

ACTION. 

ELECTION  OF  ACTIONS. 
HEIRS  AND  DEVISEES,  2. 

ENLISTMENT. 

1.  The  act  of  Congress  permits  the  enlistment  of  infants  in  the  army  and 
navy,  with  the  consent  of  "  the  parent,  first  had  and  obtained." 

Held,  that  the  mother  of  an  infant  son,  the  father  being  dead,  and 
the  mother  married  and  living  with  a  second  husband,  had  authority 
to  consent.  Supreme  Ct.,  Sp.  T^  1856,  Matter  of  Cook,  17  How.  Pr. 
E.,  337. 

2.  A  parol  consent  was  given  at  the  time  of  the  enlistment,  and  after- 
wards a  written  consent  was  given. 

Held,  that  the  consent  was  "  first  had  and  obtained,"  as  required 
by  the  statute.  Ib. 

3.  It  seems,  that  an  enlistment  before  consent  would  be  valid  from  the 
time  consent  was  afterwards  given.     Ib. 

INFANT,  1. 

ESTOPPEL. 

The  maker  of  a  negotiable  promissory  note,  who  gives  a  certificate  that 
it  is  valid,  when  he  knows  it  is  not,  on  the  faith  of  which  a  bona-fidc 
purchaser  for  value  takes  the  notes,  is  estopped  from  setting  up  as 
against  him  the  invalidity  of  the  note.  No  man,  as  against  an  inno- 
cent person,  can  take  advantage  of  his  own  fraud.  So  far  from  being, 
in  such  case,  a  defence,  the  fraud  would  itself,  if  any  loss  were  sustain- 
ed, be  a  positive  cause  of  action,  entitling  the  injured  party  to  equiva- 
lent damages.  [See  the  cases  of  Holmes  a.  Williams,  10  Paige,  326  ; 
Watson's  Executors  a.  McLaren,  19  Wend.,  557  ;  Dowe  a.  Schutt,  2 
Den.,  621 ;  Clark  a.  Sisson,  4  Duer,  408  ;  Truscott  a.  Davis,  4  Barb., 
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EVIDENCE. 


495;  26  Barb.,  611.]     Supreme  Ct.,  Gen.  T.,  1859,  Mechanics'  Bank 
of  Brooklyn  a.  Townsend,  17  How.  Pr.  R.,  569. 

EVIDENCE. 

[DEPOSITION  DE  BENE  ESSE  ;  DEPOSITION  ON  COMMISSION;  EXAMINATION 

OF  PARTY.] 

I.   What  matters  will  be  judicially  noticed. 

Whether  the  court  should  take  judicial  notice  of  the  time  of  the  occur- 
rence of  the  day  of  Thanksgiving,  appointed-  by  the  Governor, —  Query  ? 
Troy  City  Bank  a.  Lanman,  19  N.  T.  (5  E.  P.  Smith),  477,  482. 

Tit.  In  certain  actions,  8. 

II.  Burden  of  Proof. 

1.  The  burden  of  proving  actual  malice  in  the  speaking,  when  the  words 
are  spoken  on  an  occasion  which  creates  the  privilege,  is  upon  the 
plaintiff.     Gen.  T^  1858,  Liddle  a.  Hodges,  2  Bosw.,  537. 

2.  When  the  acts  of  a  party  are  sought  to  be  avoided  on  the  ground  of 
mental  incapacity,  the  burden  of  proof  rests  on  him  who  alleges  the 
incapacity.     Phelan's  Case,  Ante,  286. 

3.  An  employee,  having  been  discharged  without  just  cause,  is  entitled, 
prima  facie,  to  recover  the  full  amount  of  the  contract  price,  up  to  the 
time  of  the  commencement  of  the  action.     It  devolves  upon  the  de- 
fendant to  show,  in  mitigation  of  damages,  that  the  plaintiff  might 
have  obtained  employment  elsewhere.     [Hein  a.  Wolf,  1  E.  D.  Smith, 
70,  and  see  2  Den.,  608.]      Gen.  T^  1856,  Thompson  a.  Wood,  1 
Hilt.,  93. 

4.  In  an  action  for  injuries  occurring  through  negligence,  the  burden  of 
proof  is  on  the  defendant  to  show  that  the  plaintiff  was  himself  guilty 
of  such  neglect  as  would  prevent  his  recovery,  by  reason  of  his  con- 
tributing to  the  injury  complained  of.     De  Benedetti  a.  Mauchin,  1 
JKfc,  213. 

5.  Where  an  infant  brings  an  action  to  rescind  a  contract  of  purchase, 
based  on  the  fact  of  her  infancy  at  the  time  of  making  the  contract, 
and  on  the  further  fact,  that  the  defendant  fraudulently  misrepresented 
the  value  of  the  property,  and  imposed  upon  the  plaintiff's  inexperi- 
ence, the  burden  of  proving  misrepresentations  made,  and  imposition 
practised,  is  upon  the  plaintiff.     Gen.  T^  1857,  Gray  a.  Lessington,  2 

257. 

COMPLAINT,  32  ;  CREDITOR'S  ACTION,  5. 
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III.  Presumptions. 

In  support  of  the  jurisdiction  of  the  Superior  Court  of  Buffalo,  the  Court 
of  Appeals  presumed,  after  judgment,  that  the  defendant,  sued  as  in- 
dorser  of  a  note  dated  at  Buffalo,  though  residing  elsewhere,  and  occu- 
pying no  tenement  as  a  place  of  business  in  Buffalo,  made  his  indorse- 
ment within  the  city.  1859,  International  Bank  a.  Bradley,  19  JV.  3". 
(5  E.  P.  Smith],  245. 

IV.  Deeds  and  Private  Writings. 

1.  It  seems,  that  the  statute  of  October  30,  1710  (3  Rev.  Stats.,  App.,  6), 
making  the  transcript  of  a  deed,  acknowledged  and  recorded,  evidence, 
applies  to  deeds  proved  and  recorded  ;  but  if  not,  it  is  made  evidence 
by  fhe  act  of  February  26,  1788  (3  Rev.  Stats*,  App.,  26).     1859, 
Hunt  a.  Johnson,  19  N.  Y.  (5  E.  P.  Smith],  280. 

2.  An  unconditional  covenant  to  convey  lands,  made  in  1729,  conveys  an 
equitable  title,  and  though  expressing  no  legal  consideration  otherwise 
than  by  the  seal,  is  within  the  recording  acts,  so  as  to  allow  the  read- 
ing an  exemplification  thereof  in  evidence.    Ib. 

3.  The  statute  of  1830,  requiring  the  certificate  of  the  clerk  of  the  county 
in  which  a  judge  of  the  Common  Pleas,  not  a  counsellor  at  law,  re- 
sided, in  order  to  entitle  his  certificate  of  acknowledgment  to  be  read 
in  another  county,  does  not  apply  to  acknowledgments  taken  by  such 
officers  before  the  passage  of  that  act.     Jb. 

4.  The  plaintiff  claimed  as  assignee  of  the  cause  of  action  under  an  in- 
strument sealed  and  attested  by  a  subscribing  witness. 

Held,  that  it  was  not  competent  to  prove  the  execution  of  the  as- 
signment by  the  testimony  of  the  assignor.  The  instrument  was  essen- 
tial to  the  action,  and  it  was  sealed.  The  testimony  of  the  subscribing 
witness,  or  proof  of  his  absence  and  of  his  handwriting,  should  have 
been  given.  [McPherson  a.  Rathbone,  11  Wend.,  96  ;  Henry  a.  Bishop, 
2  Ib.,  576  ;  Hallenback  a.  Fleming,  6  Hill,  303.]  Gen.  T.,  1858, 
Jones  a.  Underwood,  28  Barb.,  481. 

5.  The  change  in  the  law  which  allows  parties  to  be  witnesses,  does  not 
alter  or  dispense  with  the  rule.     [Story  a.  Lovett,  1  E.  D.  Smith's  C. 
P.  R.,  153.]     Ib. 

6.  The  execution  of  an  instrument,  not  under  seal,  may  be  proved  by 
evidence  of  the  admission  of  the  party,  although  the  instrument  is  at- 
tested by  a  subscribing  witness  who  is  not  called,  or  his  absence  ex- 
cused.    [Hall  a.  Phelps,  2  Johns.,  451 ;  Shaver  a.  Ehle,  16  Ib.,  201  ; 
Manri  a.  Heffernan,   13  Ib.,  75  ;   Henry  a.  Bishop,  2  Wend.,  575.] 
Gibberton  a.  Ginochio,  1  Hilt.,  218. 
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7.  The  books  of  a  corporation  may  be  proved  by  any  person  who  was 
present  when  they  were  made,  and  who  knows  of  his  own  knowledge 
that  they  are  correct  records  of  the  transactions  which  they  profess  to 
record.     The  secretary  need  not  be  called  to  verify  them  himself.     St. 
Lawrence  Mutual  Insurance  Company  a.  Paige,  1  Hilt.,  430. 

8.  It  seems,  that  a  certified  copy  of  a  chattel  mortgage  is  admissible  in 
evidence  with  like  effect  as  the  original,  where  the  original  is  on  file. 
Van  Hassell  a.  Borden,  1  Hilt.,  128. 

V.   Usage. 

It  is  not  necessary  that  a  witness  should  be  an  expert  in  banking  in 
order  to  prove  a  usage  of  banks.  If  he  knows  the  usage,  he  is  compe- 
tent to  testify  to  it,  whether  he  is  a  banker  or  employed  in  a  bank,  or 
is  accustomed  to  deal  with  banks.  Griffin  a.  Rice,  1  Hilt.,  184. 

VI.  Lost  Instrument!. 

1.  A  notice  to  the  plaintiff  to  produce  a  letter  written  by  the  defendant 
to  the  plaintiff's  assignor,  does  not  entitle  the  defendant  to  offer  sec- 
ondary evidence  of  its  contents,  upon  the  plaintiff's  failure  to  comply 
with  the  requisition  in  the  notice.     He  should  subpoena  the  assignor 
to  produce  it.     If  it  has  been  lost  or  destroyed,  parol  evidence  of  its 
contents  may  be  given.     Gen.  T.,  1856,  Chaffee  a.  Cox,  1  Hilt.,  78. 

2.  Parol  evidence  of  the  contents  of  a  letter  may  be  given,  after  proving 
it  in  the  defendant's  possession,  and  proper  service  of  a  notice  on  him 
to  produce  it,  and  his  refusal  to  do  so.     Gen.  T^  1857,  Sheldon  a. 
Wood,  2  Bosw.,  269. 

3.  In  cases  of  the  alleged  loss  of  a  deed,  the  law  requires  the  greatest 
exactitude  of  proof.     It  requires  incontrovertible  evidence  of  the  ex- 
istence of  the  instrument ;  of  its  execution  and  delivery  by  the  sub- 
scribing witness ;  and  if  there  is  no  subscribing  witness,  the  most  satis- 
factory proof  of  the  genuineness  of  the  grantor's  signature.     Gen.  T., 
1858,  Moore  a.  Livingston,  28  Barb.,  543. 

VII.  Parol  Proof  to  explain  or  vary. 

1.  Evidence  of  a  statement  of  the  agent,  that  his  principals  would  not 
avail  themselves  of  the  benefit  of  a  covenant  which  they  exacted,  pro- 
vided the  violation  of  it  was  orderly,  is  inadmissible.     Gen.  T.,  1858, 
Dodge  a.  Lambert,  2  Bosw.,  570,  579. 

2.  That  parol  proof  of  the  commencement  and  trial  of  a  former  suit  is 
admissible ;  but,  it  seems,  is  not  evidence  of  matters  that  would  ap- 
pear in  the  pleadings.     Chaffee  a.  Cox,  1  Hilt.,  78. 
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3.  Whether  the  written  rules  of  a  company  may  be  proved  by  paro!, — 
Query  ?  Ib. 

VIII.  Admissions. 

1.  In  an  action  against  two  defendants,  as  partners,  upon  a  note  made  in 
the  firm  name,  the  admission  by  one  defendant  of  the  partnership,  and 
of  the  making  of  the  note,  is  not  sufficient  evidence  to  sustain  a  judg- 
ment against  the  other.     Davidson  a.  Hutchins,  1  Hilt.,  123. 

2.  The  defendant's  admission  that  he  had  had  certain  goods,  is  sufficient 
evidence  of  the  delivery  to  maintain  an  action  for  the  sale  and  delivery 
of  the  goods,  although  it  appears  that  they  were,  in  fact,  delivered  to 
some  other  person.     Gen.  T.,  1856,  Griffin  a.  Keith,  1  Hilt.,  58. 

IX.   Opinions  of  Witnesses. 

That,  in  a  criminal  trial,  the  opinion  of  one  expert,  as  to  whether  a 
certain  state  of  facts  was  enough  to  justify  another  expert  in  the  forma- 
tion of  an  opinion  to  which  the  latter  had  testified,  is  not  admissible. 
The  People  a.  Hartung,  17  How.  Pr.  .K.,  151. 

X.  In  Certain  Actions. 

1.  An  indorsee,  who  is  obliged  to  prove  that  a  note  or  bill  was  indorsed 
to  him,  bona  fide,  and  for  value,  before  its  maturity,  in  order  to  main- 
tain his  action,  must  prove  more  than  that  the  note  or  bill  was  seen 
"in  a  batch  of  other  notes  in  a  place  where  the  plaintiff  usually  kept 
his  securities ;"  and  the  belief  of  the  person  seeing  it  there,  that  the 
plaintiff  had  advanced,  on  the  credit  of  that  and  other  collaterals, 
more  than   the  amount  of  such  bill.     Gen.  T.,  1858,   Woodruff  a. 
Wicker,  2  Bosw.,  613. 

2.  In  an  action  by  an  indorsee  against  the  makers  of  a  promissory  note, 
the  plaintiff  must  prove  the  indorsement  to  himself.     Davidson  a. 
Hutchins,  1  Hilt.,  123. 

3.  When  an  indorsee,  prior  to  his  taking  the  note,  sends  it  by  a  messen- 
ger to  the  maker,  with  instructions  to  inquire  if  it  is  a  business  note, 
and  the  inquiry  is  made,  and  he  answers  that  it  is ;  after  proof  of  such 
facts,  the  indorsee  may  prove  that  the  messenger,  in  returning,  re- 
ported to  the  indorsee  what  the  maker  said,  by  any  person  who  heard 
him  make  such  report.     Proof  of  the  latter  fact  is  material,  to  show 
that  the  representation  made,  or  answer  given,  was  communicated  to 
the  indorsee  before  he  took  the  note,  and  such  proof  may  be  made  by 
any  person  who  knows  the  fact.     Gen.  T^  1857,  Robbins  a.  Richard- 
son, 2  Bosw.,  248. 
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4.  Although  it  may  be  that  in  order  to  maintain  an  action  for  use  and 
occupation,  there  must  be  evidence  of  an  actual  and  continual  occupa- 
tion, during  the  whole  period  for  which  the  party  is  allowed  to  recover 
[Wood  a.  Wilcox,  1  Den.,  37],  yet  delivery  and  acceptance  of  the  key 
of  the  leased  premises  is  sufficient  to  establish  the  fact  of  occupation 
[Little  a.  Martin,  3  Wend.,  221 ;   Noble  a.  Smith,  2  Johns.,  56  ;  Tayl. 
Sandl.  &  T.,  229],  which  will  be  presumed  to  continue  until  an  inter- 
ruption thereof  is  shown.     Gen.  T.,  1856,  Seaman  a.  Ward,  1  ffilt^  52. 

5.  That  evidence -of  the  incorporation  of  a  company,  under  a  statute  of 
a  sister  State,  which  such  statute  declares  shall  be  deemed  sufficient 
to  prove  the  fact  of  such  incorporation,  should  be  deemed  sufficient  in 
the  courts  of  this  State,  provided  that  due  proof  of  the  existence  and 
contents  of  such  statute  is  also  given.    [Welland  Canal  Co.  a.  Hatha- 
way, 8  Wend.,  480.]     Gen.  T.,  1857,  Eagle  Works  a.  Churchill,  2 
Bosw.,  166. 

6.  Where,  in  an  action  by  a  corporation,  the  answer  denies  the  incorpo- 
ration of  the  plaintiff's,  it  is  incumbent  upon  them  to  prove  that  fact ; 
but  as  against  persons  who  have  entered  into  contracts  with  the  assumed 
corporation,  as  such,  it  is  sufficient  for  such  a  body  to  show  itself  to  be 
a  corporation  de  facto.     This  cannot  be  done  by  simply  showing  that 
it  has  acted  as  a  corporation,  for  however  long.     Two  things  are  neces- 
sary to  be  shown  :  1.  The  existence  of  a  charter,  or  law  creating  the 
powers  assumed  ;  2.  A  user,  by  the  party,  of  the  rights  claimed  to  be 
conferred  by  such  charter  or  law.     [United  States  Bank  a.  Stearns,  15 
Wend.,  314  ;  Trustees  of  Vernon  Society  a.  Hills,  6  Cow.,  23  ;  Brower 
a.  Appleby,  1  Sandf.,  158  ;  Eaton  a.  Aspinwall,  19  N.  Y.,  119.]    Meth- 
odist Episcopal  Union  Church  a.  Pickett,  19  N.  Y.  (5  E.  P.  Smith), 
482. 

7.  If  the  incorporation  was  claimed  under  a  general  law  of  the  State, 
and  the  law  was  referred  to  and  relied  on  by  counsel  on  both  sides,  the 
appellate  court  will  assume  that  it  was  proved.     Ib. 

8.  It  seems,  that  the  court  might  take  judicial  notice  of  the  general  law, 
and  that  no  proof  of  it  would  be  necessary.     76. 

9.  As  to  proof  of  user,  if  the  organization  is  matter  of  record,  the  record, 
though  imperfect  and  irregular,  is  equivalent  to  a  very  considerable 
degree  of  evidence  of  user.     Ib. 

10.  In  an  action  by  a  religious  society  formed  under  §  3  of  the  general  act 
of  1813,  the  plaintiffs  produced  the  certificate  of  the  first  election  of 
trustees,  which  omitted  to  specify  several  particulars  required  by  the  stat- 
ute, and  they  also  proved  that  some  twenty-five  years  afterwards  a  society 
having  the  same  name  and  location  resolved  to  demolish  and  remove 
their  church,  for  the  purpose  of  erecting  a  new  one  on  the  same  site. 
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Held,  sufficient  evidence  of  user  to  enable  them  to  recover  on  a  con- 
tract of  subscription  made  with  them  by  the  defendants.     Ib. 

11.  In  an  action  for  libel,  slander,  or  assault  and  battery,  evidence  of  the 
wealth  of  the  defendant  is  not  admissible,  upon  the  question  of  dam- 
ages.    [See  Dain  a.  Wyckoff,  3  Seld.,  191  ;  Jones  a.  Buddington,  4  C. 
&  P.,  589  ;  4  Hill,  292  ;  4  Den.,  461.]     Gen.  T^  1858,  Palmer  a. 
Haskins,  28  Barb.,  91.      Compare  Fry  a.  Bennett,  1  Abbotts'  Pr.  R., 
289  ;  Lewis  a.  Chapman,  19  Barb.,  252. 

12.  When  a  defendant  seeks  to  justify  the  taking  of  personal  property 
under  an  execution  against  a  person  other  than  the  plaintiff,  it  is  not 
sufficient  to  produce  the  execution  ;  the  judgment  on  which  it  was  is- 
sued must  also  be  proved.     [High  a.  Wilson,  2  Johns.,  46  ;  Parker  a. 
Walrod,  16  Wend.,  517.]     Gelhaar  a.  Ross,  1  Hilt.,  117. 

13.  Proof  that  the  plaintiff  cannot  enjoy  his  property  in  a  full  and  ample 
manner  by  reason  of  the  acts  of  the  defendant, — e.  g.,  that  he  cannot 
find  tenants  for  his  house  on  account  of  the  noisome  odors  produced  by 
the  nuisance  complained  of, — is  sufficient  proof  of  special  damage  to 
sustain  an  action  to  recover  compensation  therefor.     Gen.  T.,  Cropsey 
a.  Murphy,  1  Hilt.,  126. 

14.  Evidence  of  insurance  having  been  effected  by  a  prisoner  charged 
with  arson,  is  admissible  on  his  trial  for  that  crime,  as  tending  to  es- 
tablish the  allegation  that  the  act  was  done  "  feloniously,  wilfully,  and 
maliciously."     Supreme  Ct..  Gen.  T.,  1859,  People  a.  Didien,  17  How. 
Pr.  JR.,  224. 

15.  That  tlie  debtor's  mere  neglect  to  defend  an  action  brought  against 
him,  without  evidence  of  collusion,  is  not  sufficient  proof  of  fraud.    Rig- 
ney  a.  Tallmadge,  17  How.  Pr.  R.,  556. 

16.  Slight  evidence  of  a  waiver  is  sufficient  to  defeat  a  forfeiture.     Rip- 
ley  a.  Astor  Ins.  Co.,  17  How.  Pr.  R.,  444. 

ATTORNEY  AND  CLIENT,  4 ;  CONSTABLE,  3 ;  DAMAGES,  4  ;  DEFENCES,  10 ; 

INFANT,  3. 

EXAMINATION  OF  PARTIES. 

1.  A  corporation  is  a  "  person  living,"  within  the  provision  of  section  399 
of  the  Code,  allowing  the  conditional  examination  of  a  party,  where  the 
adverse  party,  or  person  in  interest,  is  living.     Wallace  a.  The  Mayor, 
Ac,  of  New  York,  Ante,  40  ;  Gen.  T.,  1858,  Wright  a.  N.  Y.  Central 
R.  R.  Co.,  28  Barb.,  80. 

2.  Where  one  of  two  defendants  dies  and  the  action  goes  on  against  the 
other  without  substitution  of  new  parties,  and  it  does  not  appear  that 
the  survivor  is  less  cognizant  of  the  facts  as  to  which  the  plaintiff  offers 

You  IX.— 32 
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himself  as  a  witness,  it  is  not  a  case  in  which  the  adverse  party  or 
person  in  interest  is  not  living;  but  the  plaintiff  is  entitled  to  testify  in 
his  own  behalf.  Supreme  Ct.,  Gen.  T.,  1859,  Bigelow  a.  Mallory,  17 
How.  Pr.  R^  427. 

3.  It  makes  no  difference  that  the  deceased  party  had  indemnified  the  one 
who  is  the  survivor  against  the  result  of  the  litigation.     Ib. 

COSTS,  21 ;  DEPOSITION  ox  COMMISSION*,  1. 

EXCEPTION. 

1.  The  defendant's  exception  was  stated  to  be  to  the  charge,  "  and  to 
each  part  thereof,  separately  and  distinctly"  and  it  was  treated  as  suffi- 
cient to  a  portion  of  the  charge.     Gen.  T.,  1858,  Dows  a.  Rush,  28 
Barb.,  181. 

2.  It  seems,  that  where  it  is  stated  in  the  case  that  a  witness  named  was 
sworn  and  examined  "under  objection  and  exception  by  the  defendant's 
counsel,"  the  court  on  appeal  will  only  consider  whether  the  witness 
was,  upon  the  facts  appearing  in  the  case,  a  competent  witness  for  the 
plaintiff.     Such  an  objection  and  exception  does  not  bring  under  ex- 
amination the  particular  testimony  given  by  the  witness,  not  further 
objected  to,  nor  any  part  of  it,  if  any  of  such  testimony  was  admissible. 
Gen.  T.,  1858,  Graham  a.  Dunigan,  2  Bosw.,  516. 

3.  The  party  simply  excepted  to  the  clucirge,  on  the  ground  that  the  ques- 
tion of  sufficient  authority  or  assent  should  have  been  submitted  to  the 
jury  as  a  question  of  fact :  but  the  judge  had  not  been  requested  to  sub- 
mit the  question  to  the  jury  ;  nor  had  he  refused  to  do  so. 

Held,  that  the  exception  was  not  equivalent  to  a  request  to  the  court 
so  to  submit,  and  a  refusal  to  do  so.  Gen.  T.,  1858,  Dows  a.  Rush,  28 
Barb.,  180. 

4.  A  nonsuit  will  not  be  set   aside   upon  an  exception  merely  to  the 
granting  of  the  nonsuit,  where  the  evidence  is  such  that  a  verdict 
either  way  would  not  be  disturbed.     Where  there  are  questions  of  fact, 
the  party  may  object  .to  tlieir  being  .assumed  by  the  judge,  and  demand 
the  submission  of  the  case  to  the  jury,  and  the  demand  must  be  com- 
plied with.     A  refusal  to  comply  with  it  is  ground  of  exception.     But, 
this  demand  or  request  must  be  expressly  and  specifically  made,  else 
there  will  be  no  available  exception.     This  request  is  not  sufficiently 
made  by  objecting  to  the  nonsuit,  for  that  must  be  deemed  an  objection 
to  the  rule  of  law  declared  by  the  judge,  upon  admitted  or  established 
iacts,  and  not  a  request  to  go  to  the  jury  to  ascertain  what  the  facts 
are.     A  judge  may  assume,  either  in  granting  a  nonsuit  or  in  his 
•charge  to  the  jury,  the  existence  of  certain  facts  as  established  by  the 
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evidence.  This  assumption  may  or  may  not  be  warranted  by  the  evi- 
dence; if  it  be  not,  the  dissatisfied  party  is  bound  so  to  state,  and  to 
request  the  fact  to  be  submitted  to  the  jury.  Supreme  Ct.,  Gen.  T., 
1859,  Bidwell  a.  Lament,  17  How.  Pr.  R.,  357. 

APPEAL,  33  ;  TRIAL,  tit.  Ckarye,  6. 


EXECUTION. 

1.  The  court  should  not  grant  leave  (under  section  284  of  the  Code)  to 
issue  execution  on  a  judgment  after  the  lapse  of  five  years  from  its 
rendition,  where  it  appears  that  the  judgment-debtor  holds  a  judgment 
against  the  party  making  the  application  greater  in  amount  than  that 
on  which  the  application  is  based.     In  such  a  case,  the  party  applying 
for  leave  should  be  left  to  an  action  upon  his  judgment,  in  which  action 
the  debtor  may  avail  himself  of  his  equitable  set-off.     Betts  a.  Garr,  1 
Hilt.,  411. 

2.  A  watch  hung  up  for  use  in  a  family,  having  no  clock,  and  which  is 
needed  for  their  daily  business,  has  been  held  to  be  exempt  from  exe- 
cution.    And  it  seems,  that  where  a  watch  is  actually  necessary  to  the 
discharge  of  the  debtor's  business,  and  not  merely  a  convenience,  it 
will  be  included  under  the  term  of  "  working  tools."     Superior  Ct., 
Gen.  T.,  1859,  Bitting  a.  Vandenburgh,  17  How.  Pr.  R.,  80. 

3.  It  seems,  where  a  chattel  is  delivered  upon  a  bargain  for  the  purchase 
thereof,  and  to  pay  a  stipulated  price  therefor  at  a  future  day,  and  such 
delivery  is  upon  the  express  contract  that,  until  the  price  is  paid,  the 
owner  parts  with,  and  the  person   receiving  the  chattel  acquires,  no 
title,  the  latter  takes  no  interest,  before  payment,  which  can  be  sold  on 
execution  against  him ;  and,  on  default  in  payment,  the  vendor  may 
recover  the  property  or  maintain  an  action  for  its  value,  even  from  a 
bona-f.de  purchaser  at  a  sheriff's  sale,  on  an  execution  against  the  party 
to  whom  the  chattel  was  thus  delivered.     Piser  a.  Stearns,  1  Hilt.,  84. 
(Compare  15  N.  Y.,  409.) 

4.  Although  the  interests  of  a  mortgagor  in  chattels,  before  default,  may 
be  levied  on  and  sold  under  execution,  yet  where,  after  default  in  the 
mortgage,  it  is  foreclosed,  and  the  property  passes  into  the  possession 
of  the   mortgagee,  the  officer  becomes  a  trespasser  if  he  sells  the 
property  and  delivers  possession  to  a  third  person,  and  is  liable  in 
damages  to  the  mortgagee  therefor.     Gelhaar  a.  Ross,  1  Hilt.,  117. 

5.  Although  a  receiver  who  takes  possession  of  goods  upon  which  the 
sheriff  holds  a  levy  under  execution,  is  bound  to  account  to  the  sheriff 
for  the  proceeds  thereof,  yet  it  is  for  the  sheriff  to  enforce  the  levy, 
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and  the  execution-creditor  has  no  right  to  interfere  against  the  receiver. 
Case  of  the  North  American  Gutta-Percha  Company,  Ante,  79. 

6.  The  execution-creditor  moved,  without  the  sheriff  joining  in  the  appli- 
cation, that  the  receiver  be  compelled  to  pay  over  the  proceeds. 

Held,  that  the  motion  was  properly  denied,  without  prejudice  to  the 
rights  of  the  sheriff.     Ib.     (Compare  Ante,  356.) 

7.  Where  the  facts  justifying  an  order  of  arrest  are  extrinsic  of  the  cause 
of  action  itself,  as  for  goods  sold  (fraudulently  contracted  for),  or  money 
paid  (fraudulently  obtained),  but  are  set  forth  in  the  complaint,  and  the 
defendant  suffers  default,  he  does  not  thereby  admit  the  fraud,  so  as  to 
conclude  him  on  the   question   of  an  execution   against  his  person. 
But  if  such  allegations  of  fraud  in  the  complaint  are  duly  verified  by 
affidavit,  they  operate  as  the  proper  foundation  upon  which  an  order  of 
arrest  might  have  been  granted,  and  thus  the  action  becomes  one  in 
which  the  defendant  might  have  been  arrested.     And  where  in  such 
case  execution  against  the  person  has  issued  of   course   against  the 
defendant,  he  may,  on  affidavits  denying  the  alleged  fraud,  move  to 
set  aside  the  execution,  not  on  the  ground  however  that  it  was  irreg- 
ular, but  as  having  no  foundation  in  the  merits  of  the  case.     Supreme 
Ct.,  Sp.  T^  1859,  Humphrey  a.  Brown,  17  How.  Pr.  R.,  481. 

€.  It  seems,  that  where  the  ground  of  arrest  is  inherent  in  the  nature  of 
the  cause  of  action,  execution  against  the  person  may  be  issued  with- 
out application  to  the  court ;  but  that  in  other  cases,  if  no  facts  justify- 
ing an  arrest  are  stated  in  the  complaint,  it  is  necessary  to  apply  to 
the  court.  Ib. 

AMENDMENT,  8  ;  HUSBAND  AND  WIFE,  3  ;  JUDGMENT,  11,  16. 

EXECUTORS  AXD  ADMINISTRATORS. 

1.  Of  the  extent  to  which  a  foreign  executor,  submitting  to  account  to  a 
surrogate  of  this  State,  is  to  be  governed  by  the  latter  tribunal.     Ly- 
man  a.  Parsons,  28  Barb.,  566. 

2.  Where  the  executor  or  administrator  agrees  with  a  creditor  to  "  sub- 
mit"  matter  in  controversy  to    certain    persons,    to  "determine  and 
award"  upon  the  same,  and  that  judgment  shall  be  entered  "  upon 
such  award  and  determination,"  they  will  be  taken  to  intend  an  arbi- 
tration rather  than  a  reference  under  the  statute  (2  Rev.  Stats.,  88),  un- 
less the  contrary  is  clearly  shown  by  other  parties  to  the  agreement. 
Supreme  Ct.,  Sp.  T.,  1858,  Akely  a.'  Akely,  17  How.  Pr.  A,  21. 

9.  Where  the  executor  or  administrator  acts  as,  and  calls  himself  the 
plaintiff,  it  is  nearly  conclusive  evidence  that  the  proceeding  is  an 
arbitration,  and  not  a  statutory  reference.  Ib. 


NEW-YORK  :  AUGUST— DECEMBER,  1859.       501 


EXEMPTION    LAWS. 


4.  The  reference  provided  by  the  statute  is  not  applicable  to  claims  made 
by  the  executor  or  administrator  against  other  parties  and  in  favor  of 
the  estate,  except  strictly  in  the  way  of  set-off.     Ib. 

5.  It  seems,  that  in  proceedings  under  the  statute  authorizing  references 
of  claims  against  the  estates  of  deceased  persons  (2  Rev.  Stats.,  88, 
89),  the  executor  may  not  only  deny  the  claim,  but  also  show  pay- 
ments or  offsets  against  it,.     Ib. 

6.  It  seems,  that  although  the  provisions  of  2  Rev.  Stats.  (285-294), — al- 
lowing a  sale  of  the  real  property  of  the  decedent  to  pay  his  debts, — 
can  only  be  deemed  to  extend  to  the  case  of  debts  subsisting  against 
him  in  his  lifetime,  and  not  those  which  arise  against  his  estate  in  the 
course  of  administration  ;  yet  an  administrator  who  has  paid  debts  be- 
yond the  personal  assets,  may  be  deemed  an  equitable  assignee  of  such 
debts,  and  in  so  far  entitled  to   a  sale  of  real  property  to  satisfy  the 
balance  due  him  from  the  estate.     [3  Johns.  C.,  312,  318  ;  5  Ib.,  497, 
514;  9  Paige,  66,   73;  6  Gill.  &  J.,  4.]     Supreme    Ct.,  III.  Dist., 
Gen.  T.,  1858,  Ball  a.  Miller,  17  How.  Pi:  K,  300. 

7.  The  sureties  of  a  special  administrator  are  liable  for  moneys  belonging 
to  the  estate  held  by  the  administrator  as  such,  although  they  were 
received  by  him  before  his  appointment,  and  when  he  was  acting  as 
agent  of  a  previous  administrator  to  whom  he  had  succeeded.     1859, 
Gottsberger  a.  Taylor,  19  N.  Y.  (5  E.  P.  Smith),  150. 

EXEMPTION  LAWS. 
EXECUTION,  2. 

FALSE  IMPRISONMENT. 

1.  That  an  action  for  false  imprisonment  cannot  be  maintained  for  an 
arrest  made  upon  a  sufficient  warrant,  granted  by  a  magistrate  having 
jurisdiction,  against  the  parties  upon  whose  complaint  the  warrant  was 
issued.     Gen.  T^  1856,  Waldheim  a.  Sickel,  1  Hilt.,  45. 

2.  Process  for  the  arrest  of  an  individual  must  so  describe  the  person  in- 
tended, that  the  officer  would  know  whom  to  arrest,  and  that  the  party 
whose  liberty  is  threatened  might  know  whether  he  was  bound  to  sub- 
mit ;  and  it  is  not  sufficient,  in  defence  to  an  action  for  false  imprison- 
ment by  the  execution  of  a  warrant  in  which  the  offender  is  incorrectly 
or  insufficiently  named,  to  show  that  the  person  in  fact  intended  was 
arrested.     [Griswold  a.  Sedgwick,  6  Cow.,  456  ;  'S.  C.,  1  Wend.,  126  ; 
Scott  a.  Ely,  4  Ib.,  555  ;  Russ.  on  Cr.,  619  ;  Hoye  a.  Bush,  1  M.  &  Cn, 
775.]     Gen.  T.,  1859,  Miller  a.  Foley,  28  Barb.,  630. 
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FORECLOSURE. 

1.  A  foreclosure  attempted  under  the  statute  is  void,  if  notice  is  not  given 
in  compliance  with  the  statute.     Rathbone  a.  Clarke,  Ante,  66,  note. 

2.  The  court,  in  ordering  the  sale  of  mortgaged  premises  for  the  satisfac- 
tion of  the  debt,  is  to  take  into  consideration  all  the  liens  which  exist 
subsequent  to  that  of  the  mortgage  itself.     As  these  liens  are  all  cut 
off  by  the  sale,  they  must  be  protected  by  the  court  which  orders  the 
sale,  or  they  are  lost.     Hence  arises  the  necessity  of  making  all  the 
holders  of  liens  of  a  date  later  than  that  of  the  mortgage,  parties  to  a 
foreclosure  suit.     The  equities  of  all  such  parties  are  as  much  before 
the  court,  and  as  much  the  objects  of  its  care,  as  those  of  the  owner  of 
the  mortgage  primarily  to  be  foreclosed.     The  court  cannot,  of  course, 
content  itself  with  giving  such   directions  as  will  certainly  produce 
satisfaction  of  the  plaintiff's  lien,  without  regard  to  its  effects  upon 
those  which  are  subsequent,  but  should  make  such  an  order  as,  while 
it  fully  maintains  the  priority  of  the  plaintiff,  will  best  protect  the 
rights  and  preserve  the  equities  of  all.     [2  Rev.  Stats.,  193,  §  165  ; 
Snyder  a.  Stafford,  11  Paige,  71.]     Livingston  a.  Mildrum,  19  JV.  Y. 
(5  E.  P.  Smith),  440. 

COSTS,  22 ;  HUSBAND  AND  WIFE,  1 ;  MECHANICS'  LIEN,  1,  2,  5 ;  PAR- 
TIES, 18. 

FOREIGN  LAWS. 

It  seems,  that  the  court  will  not  assume  the  law  of  another  State  to  be 
the  same  as  in  this  State,  or  even  that  the  common  law  prevails 
therein.  Supreme  Ct.,  Sp.  T.,  1859,  Phinney  a.  Phinney,  17  How. 
Pr.  R,  197. 

EVIDENCE,  tit.  In  certain  Actions,  5. 

FORMER  ADJUDICATION. 

1.  In  a  collateral  action,  the  assignment  of  dower  must  be  conclusively 
presumed  to  have  been  just,  and  made  upon  correct  principles.     Gen. 
T.,  1858,  Graham  a.  Dunigan,  2  Bosic.,  516,  523. 

2.  A  creditor  having  recovered  judgment  against  one  of  two  joint-debtors 
upon  his  individual  obligation  executed  as  a  security  for  the  joint  debt, 
cannot  afterwards  maintain  an  action  against  both  debtors.     Benson  a. 
Paine,  Ante,  28. 

3.  It  is  not  sufficient,  to  avoid  the  effect  of  a  former  adjudication,  that  a 
subsequent  adjudication  in  another  action,  in  which  additional  parties 
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were  plaintiffs,  determined  in  a  contrary  way  another  question  of 
fact,  which  it  is  admitted  was  identical  with  that  determined  in 
the  former  case.  1859,  Mersereau  a.  Pearsal!,  19  N.  Y.  (5  E.  P. 
Smith),  108. 

4.  On  the  trial  of  an  issue  joined  in  summary  proceedings  to  recover  pos- 
session of  demised  premises,  the  evidence  was  closed  upon  both  sides, 
and  the  cause  submitted,  with  the  single  reservation  of  leave  to  put  in 
written  points,  and,  after  adjournment,  the  counsel  for  the  landlord 
applied  to  the  justice  to  discontinue  the  proceeding.     No  decision  in 
the  cause  was  ever  rendered  by  the  justice. 

Held,  That  this  proceeding  was  no  bar  to  a  subsequent  one,  although 
between  the  same  parties  and  involving  the  same  questions.  Gen.  T., 
Carlisle  a.  McCall,  1  Hilt.,  399. 

5.  The  mere  fact  that  an  action,  brought  to  recover  for  a  debt  due  an 
infant,  is  prosecuted  by  a  next  friend,  instead  of  a  guardian,  will  not 
render  a  judgment  against  him  upon  the  merits  void.     Wilkiming  «. 
Schmale,  1  Hilt.,  263. 

6.  Such  an  error  in  a  district  court  can  only  be  corrected  by  an  appeal. 
So  long  as  the  judgment  remains  unreversed,  it  is  a  bar  to  any  other 
action  for  the  same  cause.     Ib. 

7.  In  an  action  brought  by  an  employee  to  recover  the  contract  price 
agreed  to  be  given  him,  upon  an  averment  of  readiness  and  tender  of 
performance  on  his  part,  and  refusal  to  accept  performance  on  the  part 
of  his  employer,  it  is  no  defence  that  a  former  action  has  been  brought 
by  him  to  recover  both  damages  for  the  defendant's  breach  of  the  con- 
tract in  discharging  him  and  a  balance  of  salary  up  to  the  time  of  his 
discharge,  where  the  claim  for  damages  was  withdrawn  upon  the  trial, 
and  judgment  rendered  only  for  the  balance  due  for  services  actually 
rendered  prior  to  the  discharge.     Gen.  T.,  1856,  Thompson  a.  Wood, 
1  Hilt.,  93. 

8.  And  a  tender  of  performance  having  been  made  prior  to  such  action, 
it  is  not  necessary  to  repeat  the  tender  in  order  to  maintain  a  new  ac- 
tion on  the  contract.     Ib. 

9.  A  judgment  of  the  N.  Y.  Common  Pleas,  on  appeal,  reversing  a  judg- 
ment of  the  Marine,  or  a  district  court,  for  the  plaintiff,  not  predicated 
on  the  merits  of  the  controversy,  is  no  bar  to  another  action  for  the 
same  cause.     Its  effect  is  merely  to  remit  the  parties  to  their  original 
rights  and  obligations.     Hunt  a.  Hoboken  Land  and  Improvement  Co., 
1  Hilt.,  161. 

10.  A  judgment  of  nonsuit  is  no  bar  to  another  action  for  the  same  cause, 
although  evidence  upon  both  sides  has  been  adduced,  and  the  cause 
has  been  regularly  submitted  to  the  justice  by  both  parties  for  decision. 
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if  a  motion  for  nonsuit  has  been  made  and  the  decision  thereon  has 
been  reserved.     Gen.  T.,  1856,  Seaman  a.  Ward,  1  Ifilt.r  52. 
11.  A  judgment  of  nonsuit  is  no  bar  to  another  action  for  the  same  cause, 
where  the  nonsuit  was  granted  because  the  plaintiff's  evidence  failed 
to  make  out  a  case.     Tattersall  a.  Hass,  1  Hilt.,  56. 

JUDGMENT,  10. 

FORMS. 

1.  Form  of  a  complaint  in  an  action  to  enforce  the  personal  liability  of  a 
trustee  for  a  debt  of  his  corporation.     Andrews  a.  Murray,  Ante,  8. 

2.  Form  of  a  complaint  in  an  action  to  charge  trustees  of  a  corporation 
with  a  debt  of  the  corporation,  on  the  ground  of  fraud.    Ogden  a.  Hollo, 
Ante,  8,  note. 

3.  Form  of  a  complaint  to  ascertain  and  declare  the  rights  of  adverse 
claimants  to  real  property,  to  allow  redemption  from  a  mortgage,  to 
restrain  foreclosure  of  a  mortgage,  and  for  the  appointment  of  new 
trustees  under  a  trust-deed,  to  fill  the  place  of  trustees  who  had  re- 
nounced.    Woodgate  a.  Fleet,  Ante,  222. 

4.  Form  of  a  bond  on  ordering  a  resale.     Murdock  a.  Empie,  Ante,  283. 

FRAUD. 

That  a  conveyance,  absolute  on  its  face,  but  intended  only  as  security  to 
a  bona-fide  creditor,  is  not  fraudulent  as  to  other  creditors.  Rigney  a. 
Tallmadge,  17  How.  Pr.  R,  556. 

DEFENCES,  8 ;  QUESTIONS  OF  LAW  AND  FACT. 

GOOD-WILL. 

1.  The  good-will  of  the  partnership  business, — e.g.,  the  celebrity  of  a 
newspaper  conducted  by  the  firm,  and  the  probability  of  its  title  con- 
tinuing to  attract  custom, — is  partnership   property,  as  much  as  the 
furniture  of  the  office,  or  a  debt  to  the  firm,  and  must  be  protected 
and  disposed  of  for  the  benefit  of  the  creditors  of  the  firm,  or  of  the 
partners  jointly.     N.  Y.  Superior  Ct.,  Sp.  T.,  1859,  Dayton  a.  Wilkes, 
17  How.  Pr.  R.,  510. 

2.  But  one  partner  will  not  be  enjoined  from  carrying  on  the  same  busi- 
ness (in  the  absence  of  any  covenant  or  restriction),  unless  he  does  it 
in  a  way  which  would  be  an  infringement,  according  to  the  analogies 
of  the  law  of  trade-marks.     [See  Churton  a.  Douglass,  1  H.  V.  John- 
son's R.,  174  ;  and  see  Monthly  Law  Reporter,  July,  1859,  172.]     Ib. 
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GUARDIAN  AD  LITEM. 

It  seems,  that  there  is  no  authority  for  the  appointment  of  a  guardian  for 
an  infant  party,  for  the  purposes  of  a  submission  of  a  controversy  with- 
out action  ;  and  that  an  infant  has  no  power  to  consent  to  such  sub- 
mission. Fisher  a.  Stilson,  Ante,  33. 

HABEAS  CORPUS. 

Additional  evidence  received  on  the  hearing  of  return  to  habeas  corpus. 
The  People  a.  Richardson,  Ante  393,  note. 

INFANT,  1. 

HEIRS  AND  DEVISEES. 

1.  It  is  no  defence  to  an  heir,  who  is  sued  on  the  bond  of  his  ancestor, 
that  there  is  a  mortgage  collateral  to  the  bond  out  of  which  the  debt 

O      O 

can  be  made,  and  to  which  the  creditor  has  not  resorted.     Gen.  T., 
1858,  Roosevelt  a.  Carpenter,  28  Barb.,  426. 

2.  The  provision  of  1  Revised  Statutes  (749,  §  4), — altering  the  common 
law  as  to  the  liability  of  the  personalty, — is  a  regulation  between  the 
heirs  and   personal   representatives,  and   in  no  way  affects  the  direct 
liability  of  the  heirs,  by  the  provision  of  2  Revised  Statutes  (452,  §  32), 
to  the  creditor.     The  mortgage  creditor  can,  after  the  death  of  the 
mortgagor  and-  obligor,  either  sue  the  heirs,  when  they  are  liable  for 
the  debt,  or  foreclose  the  mortgage,  at  his  option.     Ib. 

HIGHWAYS. 

1.  The  referees  appointed  on  appeal  from  a  determination  of  the  com- 
missioners, refusing  an  application  to  lay  out  a  road,  must  give  the 
three  days'  notice  to  occupants  which  section  62  requires  the  Com- 
missioners to  give,   of  their   meeting  to  decide  on  the  application. 
[1  Rev.  Stats.,  519,  §§  91,  95  ;  The  People  a.  Judges  of  Herkimer, 
20  Wend.,  186.]     Supreme  Ct.,  Sp.  T.,  1858,  The  People  a.  Robert- 
son, 17  How.  Pr.  R.,  74. 

2.  If  they  omit  to  do  so,  their  order  laying  out  a  road  is  invalid,  and  the 
commissioners  cannot  be  compelled  to  carry  it  out.     Ib. 

HUSBAND  AND  WIFE. 

1.  A  single  woman  holding  a  mortgage,  executed  in  1851,  intermarried 
with  the  mortgagor. 
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Held,  that  under  the  acts  of  1848  and  1849,  she  could  still  enforce 
the  mortgage,  and  could  maintain  a  foreclosure  action  against  her 
husband  therefor.  By  those  acts  the  common-law  rule,  that  where  a 
feme  sole  marries  her  debtor  the  debt  is  extinguished,  is  virtually  re- 
pealed. Supreme  Ct.,  Sp.  T.,  1858,  Power  a.  Lester,  17  How.  Pr.  R., 
413.  (Compare  Devin  a.  Devin,  17  Ib.,  514.) 

2.  The  fact  that,  after  marriage,  she  joined  with  her  husband  in  execut- 
ing a  second  mortgage,  does  not  operate  to  affect  her  rights  under  the 
first.     Ib. 

3.  A  married  woman,  owning  a  farm  in  her  own  right,  went  into  the 
possession  of  it  with  her  husband,  and  occupied  it  with  him  and  their 
family,  permitting  him  to  cultivate  the  land, — but  without  any  agree- 
ment as  to  the  rents  or  produce, — and  to  use  the  proceeds  in  the  sup- 
port of  herself  and  family,  and  to  sell,  exchange,  and  deal  with  the 
crops  at  his  pleasure. 

Held,  that  property  purchased  with  the  proceeds  of  the  farm  was 
not,  as  against  his  creditors,  her  separate  estate.  She  had  conferred 
on  her  husband  rights  in  respect  to  it  which  could  not  be  withdrawn 
or  repudiated  when  his  creditors  sought  to  seize  it  on  execution.  Both 
at  law  and  in  equity,  property  thus  purchased  by  the  husband  belongs 
to  him,  and  may  be  levied  on  as  such.  Gen.  T.,  1859,  Gage  a. 
Dauchy,  28  Barb.,  622. 

4.  The  complaint  alleged  that  the  defendant  G.,  the  wife  of  the  defend- 
ant W.,  made  her  promissory  note  to  the  order  of  the  plaintiffs  for 
$226.67,  and  delivered  it  to  them  for  value  receive'd ;  that  the  con- 
sideration was  the  delivery  to  her  of  a  note  of  the   defendant  W.f 
which  was  given  by  him  in  liquidation  of  the  claim  of  the  plaintiffs 
for  clothes  furnished  her  son  R.  W.  J. ;  that  at  the  time  of  her  giving 
the  note,  she  was  the  wife  of  the  defendant  W.,  and  was  and  still  is 
possessed,  in  her  own  right,  of  certain  specified  real  estate  in  this  city 
and  State ;  and  it  further  alleged  that  she  gave  the  note  for  the  ex- 
press purpose  of  charging,  and  with  the  intent  to  charge  her  separate 
estate,  and  of  creating  a  lien  thereon  for  the  payment  thereof.     And 
judgment  was  demanded,  so  charging  her  estate  with  the  amount  of 
the  note  held  by  the  plaintiffs. 

Held,  on  demurrer,  1.  That  the  husband  and  wife  were  properly 
joined.  [1  Blackst.  Com.,  442  ;  Head  a.  Briscoe,  5  Carr.  &  P.,  484.] 

2.  There  was  a  good  cause  of  action  for  the  relief  demanded.  The 
complaint  distinctly  alleged  that  the  note  was  given  by  the  defendant 
G.  for  the  express  purpose  of  charging,  and  with  the  intent  to  charge 
her  separate  estate  with  its  payment;  and  which,  taken  in  connection 
with  the  circumstances  under,  and  the  object  for  which  the  note  was 
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given,  must  be  deemed  equivalent  to  proving  that  the  debt  was  con- 
tracted upon  the  credit  of  her  separate  estate,  and  with  the  express 
intent  of  charging  that  estate  with  its  payment.  N.  Y.  Common 
Pleas,  Sp.  T.,  1859,  Francis  a.  Ross,  17  How.  Pr.  R.,  561. 

IMPRISONMENT. 

ARREST  ;  SHERIFF,  2,  3. 

INDICTMENT. 
CRIMINAL  LAW,  2,  3. 

INFANT. 

1.  The  enlistment  of  a  minor  above  the  age  of  eighteen,  pursuant  to  the 
act  of  Congress  of  1814,  is  valid  ;  and  the  recruit  cannot  be  discharged 
therefrom  on  habeas  corpus,  on  the  ground  of  infancy.    Phelan's  Case, 
Ante,  286. 

2.  In  an  action  by  an  infant  to  rescind  a  contract  of  purchase,  to  which 
she  was  induced  by  alleged  fraud  of  the  defendant,  in  which  the  relief 
demanded  was  repayment  of  the  purchase-money  and  securities,  de- 
ducting the  deterioration  in  value,  on  plaintiff's  returning  the  goods; 
it  appeared  that  the  deterioration  in  value  was  much  greater  than  the 
amount  paid  by  the  plaintiff. 

Held,  That  a  judgment  providing  for  the  recission  of  the  contract, 
on  plaintiff's  returning  the  property  and  paying  the  deficiency  caused 
by  the  deterioration,  with  leave  to  her  to  elect,  within  two  months  after 
she  should  come  of  acre,  whether  she  would  rescind,  and  a  dismissal  of 

O     ' 

her  complaint  in  default  of  her  paying  the  deficiency,  was  proper.  Gen. 
T.,  1857,  Gray  a.  Lessington,  2  Bosw.,  258. 

3.  When  the  value  of  such  property  at  the  time  of  the  infant's  purchase  of 
it,  upon  the  evidence  given,  would  appear  to  exceed  very  greatly  its 
value  at  the  time  it  was  restored  to  the  defendant,  or  was  offered  to  be 
restored,  and  it  becomes  a  fair  subject  of  inquiry,  whether  this  differ- 
ence in  value  results  from  a  misuse  of  the  property",  or  whether  its  value, 
at  the  time  of  the  infant's  purchase,  is  overestimated,  the  uses  to  which 
it  has  been  put  by  the  infant  is  a  proper  subject  of  inquiry.     Ib. 

4.  When  such  property  has  been  sold,  pendente  lite,  by  a  receiver  ap- 
pointed by  the  court,  the  plaintiff  is  to  be  allowed,  as  the  value  of  the 
property  when  it  went  into  the  hands  of  the  receiver,  all  that  it  sold 
for,  though  that  sum  may  exceed  its  value  as  established  by  the  testi- 
mony given  upon  that  point.     If  it  sells  for  less,  the  defendant  is  nev- 
ertheless to  be  deemed  to  have  taken  possession  at  the  time  it  went 
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into  the  receiver's  hands ;  and  the  contract  being  rescinded,  is  to  be 
charged  with  such  sum,  as  its  value,  as  the  evidence  shows  it  was  then 
worth,  and  he  takes  the  proceeds  of  the  sale  as  a  substitute  for  the  prop- 
erty in  the  condition  it  then  was  in.  76. 

EVIDENCE,  tit.  Burden  of  Proof,  5;  GUARDIAN  AD  LITEM. 

INJUNCTION. 

1.  There  is  no  doubt  of  the  power  and  jurisdiction  of  the  Supreme  Court 
to  restrain  the  proceedings  in  actions  in  other  courts ;  an  injunction  to 
that  effect  operating  not  upon  such  other  court,  but  upon  the  party  in 
the  action.     Such  an  injunction  granted  in  a  peculiar  case.     Supreme 
Ct^  Sp.  T.,  1859,  N.  Y.  &  New  Haven  R.  R.  Co.  a.  Schuyler,  17  How. 
Pr.  R^  464. 

2.  A  plaintiff  who  concedes  that  a  balance  is  due  from  him  to  the  defend- 
ant, cannot,  without  showing  defendant  to  be  irresponsible,  have  an 
injunction  and  receiver  to  restrain  the  defendant  from  selling  goods 
which  he  holds  under  a  pledge  as  security  for  the  amount  due,  pend- 
ing the  adjustment,  in  the  action,  of  the  accounts  between  the  parties. 
[Quin  a.  Brittain,  3  Edw.  Ch.  R.,  314;    Patton  a.  Accessory  Transit 
Co.,  4  Abbotts'  Pr.  R.,  235.]     Gen.  T.,  1858,  Bayard  a.  Fellows,  28 
Barb.,  451. 

3.  A  simple  contract  debt,  claimed  by  the  plaintiff  against  the  defendant, 
arising  out  of  a  different  transaction  from  the  pledge,  is  not  ground  for 
an  injunction  and  receiver.     [Reuben  a.  Joel,  3  Kern.,  488.]     Ib. 

4.  That  the  creditor  will  not  be  permitted  to  maintain  a  second  action, 
seeking  merely  an  injunction  in  aid  of  his  proceedings  in  the  former 
action,  where  his  remedy  may  be  as  complete  in  the  former  action  by 
resorting   to   supplemental   pleading   and    obtaining   an    attachment. 
Rogers  a.  Mich.  South.  &  North.  Ind.  R.  R.  Co.,  28  Barb.,  533. 

5.  Where  it  is  manifest  that  the  plaintiffs  may  suffer  loss  by  permitting 
the  defendant  to  collect  the  moneys  due  upon  securities  held  for  loans, 
which  are  alleged  to  be  usurious,  the  court,  if  they  deem  the  answer 
insufficient  to  overcome  the  equities  in  the  complaint,  should  restrain 
such  collection,  although  it  may  appear  that  the  money,  if  collected, 
would  be  entirely  safe  in  the  hands  of  the  defendant.     Gen.  T.^  1857, 
Storer  a.  Coe,  2  Bosw.,  661. 

6.  It  seems,  that  the  Supreme  Court  of  this  State  should  not  grant  an 
injunction  to  restrain  acts  of  the  debtor,  on  the  ground  that  they  will 
be  an  obstruction  to  the  rights  of  the  plaintiff  as  a  creditor,  unless  the 
case  is  such  that  those  rights  can  be  enforced  in  the  same  court.     If 
the  property  sought  to  be  reached  is  beyond  the  jurisdiction  of  the 
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courts  of  this  State,  they  will  not  interfere.     Sp.  T.,  1858,  Rogers  a. 
Mich.  South.  &  North.  Ind.  R.  R.  Co.,  28  Barb.,  539. 

I.  The  Board  of  Metropolitan  Police  Commissioners  are  not  State  offi- 
cers within  the  meaning  of  chap.  488  of  Laws  of  1851,  p.  920.     They 
are  officers  of  a  locality  or  district,  and,  in  a  proper  case,  may  be  re- 
strained by  the  court,  in  the  exercise  of  its  equity  powers,  in  like  man- 
ner and  to  the  like  extent  as  other  local  or  county  officers.     Sp.  T., 
1858,  New  York  &  Harlem  Railroad  Co.  a.  Mayor,  <fec.,  of  New  York, 
1  ffilt.,  585. 

8.  The  legislation  of  a  municipal  corporation  is  not  subject  to  restraint  by 
injunction.     It  seems,  however,  that  the  acts  of  its  agents  and  officers, 
in  pursuance  of  resolutions  or  ordinances  which  are  in  violation  of  law, 
may  be  restrained  by  injunction.     The  People  a.  The  Mayor,  &c.,  of 
New  York,  Ante,  253. 

9.  The  complaint  in  an  action  by  the  people  to  restrain  the  Corporation 
of  the  City  of  New  York  from  making  a  contract  with   any  other 
than  the  lowest  bidder,  showed,  on  information  and  belief,  that  an 
agreement  had  been  *  made  between  certain  members  of  the  Board  of 
Aldermen  and  the  Board  of  Councilmen  to  pass  a  resolution  giving  the 
contract  to  a  higher  bidder.     The  verification  was  by  an  individual, 
and  merely  in  the  usual  form.     The  plaintiff  moved  on  the  complaint 
alone  for  an  injunction. 

Held,  that  it  must  be  denied.  The  statement  on  information  and 
belief  of  the  grounds  for  an  injunction,  not  showing  the  sources  of  the 
information,  is  not  sufficient ;  and  this  rule  should  be  very  strictly  ap- 
plied where  the  allegations  on  information  and  belief  are  those  of  the 
People.  Ib. 

10.  An  injunction  sought  in  order  to  restrain  a  municipal  corporation 
from  passing  a  resolution  or  ordinance,  refused.     Sp.  T.,  1858,  Whit- 
ney a.  Mayor,  &c.,  of  N.  Y.,  28  Barb.,  233. 

II.  It  is  competent  to  show  that  an  assignment  of  judgments  against 
third  parties,  made  by  the  borrower  to  the  lender,  was  made  and  re- 
ceived as  security  for  loans,  although  such  assignment  is  absolute  in 
form.     And  the  truth  of  allegations  in  the  answer  of  the  defendant, 
that  such  assignment  was  absolute  in  fact,  and  on  a  purchase  of  the 
judgments,  will  be  discredited  where  the  whole  transaction  is  such  as 
to  render  that  statement  highly  improbable.      Gen.  T.,  1857,  Storer  a. 
Coe,  2  Bosw.,  661. 

12.  The  statement  in  the  answer,  that  large  premiums,  which  were  paid 
to  the  defendant,  were  for  "  extra  trouble,"  either  in  lending  the  de- 
fendant's own  money  or  in  buying  the  borrower's  note,  is  of  no  weight 
in  rebutting  the  charge  of  usury,  unless  the  answer  shows  the  particu- 


510  ABBOTTS'  PEACUCE  DIGEST. 


INSOLVENCY. 


lars,  so  as  to  exhibit  an  actual  and  bona-f.de  sacrifice  of  time,  money, 
or  property,  for  the  borrower's  benefit.     Ib. 

13.  The  answer  is  not  necessarily  to  be  taken  as  meeting  and  overcoming 
the  allegations  in  the  complaint,  merely  because  it  is  couched  in  such 
terms  of  denial  and  explanation  of  apparently  usurious  transactions,  as, 
if  true  in  their  proper  and  just  meaning,  would  show  that  there  was  no 
usury.     When  the  denials  and  explanations  are  themselves  such  as  to 
leave  great  suspicion  that  they  are  untrue  or  evasive,  or,  that  under 
cover  of  words  describing  commissions  and  payment  for  services,  usuri- 
ous exactions  have,  been  made  by  the  defendant,  the  injunction  should 
be  continued  to  the  hearing.     Gen.  T.,  1857,  Storer  a.  Coe,  2  Bosw., 
661. 

14.  In  what  cases  an  injunction  may  properly  be  dissolved  or  modified 
on  the  answer.     Ib. 

AMENDMENT,  5  ;  ANOTHER  ACTION  PENDING,  2,  3  ;  ATTORNEY-GENERAL  ; 
GOOD-WILL,  2  ;  RECEIVER,  1. 

INSOLVENCY. 

1.  Under  the  provisions  of  the  Revised  Statutes  relative  to  the  discharge 
of  insolvents  (2  Rev.  Stats.,  16),  the  affidavit  which  the  debtor  is  re- 
quired to  annex  to  his  petition  must  be  made  in  the  manner  and  at  the 
time  prescribed  by  the  statute,  or  the  officer  acquires  no  jurisdiction. 
Ely  a.  Cook,  Ante,  366. 

2.  In  a  case  in  which  such  proceedings  were  taken  before  a  recorder,  the 
affidavit  was  sworn  to  in  the  first  instance  before  a  commissioner.     On 
the  day  on  which  the  order  to  show  cause  was  returnable,  the  recorder 
signed  the  jurat  to  the  affidavit,  but  it  was  neither  subscribed,  nor 
sworn  to,  by  the  debtor,  in  his  presence. 

Held,  that  the  proceedings  were  without  jurisdiction,  and  the  dis- 
charge void.     Ib. 

3.  The  only  things  necessary  to  give  the  officer  jurisdiction,  so  as  to  make 
his  subsequent  proceedings  and  discharge  of  the  debtor  conclusive,  are  : 
1.  A  petition  signed  by  the  debtor,  and  two-thirds  in   amount  of  his 
creditors  residing  within  the  United  States.     2.  The  affidavits  of  the 
petitioning  creditors,  taken  before  an  officer  authorized  to  take  affida- 
vits to  be  read  in  courts  of  record,  to  the  amount,  nature,  and  consid- 
eration of  the  debt,  and  that  the  creditor  has  received  nothing  to 
become  a  petitioner.     3.  A  full  and  true  account  of  his  creditors,  the 
amount  due  to  them,  the  consideration  thereof,  a  statement  of  any 
judgment  or  other  security  for  the  payment  of  the  debt,  and  a  full 
inventory  of  his  estate.     4.  An  affidavit  to  be  made  by  the  petitioner, 


NEW-YORK :  AUGUST— DECEMBER,  1859.       511 


INSURANCE   POLICY. 


to  be  taken  before  the  officer,  of  the  correctness  of  his  petition,  &c. 
5.  Proof  of  residence  within  the  county  where  the  officer  resides. 
These  are  all  the  requisites  to  give  the  officer  jurisdiction  ;  and  where 
such  a  state  of  facts  appears  before  the  officer  in  the  papers  presented, 
he  acquires  that  jurisdiction  which  makes  his  subsequent  acts  valid  and 
the  discharge  granted  by  him  conclusive.  Gen.  T.,  1858,  Rusher  a. 
Sherman,  28  Barb.,  416,  418. 

4.  The  affidavits  of  three  of  the  petitioning  creditors  were  sworn  to  before 
a  New  York  commissioner  residing  in  Connecticut.  No  certificate  of 
the  Secretary  of  State  was  annexed  to  the  affidavits,  to  prove  that  the 
person  administering  the  oaths  was  such  officer  at  the  time  of  present- 
ing the  petition,  although  the  act  of  1850,  under  which  such  commis- 
sioners are  appointed,  provides  that  before  such  an  affidavit  shall  be 
entitled  to  be  used  or  read  in  evidence,  such  an  additional  certificate 
shall  be  subjoined  or  affixed  to  the  certificate  of  the  commissioner. 

Held,  that  the  want  of  the  certificate  was  not  a  jurisdictiona!  defect, 
but  one  of  those  errors  which,  although  not  strictly  in  accordance  with 
the  law,  was  cured  by  the  discharge.  [Jenks  a.  Stebbins,  1 1  Johns., 
224  ;  Barber  a.  Winslow,  12  Wend.,  102;  Betts  a.  Bagley,  12  Pick., 
572;  Van  Alstyne  a.  Erwine,  1  Kern.,  341.]  Gen.  T.,  1858,  Rusher 
a.  Sherman,  28  Barb.,  416,  420. 

DISCHARGE. 

INSURANCE  POLICY. 
LIMITATION  OF  ACTIONS,  7  ;  PARTIES,  4. 

JOINDER  OF  ACTIONS. 

1.  Separate  causes  of  action,  arising  out  of  breach  of  contract,  and  injuries 
to  property  the  subject  of  the  contract,  intrusted  to  another  to  enable 
him  to  perform  it,  may  properly  be  joined  as  arising  out  of  one  trans- 
action.    Gen.  T.,  1857,  Badger  a.  Benedict,  1  Hilt.,  414. 

2.  The  plaintiff  sued  to  recover  damages  from  defendant  for  his  breach  of 
a  contract  to  publish  a  book  from  certain  stereotype  plates,  delivered  ; 
for  the  loss  of  the  plates  by  the  defendant  through  his  gross  carelessness 
and  negligence  ;  for  the  moneys  advanced  to  him  upon  the  contract  by 
the  plaintiff;  for  the  damages  arising  from  his  delay  in  the  publication  ; 
and  for  the  additional  expense  over  the  contract  price,  in  subsequently 
publishing  the  book. 

Held,  that  the  causes  of  action  were  such  as  might  properly  be 
united.  Ib. 

3.  The  complaint,  in  an  action  against  carrier?,  stated  as  a  first  cause 
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of  action,  that  the  defendants  lost  or  converted  a  portion  of  the  goods 
intrusted  to  them,  and  demanded  damages  therefor ;  as  a  second 
cause  of  action,  that  when  they  delivered  the  balance,  the  plaintiffs,  not 
knowing  of  the  deficiency,  paid  them  freight  as  if  the  whole  had  been 
delivered,  and  demanded  to  recover  back  the  excess  of  freight. 

Held,  that  these  claims  were  properly  united  in  one  action.  Gen. 
T.,  1858,  Adams  a.  Bissell,  28  Barb.,  382,  385. 

4.  The  first  subdivision  of  section  167  of  the  Code,  commented  on.     Ib. 

5.  The  plaintiff,  being  both  executrix  and  devisee  of  the  testator,  sued 
the  testator's  lessee,  joining  a  claim  for  rent  subsequent  to  the  decease 
of  testator,  with  a  claim  for  damages  for  breach  of  covenant  respecting 
personal  property  embraced  in  the  lease. 

Held,  not  a  misjoinder.  The  testator  might  have  brought  one  ac- 
tion. Plaintiff  had  a  common  interest  as  executrix  and  devisee.  [1 
Paige,  20;  12  Barb.,  28.]  Supreme  Ct.,  Sp.  T.,  1857,  Armstrong  a. 
Hall,  17  How.  Pr.  R,  76. 

ARREST,  6. 

JOINT  LIABILITY. 
COSTS,  3,  4  ;  FORMER  ADJUDICATION,  2. 

JOINT-STOCK  COMPANIES. 

Of  the  stockholder's  liability  on  a  judgment  against  the  association. 
Witherhead  a.  Allen,  28  Barb.,  661. 

JUDGE. 

The  statute  (2  Rev.  Stats.,  2d  ed.,  204,  §  2) — providing  that  no  judge  of 
any  court  can  sit  as  such  in  any  cause  to  which  he  is  a  party,  or  in 
which  he  would  be  excluded  from  being  a  juror  by  reason  of  consan- 
guinity or  affinity  to  either  of  the  parties, — disqualifies  a  justice  of  the 
peace  to  sit  in  a  case  where  a  corporation  is  a  party  and  his  brother  a 
stockholder  therein.  [Following  Washington  Insurance  Company  a. 
Price,  1  Hopk.,  1 ;  and  disapproving  of  Stewart  a.  Mechanics'  and 
Farmers'  Bank,  19  Johns.,  501  ;  Bank  of  Lansingburgh  a.  McKie,  7 
How.  Pr.  R.,  3GO.]  Gen.  T.,  1858,  Place  a.  Butternuts  Manufactur- 
ing Company,  28  Barb.,  503. 

JUDGMENT. 

1.  The  plaintiff's  omission  to  issue  an  attachment  against  the  property  of 
a  defendant,  in  an  action  commenced  by  publication  of  summons, 
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is  a  ground   for   setting   aside   the  judgment.     Warren  a.  Tiffany, 
Ante,  66. 

2.  It  seems,  that  where  a  judgment  irregularly  taken  is  set  aside,  the 
plaintiff  may  nevertheless  take  judgment  anew  by  default,  if  no  an- 
swer is  served   upon   him.      Supreme  Ct.,   Sp.   T.,   1858,  Swart  a. 
Borst,  17  How.  Pr.  JR.,  69. 

3.  That  the  proof  of  service  of  the  summons  or  complaint  is  no  part  of 
the  record  upon  demurrer.     1859,  Smith  a.  Holmes,  19  W.  Y.  (5  E. 
P.  Smith),  271. 

4.  Where  there  are  several  defendants  in  an  action  for  a  money  demand 
on  contract,  and  the  complaint  is  not  sworn  to  (except  in  the  case  of 
bills  and  notes  provided  for  by  the  Laws  of  1835,  248,  §  2),  and  one 
of  the  defendants  does  not  appear,  or  does  not  answer,  and  others  do 
so,  the  judgment  may  be  taken  at  the  trial  as  to  all, — that  is,  against 
the  one  upon  his  default,  and  as  to  the  others,  upon  the  pleadings  and 
proofs,  whether  against  them,  or  in  their  favor.     [Van   Schaick  a. 
Trotter  &  Dunn,  6  Cow.,  599 ;  Call  in  a.  Latson,  4  Abbotts'  Pr.  R., 
248  ;  Bacon  a.  Comstock,  11  How.  Pr.  R.,  198  ;  Mechanics'  Bank  a. 
Rider,  5  Ib.,  412.]     Gen.  T.,  1858,  Sluyter  a.  Smith,  2  Bosw.,  673. 

5.  It  seems,  that  in  such  cases  there  cannot  be  a  final  judgment  against 
one  until  it  can  be  taken  against  all.     [Laws  of  1832,  489,  §  4.]     Ib. 

6.  It  seems,  that  under  section  274  of  the  Code,  and  under  the  act  of 
1853  (Laws  of  1853,  283) — providing  for  actions  against  the  stock- 
holders of  joint-stock  associations, — the  action  maybe  maintained  against 
one  or  any  number  of  the  stockholders  ;  and  the  court  may  order  judg- 
ment against  a  part,  leaving  the  action  to  proceed  against  the  others. 
Witherhead  a.  Allen,  28  Barb.,  661. 

7.  But  if  otherwise,  the  objection  to  such  a  judgment  cannot  be  raised 
by  appeal  from  the  judgment ;  it  must  be  by  motion.     Ib. 

8.  Where  jurisdiction  of  the  subject  and  of  the  person  has  been  ac- 
quired, and  judgment  rendered,  in  the  court  of  a  sister  State,  without 
any  fraud,  a  court  of  this  State   can  neither  inquire  into  the  facts 
proved,  nor  the  law  applied  to  those  facts,  by  which  such  court  was 
governed.     Gen.  T.,  1858,  Rocco  a.  Hackett,  2  Bosw^  579,  589. 

9.  In  an  action  on  a  judgment  of  a  sister  State,  it  is  no  defence  to  show 
that  there  was  no  cause  of  action  in  the  action  in  which  the  judgment 
was  recovered.     And  this  rule  is  applicable  to  the  case,  where  the 
alleged  cause  of  action  was  a  former  judgment  recovered  against  the 
defendant  without  personal   service,  and  while  he  was  a  non-resi- 
dent.    Ib. 

10.  A  decree  of  divorce  granted  by  the  court  of  a  foreign  State,  in  an  ac- 
tion brought  and  prosecuted  in  the  defendant's  absence  from  such  State, 
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and  without  notice  to  or  appearance  by  the  defendant,  is  without  juris- 
diction and  void.  No  person  shall  be  bound  by  a  judgment  without 
being  heard.  [Buden  a.  Fitch,  12  Barb.,  640  ;  Vischer  a.  Vischer, 
15  Johns.,  121.]  Supreme  (7f,  Sp.  T.,  1859,  McGiffert  a.  McGiffert, 
17  How.  Pr.  R.,  18. 

11.  A  decree  which  contains  no  express  and  positive  provisions  as  to  the 
rights  of  defendants  as  between  themselves,  should  not  be  held  conclu- 
sive on  such  rights,  where  the  record  contains  no  allegations  on  the 
subject  of  their  respective  claims.     Woodgate  a.  Fleet,  Ante,  222. 

12.  One  of  several,  sued  as  joint-debtors,  who  was  not  served  with  sum- 
mons, was  permitted,  after  judgment  entered  against  all  upon  default 
of  the  only  one  served,  to  come  in  and  defend,  upon  condition,  among 
other  things,  that  the  judgment  stand  as  security. 

Held,  the  plaintiff  could  not  enforce  the  judgment,  pending  the  liti- 
gation, by  issuing  execution.     Ford  a.  Whitridge,  Ante,  416. 

13.  In  a  confession  of  judgment,  the  statement  of  the  facts  was  as  fol- 
lows :  "  A  promissory  note  (for  a  specified  date  and  amount),  which 
note  was  given  to  L.  W.  <fe  Co.,  for  goods,  wares,  and  merchandise 
theretofore  purchased  of  L.  W.  &  Co.  by  the  defendant,  which  note 
was  indorsed  by  the  debtor,  and  came  into  the  hands  of  the  plaintiffs 
for  a  valuable  consideration." 

Held,  insufficient.     Claflin  a.  Sanger,  Ante,  214,  note. 

14.  There  is  no  distinction  in  respect  to  the  particularity  of  statement 
required,  between  the  case  of  a  confession  of  judgment  to  the  original 
creditor,  and  that  of  a  confession  to  a  subsequent  owner  of  the  demand. 
In  either  case,  there  is  the  same  necessity  the  debtor  should  state  the 
details.     Ib. 

15.  A  statement  that  "the  judgment  is  confessed  for  a  debt  justly  due  to 
the  plaintiff,  arising  upon  the  following  facts, — On  or  about  the  18th 
day  of  December,  1858,  the  plaintiff  lent  or  advanced  to  the  defendant, 
in  cash,  the  sum  of  two  thousand  dollars,  which  said  sum,  with  interest 
thereon   from  the  said  18th  day  of  December,  1858,  amounting  to 
§80.24,  is  now  justly  due  by  the  defendant  to  the  plaintiff," — is  suffi- 
cient.    Johnston  a.  McAusland,  Ante,  214. 

16.  Stating  the  loan  to  have  been  made  on  or  about  the  day  mentioned, 
is  not  indefinite  and  uncertain.     Ib. 

17.  Property  belonging  to  a  trust-estate  cannot  be  levied  on,  and  sold  on 
execution,  on  a  judgment  confessed  by  the  trustee  in  the  usual  form, 
merely  describing  him  as  such.     Mallory  «.  Clark,  Ante,  358. 

18.  A  judgment  by  confession,  though  entered  on  a  defective  statement, 
will  not  be  set  aside  on  motion  of  a  creditor  whose  judgment  is  also 
entered  on  a  defective  statement.     Rae  a.  Lawser,  Ante,  380,  note. 
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19.  Of  the  requisites  of  a  statement  for  judgment  on  confession.  Ely  a. 
Cook,  Ante,  366,  380,  and  note. 

AMENDMENT,  4,  11,  12  ;  APPEAL,  9,  10,  11,  12,  13  ;  ARREST,  5  ;  ATTOR- 
NEY AND  CLIENT,  1  ;  FORMER  ADJUDICATION  ;  JUSTICES'  COURTS,  tit. 
Judgment ;  MARINE  COURT,  tit.  Judgment. 

JUDICIAL  SALE. 

1.  In  an  action  of  partition,  after  judgment  of  partition  and  sale,  and  after 
advertisement  of  sale  had  been  commenced,  the  plaintiff  died,  and  such 
of  his  heirs  as  were  not  already,  parties  defendant  were  substituted  in 
his  place  as  plaintiffs. 

Held,  that  it  was  not  necessary  to  advertise  anew,  changing  the  title 
of  the  cause,  Thwing  a.  Timing,  Ante,  323. 

2.  Where  land  is  sold  under  a  judgment,  by  the  sheriff,  a  person,  not 
being  the  debtor,  but  having  become  the  owner  of  the  land  which  is 
subject  to  the  lien,  may  become  the  purchaser  at  the  sale,  and,  as  such 
purchaser,  acquire  a  title  under  the  sale.    The  inchoate  interest  or  title 
conferred  by  the  sheriff's  certificate  does  not  merge  in  the  title  pre- 
viously held ;  hence,  in  such  a  case,  another  judgment-creditor  may, 
under  the  statute,  redeem  or  acquire  the  interest  of  the  purchaser,  and 
so  become  entitled  to  the  sheriff's  deed.     1859,  Chautauque  County 
Bank  a.  Risley,  19  'N.  Y.  (5  E.  P.  Smith),  370. 

3.  The  defendants  in  a  foreclosure  sale  having  been  induced  not  to  bid, 
by  representations  of  an  agent  that  he  was  authorized  by  the  purchaser 
to  bid  for  him  $15,000,  the  fair  value  of  the  property,  the  property 
was  struck  off  to  the  purchaser  for  $12,500. 

Held,  that  a  resale  should  be  ordered,  on  condition  that  the  defend- 
ants should  repay  to  the  purchaser  his  deposit,  his  disbursements,  in- 
cluding auctioneer's  fees,  and  pay  him  $100  for  any  expenses  in  ex- 
amining title,  and  give  a  bond  that  814,000  and  expenses  should  be 
bid  at  the  resale.  Murdock  a.  Empie,  Ante,  283. 

4.  It  seems,  that  the  mere  fact  that  the  property  went  for  less  than  its 
real  value,  and  that  on  a  resale  it  will  bring  ten  per  cent,  additional,  is 
not  ground  for  ordering  a  resale  in  any  cases  but  those  of  sales  by 
order  of  a  surrogate.     Ib. 

JURISDICTION. 

In  order  to  enable  a  non-resident  plaintiff  to  maintain  an  action  against  a 
foreign  corporation  in  the  courts  of  this  State,  the  cause  of  action  must 
have  arisen  within  the  State,  or  the  subject  of  the  action  must  be  situ- 
ated within  the  State.  [Western  Bank  a.  City  Bank  of  Columbus,  7 
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How.  Pr.  R.,  238.]     Supreme  Ct.,  Sp.  T.,  1858,  Cantwell  a.  Dubuque 
Western  R.  R.  Co.,  17  How.  Pr.  R.,  16. 

ANOTHER  ACTION  PENDING,  3  ;  CREDITOR'S  ACTION,  9 ;  DISTRICT  COURTS 
OK  THE  CITY  OF  NEW  YORK,  1 ;  INSOLVENCY,  2,  3,  4 ;  JUSTICE  OF  THE 
PEACE,  2  ;  JUSTICES'  COURTS,  tit.  Jurisdiction  ;  REMITTITUR  ;  SPECIAL 
PROCEEDINGS,  2  ;  SUPREME  COURT. 

JURY. 
CRIMINAL  LAW,  6. 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace,  in  virtue  of  his  office,  and  without  a  warrant, 
may  arrest  parties  found  in  the  act  of  gambling.     [Holley  a.  Mix,  3 
Wend.,  350 ;    Taylor  a.  Strong,  Ib.,  384 ;    4  Blackst.  Com.,  292 ;    1 
Chit.  Cr.  L.,  14;  Ib.,  19,  20;    Commonwealth  a.  Deacon,  8  S.  R.,  4*7; 
Knot  a.  Gay,  1  Root,  66;    2  Hawk.,  ch.  12,  §  20.]     Gen.  T.,  1859, 
Willis  a.  Warren,  1  Hilt. ;  8.  C.,  17  How.  Pr.  R,  87. 

2.  A  justice  of  the  peace  of  the  town  of  N.  took  a  confession  of  judgment 
in  the  town  of  S.,  in  the  same  county,  and  after  he  returned  home  to  N. 
entered  it  in  his  docket. 

Held,  regular.  It  is  only  in  the  trial  of  civil  causes  that  the  exercise 
of  his  powers  are  restricted  to  the  town  for  which  he  is  chosen.  [9 
Wend.,  319;  1  Rev.  Stats.,  102,  §  12;  10  Wend.,  196.]  The  taking 
of  a  confession  of  judgment  is  not  a  trial.  Supreme  Ct.,  VI.  Dist., 
Gen.  T.,  1859,  Pollock  a.  Aldrich,  17  How.  Pr.  R.,  109. 

JUDGE. 

JUSTICES'  COURTS. 

[COMMON  PLEAS,  3 ;   DISTRICT  COURTS  OF  THE  CITY  OF  NEW  YORK  ; 
JUDGE  ;  JUSTICE  OF  THE  PEACE,  2.] 

I.  Jurisdiction. 

1.  The  act  of  March  26,  1819,  prohibiting  justices'  courts  from  exercising 
jurisdiction  in  actions  for  seamen's  wages,  deprives  the  justice  of  juris- 
diction only  when  the  action  is  against  the  owners,  master,  or  com- 
mander of  a  ship  or  vessel,  upon  a  contract  made  with  the  owners, 
commander,  or  master.     The  prohibition  does  not  apply  to  an  action 
on  a  contract  of  a  shipping  agent  to  pay  advance  wages  on  the  sea- 
man's proceeding  to  sea  in  the  vessel,  pursuant  to  the  shipping  articles. 
Gen.  T^  Loftus  a.  Clark,  1  Hilt.,  310. 

2.  In  an  action  to  recover  from  the  owner  of  a  lot  of  land  taxes  paid 
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thereon  by  plaintiff  through  mistake,  the  title  of  the  defendants  to  the 
lot  in  question  was  not  disputed  upon  the  trial. 

Held,  that  the  title  to  lands  did  not  come  in  question  so  as  to  de- 
prive a  district  court  of  jurisdiction  of  the  cause.  Gen.  T.,  Nixpn  a. 
Jenkins,  1  Hilt.,  318. 

II.  Process. 

1.  An  action  may  be  commenced  in  a  district  or  justice's  court  against  a 
resident  corporation  by  a  short  summons,  when  the  plaintiff  is  a  non- 
resident and  furnishes  the  requisite  bond  and  affidavit.     Wilde  a.  New 
York  &  Harlem  R.  R.  Co.,  1  Hilt.,  302. 

2.  An  affidavit  to  procure  an  attachment  in  an  action  in  a  justice's  court, 
under  the  act  of  1831  as  amended  in  1842  (Laws  of  1831,  ch.  300; 
Laws  of  1842,  ch.  107),  must  disclose  the  facts  from  which  the  legal 
and  logical  deduction  would  be,  that  the  defendant  meant  to  remove 
property  from  the  county  with  the  fraudulent  intent  specified  in  the 
statute.     Mott  a.  Lawrence,  Ante,  196. 

3.  It  is  not  sufficient  that  the  justice  be  satisfied  that  a  case  for  an  attach- 
ment exists ;  but  he  must  be  judicially  satisfied,  and  has  no  right  to  be 
so  except  on  legal  proof.     Ib. 

4.  The  affidavit  only  showed  that  defendant  closed  his  place  of  business, 
and  immediately  commenced  packing  his  goods  and  continued  packing 
till  midnight,  and  next  day  his  store  was  closed ;  and  that  on  the  pre- 
ceding day  he  removed  his  family,  without  informing  the  plaintiff  or  his 
family,  who  resided  in  the  same  building. 

Held,  not  sufficient  to  justify  the  inference  of  fraudulent  intent.    Ib. 

5.  Whether  the  warrant  of  attachment  must  set  forth  the  ground  on 
which  it  was  issued, —  Query  ?     Ib. 

III.  Adjournments. 

1.  A  defendant  cannot  object  to  the  regularity  of  adjournments  made  by 
his  consent,  or  upon  his  motion.     His  consent  is  a  waiver  of  the  irreg- 
ularity.    Mason  a.  Campbell,  1  Hilt.,  291. 

2.  The  mere  entry  by  the  justice  of  a  N.  Y.  district  court  on  the  sum- 
mons, of  an  adjournment  of  a  cause,  upon  the  defendant's  default, 
does  not  render  it  irregular  for  him  to  proceed  to  try  the  cause,  and 
render  judgment  prior  to  the  adjourned  day,  the  defendant  not  having 
appeared  in  the  mean  time.     Haughey  a.  Wilson,  1  Hilt.,  259. 

3.  The  defendant  having  failed  to  appear  in  a  district  court,  on  the  re- 
turn of  a  summons,  the  cause  was  adjourned  to  a  subsequent  day,  and 
the  plaintiff  left  the  court-room.    The  defendant  subsequently  appeared, 
and  the  justice  noted  his  appearance,  and  received  his  answer.    He  de- 
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manded  a  jury,  but  the  justice  refused  it,  upon  the  ground  that  he  had 
no  power  to  issue  a  venire  after  the  adjournment.  Upon  the  adjourned 
•day  the  defendant  renewed  his  demand,  which  was  again  refused. 

Held,  error.  A  mere  adjournment  does  not-  deprive  a  party  of  the 
right  to  demand  a  jury,  but  only  an  adjournment  made  after  issue 
joined.  [See  1  Cow.,  86  ;  1  E.  D.  Smith,  346.]  Mead  a.  Darragh, 
1  Hilt.,  395. 

IV.  Pleadings. 

1.  In  an  action  upon  a  premium  note  in  a  district  court,  an  averment  in 
the  complaint,  after  setting  out  the  note,  that  "the  company  did,  in 
the  years  1850-1855,  make  assessments  upon  the  said  notes,  and  re- 
quired the  defendants  to  pay  a  certain  portion  thereof,  which  assess- 
ments the  defendants  have  neglected  and  refused,  to  pay,"  is  a  sufficient 
averment  of  the  making  of  assessments,  and  of  a  demand  and  refusal, 
to  show  a  cause  of  action.     If  the  defendant  wishes  more  particular 
information,  he  must  apply  to  have  the  pleading  amended.     St.  Law- 
rence Mutual  Insurance  Co.  a.  Paige,  1  Hilt.,  430. 

2.  N.  sold  boots  and  shoes  to  the  wife  and  children  of  the  defendant,  for 
which  this  action  was  brought  by  N.'s  assignee.     The  answer  set  up  a 
counter-claim  for  a  cemetery  lot  sold  to  N.  by  the  defendant's  wife. 
The  evidence  showed  that  the  defendant's  wife  had  sold  to  N.  a  cer- 
tificate, which  entitled  him  to  a  deed  of  a  lot  in  the  C.  H.  cemetery  ; 
that  he  obtained,  upon  the  certificate,  such  a  deed  from  the  company 
owning  the  cemetery,  and  took  possession  under  it.     There  was  also 
some  evidence  of  an  agreement  between  him  and  the  defendant's  wife, 
that  he  should  pay  for  the  lot,  one-half  in  boots  and  shoes. 

Held,  that  though  this  did  not  constitute  a  good  counter-claim,  yet 
it  was  admissible,  for  the  purpose  of  showing  that  no  liability  on  the 
part  of  defendant  was  ever  created  by  the  transaction  ;  and  that,  under 
the  system  of  oral  pleadings,  the  matter  was  admissible  under  an  an- 
swer, setting  it  up  as  a  counter-claim.  Gen.  T.,  1856,  Chaffee  a.  Cox, 
1  Hilt.,  78. 

3.  It  was  immaterial  whether  the  defendant's  wife  gave  to  N.  a  strictly 
legal  transfer  for  the  lot,  provided  he  obtained,  upon  the  certificate 
given  to  him,  possession  of  the  property,  and  a  sufficient  deed  thereof. 
Ib. 

V.  Amendment. 

1.  Under  section  366  of  the  Code,  a  justice's  court  has  power  to  allow 
an  amendment  of  a  complaint  for  conversion,  changing  the  allegations 
from  those  appropriate  to  a  tort,  to  those  appropriate  to  a  mere  breach 
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of  contract.     Such  an  amendment  does  not  substantially  change  the 
cause  of  action.     Doughty  a.  Crozier,  Ante,  411. 

2.  That  an  amendment  of  the  answer,  setting  up  a  new  defence,  should 
not  be  allowed  on  the  trial.     Tattersall  a.  Hass,  1  Hilt.,  56. 

VI.  Jury. 

1.  That  a  jury  cannot  be  demanded  until  issue  has  been  joined;  and  if 
the  demand  is  made  by  the  defendant  during  the  absence  of  the  plain- 
tiff from  the  court-room,  it  is  the  defendant's  duty  to  bring  home  to 
the  plaintiff  notice  of  such  demand.     Mead  a.  Darragh,  1  Hilt.,  395. 

2.  It  is  too  late  to  demand  a  jury  in  a  district  court,  upon  a  day  to  which 
the  cause  has  been  adjourned  after  joining  issue.     Mason  a.  Campbell, 
1  Hilt.,  291. 

VII.  Judgment. 

1.  Where  the  defence  to  the  plaintiff's  claim  consists  of  a  counter-claim 
in  favor  of  the  defendant,  and  the  plaintiff's  claim  is  proved,  the  de- 
fendant must  substantiate  his  counter-claim  to  the  entire  satisfaction 
of  the  justice,  before  the  plaintiff  can  be  charged  with  any  part  thereof. 
Where  the  counter-claim  is  for  damages,  and  the  justice  cannot  decide 
whether  the  injury  should  be  borne  by  the  plaintiff  or  the  defendant, 
lie  has  no  right  to  divide  the  loss  between  the  parties ;  but,  unless 
affirmatively  satisfied  of  the  justice  of  the  counter-claim,  must  dis- 
regard it,  and  render  judgment  for  the  plaintiff's  claim.     Prentiss  a. 
Sprague,  1  Hilt.,  428. 

2.  Judgment  reversed,  on  the  ground,  among  others,  that  the  justice 
rendered  it  while  counsel  was  summing  up.     Prentiss  a.  Sprague,  1 
Hilt.,  428. 

3.  The  failure  of  the  justice  of  a  district  court  to  give  judgment,  within 
four  days  after  the  cause  is  submitted  to  him,  deprives  him  of  juris- 
diction, and  renders   the  judgment  a  nullity.     Wiseman  a.  Panama 
R.  R.  Co.,  1  Hilt.,  300. 

4.  Whether  the  consent  of  the  parties  to  the  cause,  extending  the  time 
for  giving  judgment,  relieves  the  difficulty, —  Query?     Wiseman  a. 
Panama  R.  R.  Co.,  1  Hilt.,  300. 

5.  The  rule  that,  in  an  action  against  several  defendants  upon  a  joint  and 
several  contract,  if  the  plaintiff*  elect  to  bring  his  action  against  all 
the  defendants,  he  must  recover  against  all,  or  fail  as  to  all, — and  so  in 
actions  against  several  defendants  jointly  indebted,  a  joint  contract 
must  be  proved,  or  he  fails  as  to  all,  except  in  cases  where  a  defence  per- 
sonal to  one  or  more  of  the  defendants,  such  as  infancy,  bankruptcy, 
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and  the  like,  was  interposed  [7  How.  Pr.  R.,  272  ;  18  Johns.,  459], — 
is  not,  so  far  as  justices'  courts  are  concerned,  changed  by  the  Code  of 
Procedure.  Yates  County  Ct.  (1858  ?),  Perkins  a.  Richmond,  17  How. 
Pr.  R.,  309.  (Compare  Fenn  a.  Timpson,  4  E.  D.  Smith's  C.  P.  R., 
276.) 

6.  Section  136  of  the  Code — respecting  judgment  against  joint  and 
several  debtors — has  no  application  to  justices'  courts.  [See  11  How. 
Pr.  R.,  140.]  Ib. 


VIII.  Appeal. 

1.  A  notice  of  appeal  from  a  justice's  court,  stating  any  ground  on  which 
the  appeal  is  founded,  confers  jurisdiction  on  the  county  court  to  ex- 
amine the  whole  case  as  set  forth  in  the  justice's  return — and  the  judg- 
ment should  be  reversed  for  any  substantial  error,  whether  stated  in  the 
notice  or  not.  [Disapproving  of  Derby  a.  Hannin,  5  Abbotts'  Pr.  R., 
150;  Lee  a.  Schmidt,  6  Ib.,  183;  Bush  a.  Dennison,  14  How.  Pr. 
R.,  307.]  Supreme  Ct.,  VI.  List.,  Gen.  T.,  1859,  Forman  a.  Forman, 
17  How.  Pr.  R.,  255. 

•2.  Upon  appeal  from  a  New  York  district  court,  the  appellant  is  limited 
to  the  grounds  of  appeal  stated  in  his  notice.  Where  none  are  stated, 
the  judgment  will  be  affirmed.  Gen.  T.,  1858,  Davis  a.  New  York  & 
Erie  Railroad  Company,  1  Hilt.,  543. 

3.  The  notice  of  appeal  from  a  judgment  of  a  district  court  must  itself 
specify  the  grounds  of  objection  to  the  judgment.     A  reference  to  the 
proceedings  on  the  trial,  as  the  place  where  the  grounds  of  appeal  will 
be  found,  is  not  sufficient.     Mayor,  &c.,  of  New  York  a.  Green,  1  Hilt.y 
393. 

4.  Where  no  notice  of  appeal  is  attached  to  the  return,  on  an  appeal 
from  a  district  court,  the  appeal  should  be  dismissed.     Cabre  a.  Stur- 
ges,  1  Hilt.,  160. 

5.  The  New  York  Common  Pleas  will  not,  upon  appeal,  set  aside  a 
regular  judgment  entered  on  default  in  a  district  court,  although  the 
defendant  excuses  his  default,  and  swears  to  a  defence,  if  the  ground 
of  appeal,  as  specified  in  the  notice,  is  simply  for  error  in  the  judg- 
ment, not  for  relief  upon  the  merits.     Haughey  a.  Wilson,  1  Hilt., 
259. 

6.  An  original  summons  in  a  district  court,  made  returnable  at  9  o'clock, 
A.  M.,  and  having  been  returned  by  a  constable  personally  served,  a 
judgment  entered  thereon  by  default  is  regular,  and  cannot  be  im- 
peached upon  appeal  to  this  court  by  affidavits  showing  the  copy  sum- 
mons, served  upon  the  defendant,  to  have  been  made  returnable  at  10, 
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A.M.  If  the  constable  did  not  serve  a  copy  of  the  summons  upon  him, 
he  must  seek  his  remedy  by  an  action  against  the  constable  for  a  false 
return.  [8  How.  Pr.  R.,  353  ;  3  Wend.,  202  ;  10  Ib.,  300,  525  ; 
7  Ib.,  398 ;  Cow.  &  H.,  note,  1087.]  The  return  cannot  be  impeached 
or  brought  in  question  on  au  appeal  from  the  judgment.  Haughey  a. 
Wilson,  1  Hilt.,  259. 

7.  On  the  hearing  of  an  appeal  from  a  district  court,  the  return  of  the 
justice  cannot  be  contradicted  or  impeached  by  affidavit.     It  is  con- 
clusive in  respect  to  the  statements  contained  in  it.     Spence  a.  Beck, 
1  Hilt.,  276. 

8.  If  a  return  is  erroneous,  it  can  only  be  corrected  by  a  motion  to  the 
court.     Ib. 

9.  Where  a  cause,  pending  in  a  district  court,  was  adjourned  to  the  19th, 
and  on  the  18th  the  plaintiff  appeared  before  the  justice,  .and  repre- 
sented to  him  that  the  cause  had  been  adjourned  to  that  day,  and  the 
justice  (his  own  entry  of  the  adjournment  being  indistinct)   allowed 
the  plaintiff  to  take  an  inquest,  and  rendered  judgment  in  his  favor; 
held,  that  the  judgment  inust  be  reversed,  for  error  in  fact.     Gen.  T., 
1857,  Kelly  a.  Brower,  1  Hilt.,  514. 

10.  The  affidavits  of  the  parties  being  in  conflict  as  to  whether  the  ad- 
journment was  made  to  the  18th  or  to  the  19th,  held,  that  the  return 
of  the  justice  must  govern  upon  that  question.     Gen.  T.,  1857,  Kelly 
a.  Brower,  1  Hilt.,  514. 

11.  An  objection  to  questions  as  leading  should  specify  the  ground  of 
the  objection,  so  that  the  form  of  the  question   may  be  altered  ac- 
cordingly— otherwise   the    objection   will    not    be    considered   upon 
appeal.     Gen.  T.,  1856,  Tattersall  a.  Hass,  1  Hilt.,  56. 

12.  The  refusal  of  a  justice  to  allow  an  amendment  of  a  pleading,  if 
in   any  case  a   ground  of  appeal,  can  only  be  so  when  no  injustice 
would  result  from  granting   the   application.     Tattersall   a.  Hass,  1 
Hilt.,  56. 

13.  Parol  proof  of  the  contents  of  a  chattel  mortgage  having  been  given 
upon  the  trial  without  objection,  the  objection  cannot  be  taken  upon 
appeal.     Gelhaar  a.  Ross,  1  Hilt.,  117. 

14.  Errors  in   a  complaint,  although  such  as  to  be  good  grounds  of 
objection  if  taken  at  the  trial,  do  not  justify  a  reversal  of  the  judg- 
ment, when   they   are   supplied  by  the  evidence,   and   no  harm  has 
been  occasioned  by  them.     Mayor,   &c.,  of  New  York  a.  Green,  1 
Hilt.,  393. 

15.  The  court  will  not  interfere,  on  appeal,  with  the  finding  of  a  justice, 
unless  it  is  such  an  obvious  disregard  of  the  weight  of  evidence  as 
to  create  a  conviction  that  it  must  have  proceeded   from   passion, 
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prejudice,  corruption,  or  palpable  mistake.     Tracy  a.  Hartman,  1  Hilt., 
350. 

16.  The  justice  returned  that  the  testimony  of  two  of  the  defendant's  wit- 
nesses was  given  in  a  manner  to  deprive  it  of  any  weight,  and  the  court 
refused  to  disturb  the  judgment,  although,  from  the  testimony  returned, 
it  probably  would  come  to  a  different  conclusion  as  to  the  facts  from 
that  arrived  at  by  the  justice.    Ib. 

17.  A  judgment  contrary  to  evidence  reversed.     Lambert  a.  Seely,  17 
How.  Pr.  R.,  432. 

18.  Under  a  plea  of  the  statute  of  limitations,  the  assignor  of  plaintiff 
swore  positively  that  a  part  payment  had  been  made,  but  stated  that 
he  could  not  say  positively  it  was  made  within  six  years,  although  he 
believed  it  was.     The  defendant  swore  positively  that  he  had  made  no 
payment  within  the  six  years. 

Held,  that  a  finding  of  the  justice  in  favor  of  the  plaintiff  was  clearly 
against  evidence ;  that  this  was  not  a  case  of  conflict  of  testimony,  but 
of  imperfect  recollection  on  one  side  and  positive  recollection  on  the 
other.  Dresser  a.  Van  Pelt,  1  Hilt.,  316. . 

19.  Although  the  damages  awarded  by  the  court  below  (in  this  case,  the 
Marine  Court),  in  an  action  for  tort — e.  g.,  damages  for  a  nuisance — 
may  seem  to  be  excessive,  the  court  will  not  disturb  the  judgment  on 
that  account.     [Pierce  a.  Dart,  7  Cow.,  609.]     Cropsey  a.  Hutchings, 
1  Hilt.,  126. 

20.  Leave  to  appeal  to  the  Court  of  Appeals  denied,  on  the  ground  that 
the  question  did  not  involve  the  merits,  and  an  appeal  had  already 
been  allowed  in  another  case  presenting  the  same  question.     Palmer  a. 
Mceller,  Ante,  20,  note. 

LACHES. 
DEPOSITION  ON  COMMISSION,  2,  5. 

LANDLORD  AND  TENANT. 
SUMMARY  PROCEEDINGS. 

LIBEL. 
DAMAGES  ;  TRIAL,  tit.  Charge,  5. 
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The  proper  mode  of  enforcing  a  common-law  lien  against  chattels  dis- 
cussed.    Trust  a.  Pirsson,  1  Hilt.,  292. 

ATTORNEY  AND  CLIENT;  FORECLOSURE^;  MECHANICS' LIEN  ;  SHIPPING. 

LIMITATIONS  OF  ACTIONS. 

1.  No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or  con- 
tinuing contract,  to  take  a  case  out  of  the  operation  of  the  statute  of 
limitations,  unless  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby.     The  effect  of  the  enactment  of  the  provision  in  the 
Code  of  1849,  requiring  such  promise  to  be  in  writing,  is  to  establish 
a  new  rule  of  evidence  for  all  cases  where  the  action  is  brought  after 
the  period  limited  by  statute.      Gen.   T.,  1858,  Hope  a.  Bogart,  1 
Hilt.,  544. 

2.  Under  section  73  of  the  Code,  excepting  from  the  provision  requiring 
a  new  promise  to  be  in  writing,  cases  "where  the  right  of  action  had 
already  accrued" — the  new  promise,  not  the  original  contract,  is  to  be 
deemed  the  right  of  action.     Van  Alen  a.  Feltz,  Ante,  277. 

3.  The  conflicting  cases  on  the  construction  of  sections  73  and  110  re- 
viewed.    Jb. 

4.  On  any  judgment  recovered  subsequent  to  the  time  when  the  Code  of 
1848  took  effect,  the  period  of  limitation  is  twenty  years.     Delavan  a. 
Florence,  Ante,  277,  note. 

5.  An  administratrix  paid  debts  of  the  intestate  beyond  the  amount  of 
his  personal  assets,  and  on  her  account,  in  1849,  the  balance  due  her 
from  the  estate  was  liquidated  by  the  surrogate.     She  having  died, 
and  an  administrator  of  her  estate  having  been  appointed,  and  an  ad- 
ministrator de  bonis  non  of  the  estate  whereof  she  was  administratrix,  in 
1858  other  creditors  of  that  estate  caused  the  real  property  thereof  to 
be  sold. 

Held,  that  her  estate  was  not  entitled  to  be  paid,  out  of  the  pro- 
ceeds, the  balance  due  it.  Although  she  might  be  deemed  an  equitable 
assignee  of  the  debts  she  had  paid  in  excess  of  personal  assets,  so  as  to 
be  a  creditor  of  the  estate  within  the  provisions  of  2  Revised  Statutes 
(285-294),  respecting  sales  of  real  property  to  pay  creditors  [3  Johns. 
312,  318  ;  5  Ib.,  497,  514  ;  9  Paige,  66,  73  ;  6  Gill.  &  J.,  4]  ;  yet  so 
far  as  respects  such  proceedings  it  was  but  a  simple  contract  debt,  not- 
withstanding its  liquidation  by  the  decree  of  the  surrogate  [2  Rev. 
Stats.,  293;  Laws  of  1837,  ch.  460,  §  72;  Laws  of  1842,  ch.  172; 
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Laws  of  1847,  ch.  298 ;  Warren  a.  Paff,  1  Bradf.,  16;  Ferguson  a. 
Brown,  4  Ib.,  260],  and  was  therefore,  at  the  time  of  the  sale  of  the 
real  property,  barred,  for  the  purposes  of  those  proceedings,  by  the 
statute  of  limitations.  Supreme  Ct.,  III.  Dist.,  Gen.  T^  1858,  Ball  a. 
Miller,  17  How.  Pr.  R.,  300. 

6.  Whether  a  surrogate's  decree,  as  a  cause  of  action,  is  barred  in  six,  or 
not  until  twenty  years, —  Query?     Ib. 

7.  That  a  stipulation,  requiring  the  insured  to  sue,  if  at  all,  in  twelve 
months,  although  binding  originally,  may  be  waived  by  the  language 
or  conduct  of  the  parties.     Such  a  limitation,  although  assented  to  by 
the  parties,  operates  as  a  forfeiture.     It  is,  therefore,  to  be  construed 
strictly.     Slight  evidence  of  waiver,  as  in  other  cases  of  forfeiture,  will 
be  sufficient  to  defeat  its  application.     "  A  positive  act  of  the  defend- 
ant, intended  to  induce  postponement,"  is  not  necessary.     Silence  on 
the  subject,  in  the  midst  of  negotiations  for  settlement  during  the  year, 
however  intended,  was  held  by  the  general  term  to  be  competent  evi- 
dence to  go  to  the  jury.     Supreme  Ct.,  Gen.  T.,  1859,  Ripley  a.  Astor 
Ins.  Co.,  17  How.  Pr.  JR.,  444. 

MANDAMUS. 

1.  A  mandamus  is  the  proper  remedy  to  compel  the  giving  of  a  certifi- 
cate, that  a  suit  "  was  duly  instituted  as  by  law  required,"  by  the 
attorney-general,  when  such  certificate  is  necessary  in  order  to  collect 
costs  against  the  State.     Supreme  Ct.,  Sp.  T.,  The  People  on  rel. 
Staats  a.  Tremain,  17  How.  Pr.  R.,  10. 

2.  But  the  fact  that  the  State  treasurer,  under  the  constitutional  inhi- 
bition, is  unable  to  pay  a  bill  of  costs  for  want  of  an  appropriation 
made  by  law,  is  a  sufficient  reason  why  a  mandamus  should  not  issue 
to  compel  the  attorney-general  to  give  his  certificate  that  such  action 
was  duly  instituted,  as  by  law  required.     The  court  will  not  compel 
compliance  with  the  preliminaries,  when  they  see  they  cannot  com- 
mand the  act  in  which  they  are  to  result.    The  People  on  rel.  Staats  a. 
Tremain,  17  How.  Pr.  R.,  142  ;  reversing  in  part  S.  C.  below,  Ib.  10. 

POLICE. 

MARRIED  WOMEN. 

1.  The  acts  of  1848  and  1849  are  to  be  liberally  construed  in  favor  of 
the  married  woman.     Powers  a.  Lester,  17  How.  Pr.  R.,  413. 

2.  Whether  a  married  woman  can  release  a  lien  on  her  estate, —  Query? 
Ib. 

3.  A  wife  may  maintain  an  action  against  co-partners,  one  of  which  is  her 
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husband,  to  recover  moneys  belonging  to  her  separate  estate,  which 
she  loaned  to  them.  Supreme  Ct.,  Sp.  T.,  1859,  Devin  a.  Devin,  17 
How.  Pr.  JR.,  514.  (To  the  same  effect  is  Power  a.  Lester,  17  76.,  413.) 

HUSBAND  AND  WIFE;  PLEADING,  1. 

MALICIOUS  PROSECUTION. 

1.  An  action  for  malicious  prosecution  cannot  be  maintained  until  the 
plaintiff  has  been  acquitted,  or  the  prosecution  finally  terminated  in 
his  favor.     The  determination  of  the  prosecuting  officer  never  to  bring 
the  indictment  to  trial,  for  the  reason  that  he  deems  the  charge  en- 
tirely unsupported,  is  not  sufficient.    Thomason  a.  Demotte,  Ante,  242. 

2.  To  establish  the  defence  of  probable  cause  to  an  action  for  malicious 
prosecution,  it  is  not  necessary  for  the  defendant  to  show  that  an 
offence  had  been  committed.     It  is  sufficient  if  he  shows  that  he  be- 
lieved the  plaintiff  was  guilty  of  the  offence  charged,  and  that  the 
circumstances,  in  themselves,  were  sufficiently  strong  to  justify  a  cau- 
tious man  in  such  belief.     Scanlan  a.  Cowley,  Ante,  94. 

MARINE  COURT. 
I.  Summons. 

The  defendant,  by  pleading  to  the  merits  in  the  Marine  Court,  waives  all 
defects  and  irregularities  in  the  summons,  although  an  objection  may 
have  been  made  thereto,  prior  to  joining  issue,  and  reserved  to  be 
passed  upon  at  the  time  of  trial.  [1  E.  D.  Smith,  615;  1  Ib.,  413.] 
Gen.  T.,  1856,  Gossling  a.  Broach,  1  Hilt.,  49. 

II.  Adjournment. 

After  the  trial  of  an  action  in  the  Marine  Court  has  commenced,  the 
justice  has  no  power  to  order  an  adjournment,  without  the  consent  of 
both  parties,  if  there  is  time  to  conclude  the  case  without  it.  Gibber- 
ton  a.  Ginochio,  1  Hilt.,  218. 

III.  Pleadings. 

In  the  Marine  Court,  a  complaint  for  "one  quarter's  rent  of"  premises, 
describing  them,  and  stating  the  amount  claimed,  is  sufficient  to  sus- 
tain a  recovery  against  the  assignee  of  a  lease,  for  use  and  occupation 
for  a  period  after  he  took  possession,  and  before  the  term  of  the  lease 
commenced.  '  Gen.  T.,  1856,  Hubbell  a.  Clark,  1  Hilt.,61. 
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IV.  Default. 

1.  Judgment  having  been  rendered  in  the  Marine  Court  in  the  plaintiff's 
favor,  on  the  defendant's  default,  and  an  order  having  been  made  open- 
ing the  default,  on  condition  of  the  payment  of  certain  costs,  and  set- 
ting the  cause  down  for  trial  for  a  day  certain,  the  defendant  not  ap- 
pearing on  that  day,  and  not  having  paid  the  costs, — on  an  affidavit 
of  that  fact,  the  court  vacated  the  original  order  opening  the  judg- 
ment. 

Held,  regular.     Mitchell  a.  Menkle,  1  Hilt.,  142. 

2.  Upon  an  application,  in  the  Court  of  Common  Pleas,  to  open  a  de- 
fault in  the  Marine  Court,  the  applicant  must  establish  that  injustice 
has  been  done  him  by  the  default.     It  is  not  enough  that  his  affidavit 
shows  a  defence,  if  the  allegations  are  denied  by  the  affidavit  of  the 
plaintiff.     In  such  cases,  the  appellant  must  furnish,  in  addition  to  his 
own  affidavit,  proof,  by  some  other  person,  of  the  truth  of  his  defence. 
Gen.  T.,  1856,  Foster  a.  Capewell,  1  Hilt.,  47. 

3.  Whether  the  failure  of  the  defendant  to  hear  his  case  called,  although 
he  was  in  attendance  at  the  court-room  at  the  time,  is  a  sufficient  ex- 
cuse for  the  default, — Query  ?    Ib. 

V.  Judgment. 

1.  It  is  error  for  the  justice  to  direct  judgment  to  be  entered,  subject  to 
the  opinion  of  the  court  at  general  term  ;  and  a  judgment  so  entered, 
after  a  hearing  at  the  general  term,  is  irregular,  and  will  be  reversed, 
on  appeal,  by  the  Common  Pleas.     Edgerton  a.  Fitzgerald,  Ante,  193, 
?io  te. 

2.  The  practice  of  entering  judgment  pro  forma,  by  stipulation,  and 
without  prejudice  to  the  rights  of  the  parties,  in  the  Marine  or  district 
court?,  is  improper,  and  cannot  be  sanctioned  by  the  Court  of  Common 
Pleas.    In  all  such  cases,  the  judgment  will  be  considered  final  and  con- 
clusive upon  questions  of  fact,  unless  clearly  against  the  weight  of  evi- 
dence.    Wing  a.  New  York  and  Erie  R.  R.  Co.,  1  Hilt.,  235. 

3.  Upon  judgment  being  given  for  the  defendant,  in  an  action  com- 
menced by  attachment  in  the  Marine  Court,  he  is  entitled  to  an  im- 
mediate return  of  all  property  taken  from  him  by  virtue  of  the  attach- 

.  ment ;  and  his  right  to  such  return  is  in  no  way  suspended  or  affected 
by  the  plaintiff  appealing  from  the  judgment.  Moore  a.  Somerindyke, 
]  Hilt^  199. 

4.  Whether  an  attorney  can  acquire  a  lien  on  a  judgment  in  the  New 
York  Marine  Court, — Query  ?     Hayden  a.  McDerrnott,  Ante,  14. 
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VI.  Appeal. 

1.  The  judgment  of  the  justice  must  be  declared  by  some  official  act 
within  four  days  after  the  trial.     It  is  not  enough  that  it  is  decided  in 
his  own  mind.     [2  Abbotts'  Pr.  R.,  237.]     Gen.  T.,  1850,  Seaman  a. 
Ward.,  1  Hilt.,  52. 

2.  A  notice  of  appeal  should  specify,  with  distinctness,  the  errors  alleged 
to  have  been  committed  by  the  court  below,  to   rectify  which,  the  ap- 
peal has  been  taken.     A  general  statement,  "  that  the  judgment  is  un- 
sustained  by  and  contrary  to  law  and  evidence,"  is  insufficient.     Gen. 
T.,  1856,  Kelty  a.  Jenkins,  1  Hilt.,  73. 

3.  Objections  stated  in  the  Common  Pleas  on  the  argument  of  the  ap- 
peal, but  not  contained  in  the  notice  of  appeal,  will  not  be  considered. 
Moore  a.  Somerindyke,  1  Hilt.,  199. 

4.  A  judgment  of  the  Marine  Court  will  be  reversed  when  the  suit  has 
been  commenced  by  short  summons,  and  there  is  no  proof  returned 
to  the-  appellate  court  of  the  defendant's  non-residence.     [Sperry  a. 
Major,   1  E.  D.  Smith's  C.  P.   R.,   361.]     Davidson  a.  Ilutchins,   1 
Hilt.,  123. 

5.  The  Marine  Court,  at  general  term,  should  not  reverse  a  judgment 
appealed  from,  and  order  final  judgment  in  favor  of  the  appellant, 
where  it  appears,  or  may  reasonably  be  presumed  from  the  case  pre- 
sented, or  the  nature  of  the  controversy,  that  upon  a  new  trial  addi- 
tional facts  might  be  established  sufficient  to  charge  the  appellant  with 
liability  in  the  action.     In  such   a  case,  on  reversing  a  judgment  in 
favor  of  the  plaintiff,  a  new  trial  should  be  awarded.     Journeay  a. 
Brackley,  1  Hilt.,  447. 

6.  On  appeal  from  the  Marine  Court,  the  Common  Pleas  can  look  only 
at  the  return  of  the  justice.     Mitchell  a.  Menkle,  1  Hilt.,  142. 

7.  On  such  appeal,  the  court  will  not  review  matters  resting  in  the  dis- 
cretion of  the  court  below,  or  questions  of  practice  merely,  unless  they 
affect  the  substantial  rights  of  the  parties,  and   are  returned  by  the 
justice  as  part  of  the  proceedings  in  the  cause.     Ib. 

8.  The  admission  of  immaterial  evidence  at  the  trial  forms  no  ground 
for  a  reversal  of  the  judgment,  when  it  can  be  seen  that  no  harm  re- 
sulted from  its  admission.     Moore  a.  Somerindyke,  1  Hilt.,  199. 

9.  An  appeal  will  not  lie  to  the  Common  Pleas  from  a  judgment  of  the 
general  term,  New  York  Marine  Court,  merely  reversing  a  judgment 
rendered  by  one  of  its  justices,  without  ordering  a  new  trial,  or  giving 
final  judgment,  or  in  any  way  determining  the  rights  of  the  parties  to 
the  action.     Hone  a.  Julien,  Ante,  193. 
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10.  If  an  appeal  is  taken  in  such  case,  it  should  be  dismissed,  and  the 
return  sent  back,  that  a  proper  judgment  may  be  rendered.     Ib. 

11.  Where  a  judgment  is  reversed,  upon  appeal,  at  the  general  term  of 
the  Marine  Court,  for  errors  occurring  upon  the  trial  before  a  single 
judge,  or  for  insufficiency  of  proof,  a  new  trial  should  be   awarded. 
Irwin  a.  Lawrence,  1  Hilt.,  352. 

12.  It  is  only  in  cases  where  the  facts  involved  in  the  action  are  ascer- 
tained at  the  trial,  either  by  special  verdict  or  in  some  other  proper 
mode,  that  a  final  judgment  maybe  given,  at  the  general  term,  in  favor 
of  the  party  appearing  to  be  entitled  thereto,  and  adverse  to  the  judg- 
ment appealed  from.     Ib. 


MECHANICS'  LIEN. 

1.  The  right  to  file  a  lien  under  the  Mechanics'  Lien  Law,  and  to  proceed 
for  its  foreclosure,  is  not  lost  by  reason  of  the  death  of  the  contractor. 
Telfer  a.  Kiersted,  Ante,  418. 

2.  The  object  of  the  law  is  to  give  a  lien  from  the  time  of  filing  the  no- 
tice, and  it  is  the  duty  of  all  courts  to  aid  in  carrying  this  object  into 
effect.     There  is  no  doubt  of  either  the  power  or  the  duty  of  the  Su- 
preme Court  to  see  to  the  preservation  of  such  a  lien  where  it  is  assert- 
ed in  proceedings  before  the  court — e.  g.,  in  foreclosure  of  a  mortgage 
on  property  claimed  to  be  subject  to  such  a  lien.     Livingston  a.  Mil- 
drum,  19  Jf.  Y.  (5  E.  P.  Smith],  440. 

3.  The  lien  given  by  the  statute  (Laws  of  1852,  ch.  384)  in  certain  coun- 
ties, attaches  wherever  labor  is  performed  or  materials  furnished  for  a 
building,  under  a  contract  with  the  owner  thereof,  however  temporary 
his  interest  in  the  land  on  which  it  stands.    It  attaches  to  the  land  and 
to  the  building,  to  the  extent  of  the  interest  of  the  owner  of  the  build- 
ing in  them  respectively.     Such  lien  exists,  therefore,  upon  a  building 
erected  by  a  tenant  from  year  to  year,  or  at  will,  where,  as  between 
landlord  and  tenant,  the  latter  has  the  right  to  remove  it.     1859,  Om- 
bony  a.  Jones,  19  N.  Y.  (5  E.  P.  Smith),  234. 

4.  The  lessee  of  an  inn  erected  a  ball-room,  resting  upon  stone  posts 
slightly  imbedded  in  the  soil,  and  removable  without  injury  to  the 
inheritance. 

Held,  That  the  ball-room  was,  within  the  principle  of  erections  made 
for  purposes  of  trade,  removable  by  the  tenant,  and  that  the  right 
passed  to  a  material-man  who  purchased  the  building  under  execution 
on  a  judgment  establishing  his  lien.  Ib. 

5.  A  party  made  defendant  in  an  action  of  foreclosure,  in  the  Supreme 
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Court,  claimed  a  mechanic's  lien  on  the  premises,  but  omitted  to  take 
any  steps  in  the  Common  Pleas  to  enforce  the  lien. 

Held,  That  by  the  lapse  of  a  year  from  the  filing  of  his  lien  it  ceased, 
notwithstanding  the  foreclosure.  (Laws  of  1851,  954.)  The  fact  of 
his  being  made  a  party  to  the  action  does  not  relieve  him.  The  Hen 
still  ceases  after  a  year,  because  he  has  not  done  what  the  statute  de- 
clares to  be  necessary  to  continue  the  lien  in  force  after  that  period. 
During  the  year  the  Supreme  Court  could  recognize  the  lien  as  exist- 
ing, and  could  continue  the  property  or  keep  its  proceeds  in  court, 
subject  to  the  lien,  if  proper  proceedings  were  taken  to  enforce  it,  and 
might,  perhaps,  obtain  jurisdiction  so  far  over  the  subject-matter  as  to 
order  the  lien  to  be  discharged  by  payments,  if  it  were  brought  to  a 
close  within  the  year,  or  if  proceedings  were  still  pending  for  that  pur- 
pose. But  they  could  give  no  judgment  ordering  the  property  to  be 
sold  to  satisfy  the  lien,  either  before  or  after  the  year  expired,  because 
that  judgment  can  only  be  rendered  by  the  Common  Pleas.  Supreme 
Ct.,  Sp.  T.,  1859,  Noyes  a.  Burton,  17  How.  Pr.  R.,  449. 

6.  Filing  a  notice  of  lien  against  A.  as  owner,  after  A.  has  conveyed  to  B., 
and  the  conveyance  has  been  recorded,  is  ineffectual.     Ib. 

7.  And  it  is  immaterial  that  the  conveyance  was  fraudulent,  if  before  the 
filing  B.  conveyed  to  a  boiia-fide  purchaser  without  notice.     Ib. 

MISNOMER. 

An  order  agreed  upon  by  attorneys,  in  open  court,  allowing  defendant 
time  to  appeal,  was  entered  and  acted  upon  by  both  parties,  but  the 
Christian  name  of  the  defendant  was  erroneously  stated  in  the  order 
entered. 

Held,  valid,  and  leave  given  to  amend.  Supreme  Ct^  Sp.  T.,  1857, 
People  on  rcl.  Boylston  a.  Tarbell,  17  How.  Pr.  R.,  120. 

MODE  OF  TRIAL. 
TRIAL,  tit.  Mode  of  Trial. 

MORTGAGE. 

The  rule  that  the  mortgaged  premises  are  primarily  liable  [Halsey  a. 
Reed,  9  Paige,  433,  455  ;  Johnson  a.  Corbett,  11  Ib.,  270],  only  applies 
as  between  the  personal  representatives  of  the  obligor  and  his  heirs. 
It  does  not  extend  to  the  case  of  an  action  by  the  holder  of  the  bond 
against  the  heirs.  Gen.  T.,  1858,  Roosevelt  a.  Carpenter,  28  Barb.,  427. 

FORECLOSURE  ;  HUSBAND  AND  WIFE,  1,  2. 
VOL.  IX. —34 
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MOTIONS  AND  ORDERS. 

1.  Upon  exceptions  taken  to  the  ruling  of  the  judge  and  his  charge,  at 
the  trial,  the  defendant,  after  judgment  entered  on  a  verdict  against 
him,  moved,  at  special  term,  before  another  justice,  for  a  new  trial. 

Held,  that  the  motion  should  be  denied.  Although  the  justice  be- 
fore whom  the  cause  was  tried  may  entertain  such  motion,  another 
justice  cannot;  nor  can  it  be  made  in  any  way  after  judgment  is  per- 
fected. The  only  mode  of  reviewing  the  judgment  is  by  appeal.  Jack- 
son a.  Fassett,  Ante,  137. 

2.  On  a  motion  for  judgment  on  account  of  the  frivolousness  of  the  de- 
murrer, the  judge  at  chambers  held  the  demurrer  frivolous,  and  ordered 
judgment  for  the  sum  demanded  in  the  summons,  with  interest,  to  be 
computed  by  the  clerk. 

Held,  1.  That  the  judgment  was  regular.  Under  §  244  of  the 
Code,  there  is  no  doubt  of  the  power  of  the  judge  at  chambers  to 
make  either  an  absolute  or  a  conditional  order,  precisely  as  at  special 
term.  [Witherspoon  a.  Van  Dolan,  15  How.  Pr.  R.,  266.] 

2.  If  irregular,  the  objection  could  not  be  taken  by  appeal.  An  ap- 
peal only  brings  up  for  review  the  correctness  of  the  decision  made  on 
the  question  presented.  If  the  judge  had  no  power  to  order  judgment, 
the  remedy  should  be  by  motion  to  set  aside  the  judgment.  Gen.  T., 
1859,  Witherhead  a.  Allen,  28  Barb.,  661. 

3.  It  seems,  that  additional  affidavits  to  support  an  order  for  publication  of 
summons  may  be  read  in  opposition  to  a  motion  to  vacate  the  order. 
Cantwell  a.  The  Dubuque  Western  R.  R.  Co.,  17  How.  Pr.  R.,  16. 

4.  It  seems  -that  a  motion  to  set  aside  a  provisional  remedy,  made  before 
obtaining  the  report  of  the  referee,  must  be  decided  irrespective  of  the 
judgment  of  the  referee.     Rigney  a.  Tallmadge,  17  How.  Pr.  R.,  556. 

5.  On  the  return  of  an  order  requiring  the  defendants  to  show  cause 
why  an  injunction  should  not  issue,  the  defendants  presented  affidavits 
in  opposition,  and  affidavits  were  also  read  by  the  plaintiffs,  rebutting, 
to  some  extent,  the  new  matter  set  up  by  the  defendants.     After  read- 
ing these  papers,  counsel  for  defendants  claimed  that,  as  they  appeared 
under  an  order  to  show  cause  why  an  injunction  should  not  issue 
against  them,  they  were  entitled  to  open  and  close  the  argument  on 
the  hearing  of  the  motion. 

Held,  that  an  order  to  show  cause  should  be  considered  as  a  notice 
for  all  the  purposes  of  a  motion,  and  did  not  at  all  affect  the  rights  of 
the  parties  in  respect  to  the  manner  in  which  they  should  be  heard 
before  the  court.  That,  in  cases  of  this  kind,  the  plaintiff  should  be 
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regarded  as  the  moving  party,  and,  as  such,  entitled  to  open  and  close 
the  argument.  Sp,  T.,  1858,  New  York  and  Harlem  It.  R.  Co.  or. 
Mayor,  &c.,  of  New  York,  1  Hilt.,  568. 

6.  The  objection  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  cannot  be  taken  as  an  answer  to  every  motion 
that  the  plaintiff  may  make,  in  the  orderly  course  of  proceeding,  after 
the  action  is  at  issue  on  issues  of  fact.     It  is  no  answer  to  a  motion  for 
a  commission,  or  to  an  application  for  a  discovery,  or  to  any  of  the 
ordinary  motions  made  in  the  progress  of  a  trial.     It  may  be  taken  at 
the  trial,  and  perhaps  on  an  appeal  from  the  judgment,  though   not 
taken  at  the  trial.     But  it  is  quite  clear  that  after  the  action  is  at  issue 
on  issues  of  fact,  the  defendant  cannot,  on  motion,  obtain  an  order  at 
chambers  or  special  term,  dismissing  the  complaint  on  the  ground  of 
such  a  defect  in  the  complaint.     Gen.  T.,  1858,  Banks  a.  Maher,  2 
Bosw.,  690. 

7.  An  order  not  filed  or  entered  as  required  by  rule  3,  nor  accepted  or 
acted  upon,  cannot  operate  as  a  stay  of  proceedings.     Supreme  Ct., 
Sp.  T.,  1859,  Sage  a.  Mosher,  17  How.  Pr.  R.,  367. 

8.  If,  in  taking  depositions,  de  bene  esse,  or  under  a  commission,  there  be 
defects  in  the  mere  form  of  the  officer's  certificate,  which  can  be  reme- 
died on  a  return  of  the  deposition,  or  of  the  commission  and  deposition, 
to  him  to  be  corrected,  or  if  there  be  other  defects  of  form,  which  can 
be  remedied  by  re-examining  the  witness, — a  party  intending  to  object, 
on  the  ground  of  such  defects,  must  move  to  suppress  the  deposition,  if 
there  be  ample  time,  before  the  trial ;  and,  if  he  fail  to  do  so,  they  will 
be  disregarded,  if  not  made  until  the  trial.     Gen.  T.,  1857,  Sheldon  a. 
Wood,  2  Bosw.,  269. 

ANOTHER  ACTION  PENDING,  2;  ANSWER,  1,  2;  APPEAL,  3,  4,  5,  10,  11, 
13,  30,  31,  39,  40,  41 ;  ATTACHMENT,  1 ;  ATTORNEY  AND  CLIENT,  6  ; 
BAIL,  2;  DEFAULT;  DISCONTINUANCE,  1  ;  EXECUTION,  1,  6,  7 ;  JUDG- 
MENT, 17  ;  MISNOMER;  NONSUIT;  PARTIES,  11,  20  ;  RECEIVER,  1,  2,  4, 
G  ;  RESIDENCE,  1. 

MUNICIPAL  CORPORATION. 

1.  A  municipal  corporation  is  bound  to  keep  the  streets,  including  the 
sidewalks,  in  repair,  and  is  liable  for  injuries  sustained  in  consequence 
of  the  neglect  to  do  so.     "Wallace  a.  The  Mayor,  &c.,  of  New  York, 
Ante,  40. 

2.  Although  the  corporation  may,  by  ordinance,  impose  the  duty  of  re- 
pairing sidewalks  upon  the  adjoining  owners,  this  does  not  relieve  the 
corporation  from  the  liability.     Ib. 
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3.  Where  an  attorney,  other  than  the  law  officer  of  the  corporation,  ap- 
pears on  the  record  as  its  attorney,  and  produces  his  authority  from 
that  officer  so  to  appear,  the  court  will  not  presume  that  the  ordinances 
of  the  city  do  not  authorize  his  employment.  Mayor,  <fec.,  of  New 
York  a.  Exchange  Fire  Insurance  Co.,  Ante,  243,  note. 

INJUNCTION,  8,  9. 

NE  EXEAT. 

It  seems,  that  a  ne  exeat  is  a  subsisting  remedy.  Rogers  a.  Michigan  S. 
&  N.  I.  R.  R.  Co.,  28  Barb.,  539. 

NEGLIGENCE. 

CAUSE  OF  ACTION  ;  EVIDENCE,  tit.  Burden  of  Proof. 

NEW  YORK  CITY. 

1.  The  city  corporation  and  the  county  organization  of  New  York  are 
distinct  and  independent  of  each  other ;  and  the  Board  of  Supervisors 
have  no  authority  to  interfere  to  prevent  payment  of  a  judgment  ob- 
tained against  the  city.     Baker  a.  The  Mayor,  &c.,  of  New  York, 
Ante,  82. 

2.  The  charter  of  New  York  city  (1857,  §  20)  provides  that  the  law 
department  should  have  charge  of,  and  conduct  all  the  law  business  of 
the  corporation,  and  of  the  departments  thereof,  and  all  other  law  busi- 
ness in  which  the  city  shall  be  interested,  and  the  chief  officer  thereof 
should  be  called  the  counsel  to  the  corporation. 

Held,  that  the  court  would  recognize  authority  of  others  appearing 
for  the  corporation  as  attorneys  on  the  record,  who  showed  authority 
from  the  mayor,  comptroller,  and  counsel  to  the  corporation,  so  to  ap- 
pear. N.  Y.  Superior  Ct^  Sp.  T.,  1859,  The  Mayor,  &c.,  of  New- 
York  a.  The  Exchange  Fire  Ins.  Co.,  Ante,  243,  note. 

3.  The  provisions   of  chapter  489   of  the  Laws  of  1859,  allowing  the 
comptroller  to  apply  to  open  judgments  against  the  corporation,  should 
be  construed  liberally ;  and  it  is  not  requisite  in  an  application  by  the 
comptroller  under  this  act,  that  his  affidavit  should  show  the  grounds 
of  his  opinion  as  to  the  existence  of  fraud  or  collusion.     It  is  sufficient 
if  his  affidavit  states  that  he  "  believes  that  the  claim  on  which  the 
action  was  based  is  unfounded  and  fraudulent."     This  establishes  the 
right   of  the  comptroller  to  make   the  application,   and   to  employ 
special   counsel   therefor.     Sharp  a.  The  Mayor,  &c.,  of  New  York, 
Ante,  243  ;  426. 
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NEW    YORK   COMMON    PLEAS. 


4.  In  an  application  under  that  act,  if  circumstances  are  shown,  not  amount- 
ing to  fraud  or  collusion,  but  constituting  gross  error  and  mistake,  the 
judgment  should  be  set  aside.  Sharp  a.  The  Mayor,  &c.,  of  New  York, 
Ante,  426. 

ASSESSMENTS,  2  ;  INJUNCTION,  8,  9,  10. 

NEW  YORK  COMMON  PLEAS. 
COMMON  PLEAS. 

NEW  YORK  DISTRICT  COURTS. 
DISTRICT  COURTS  OF  THE  CITY  OF  NEW  YORK. 

NEW  YORK  MARINE  COURT. 

MARINE  COURT. 

NEW  YORK  SUPERIOR  COURT. 
SUPERIOR  COURT. 

NONSUIT. 

1.  On  a  motion  for  a  nonsuit,  the  judge,  for  the  time  being,  unites,  like 
a  referee,  the  character  of  judge  and  jury.     As  jury  he  ascertains  the 
facts  ;  as  judge  he  applies  the  law  to  them  ;  and  when  he  announces 
his  decision,  it  is  the  compound  result  of  an  ascertainment  of  the  facts 
and  the  application  of  the  law.     The  details  do  not  necessarily  ap- 
pear  in    the   decision   of  the   motion   any   more   than  they   appear 
in  the  verdict  of  a  jury,  or  the  report  of  a  referee.     And  if  a  party 
wants  these  details,  he  must  get  them  by  a  special  application,  at  the 
time,  to  the  court  for  that  purpose.     In  this  way  only  can  the  several 
questions  which  properly  arise  be  distinctly  presented  and  intelligently 
passed    upon,   and   the   rights   of   all   parties  be    carefully  guarded. 
[Barnes  a.  Perrine,  2  Kern.,  22  ;  People  a.  Cook,  4  Seld.,  78 ;  Nolton 
a.  Moses,  3  Barb.,  31  ;  Beekman  a.  Bond.,  19  Wend.,  444;  Jackson 
a.  Packard,  6  Ib.,  415  ;  Jackson  a.  Timmerman,  12  Ib.,  299  ;  Hunter 
a.  Trustees  of  Sandy  Hill,  6  Hill,  410.]     Supreme  Ct.,  Gen.  T.,  1859, 
Bid  well  a.  Lament,  17  How.  Pr.  R.,  357. 

2.  A  plaintiff  who  has  been  nonsuited  may  move  at  special  term  for  a 
new  trial.     He  is  not  confined  to  taking  an  appeal  after  judgment  en- 
tered upon  the  nonsuit.     Molony  a.  Dows,  Ante,  86. 
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3.  Where  a  nonsuit  depends  upon  important  questions,  and  disposes  of 
the  whole  of  plaintiff's  rights,  it  is  a  proper  case  for  suspending  judg- 
ment, and  directing  that  the  plaintiff's  exception  to  the  nonsuit  be 
heard  at  the  first  instance  at  the  general  term.  Ib. 

FORMER  ADJUDICATION,  11,  12. 

NOTICE. 

Under  rule  10 — which  requires  the  attorney,  on  every  process  or  paper 
to  be  served,  not  only  to  subscribe  his  name,  but  to  add  thereto  his 
place  of  business — a  paper  purporting  to  be  a  notice,  but  without 
either  the  signature  of  the  attorney,  or  the  addition  of  his  place  of 
business,  is  not  a  notice,  and  insufficient  to  limit  the  adverse  party. 
So  held,  with  regard  to  a  notice  of  the  recovery  of  judgment,  intended 
to  limit  the  time  for  appealing.  Supreme  Ct.,  Gen.  T.,  1859,  Yorks 
a.  Peck,  17  How.  Pr.  R.,  192. 

APPEAL,  37  ;  BILLS,  NOTES,  AND  CHECKS,  3,  4,  5  ;  FORECLOSURE,  1. 

NOTICE  OF  ACTION  PENDING. 

A  notice  of  action  pending  does  not  become  operative  until  actual  service 
of  summons  upon  the  defendant.  The  Farmers'  Loan  and  Trust  Com- 
pany a.  Dickson,  Ante,  61. 

OFFER  TO  ALLOW  JUDGMENT. 
COSTS,  13. 

OFFICER. 

Where  a  power  is  to  be  exercised  by  several  persons,  a  majority  of  the 
whole  number  may  proceed  to  act,  and  their  action  will  be  legal,  pro- 
vided all  the  members  composing  the  body  are  summoned  to  attend, 
or  have  notice  of  the  time  and  place  of  meeting.  The  right  to  have 
such  notice  is  one  which  the  majority  cannot  take  away  from  the 
minority.  All  comprising  the  body  are  entitled  to  reasonable  notice 
of  the  time  and  place  of  the  meeting ;  and  if  all  are  summoned,  or 
have  notice,  a  majority  attending  may  proceed  to  act,  and  the  majority 
of  the  quorum  will  bind  the  whole  body.  [Grindley  a.  Barker,  1  Bos. 
&  Pul.,  236  ;  Green  a.  Miller,  G  Johns.,  39;  People  a.  Walker,  23 
Barb.,  304  ;  People  a.  Whiteside,  23  Wend.,  9  ;  26  Ib.,  634  ;  Attor- 
ney-general a.  Davy,  2  Atk.,  212;  Kyd  on  Corp.,  401.]  Gen.  T^ 
1858,  People  a.  Batchelor,  28  Barb.,  310. 
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PARENT    AND    GUILD. 


PARENT  AND  CHILD. 

Though  the  claim  of  the  father  to  the  custody  of  his  child  has  a  prefer- 
ence to  all  others  (other  things  being  equal),  the  court  will  not  deliver 
the  children  to  his  custody,  when  to  do  so  will  be  manifestly  to  their 
detriment  and  discomfort.     [See  Matter  of  Waldron,  13  Johns.,  419.J  • 
Supreme  Ct.,  Sp.  T.,  1859,  Matter  of  Cumeen,  17  How.  Pr.  R.,  516. 

ENLISTMENT,  1. 

PARTIES. 

1.  An  undisclosed  principal  may  always  sue  to  enforce  rights  acquired 
on  his  behalf  by  his  agent,  though  he  does  so  subject  to  any  equities 
which  the  defendant  may  have  against  the  agent.    Van  Liew  a.  Byrnes, 

1  Hilt.,  133. 

2.  The  complaint  alleged  that  the  plaintiff  was  the  executive  agent  of  a 
corporation,  of  which  the  name  was  Bureau,  Guillon,  Godin  &  Co.,  and 
that  the  defendant  made  his  note  in  writing,  in  the  following  terms  : 
"On  the  1st  day  of  July,  1856,  I  promise  to  pay  to  V.  Considerant,  as 
executive  agent  of  the  company — Bureau,  Guillon,  Godin  &  Co. — the 
sum  of  five  thousand  dollars,  for  which  I  am  to  receive  stock  of  said 
company,  known  as  premium  stock  (actions  a  prime),  to  the  amount  of 
five  thousand  dollars,  value  received."  [Signature] 

Held,  on  demurrer,  that  the  plaintiff  could  maintain  no  action  upon 
it.  The  action  must  be  prosecuted  by  the  corporation.  Gen.  T.,  1858, 
Considerant  a.  Brisbane,  2  Bosw.,  471. 

3.  A  mere  naked  agent,  having  no  interest  and  no  liability  in  respect  to 
the  contract,  is  not  to  be  deemed  "  a  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another."     Where  the 
agreement  is  in  writing,  it  must  appear  that  the  agent  is  himself  a 
party  to  the  contract,  in  order  to  enable  him  to  maintain  the  action. 
[Harp  a.  Osgoocl,  2  Hill,  219  ;  Taintor  a.  Prendergast,  3  Ib.,  72  ;  Bay- 
ley  a.  Onondaga  County  Mutual  Ins.  Co,  6  Ib.,  476 ;  Grinnell  «.  Smidt, 

2  Sandf ,  706  ;  Union  India  R.  Co.  a.  Tomlinson,  1  E.  D.  Smith,  364 ; 
Piggott  a.  Thompson,  3  Bos.  &  Pul.,  147  ;  Bowen  a.  Morris,  2  Taunt., 
374 ;  and  see  also  Sargent  a.  Morris,  3  Barn.  &  Aid.,  277 ;  Gilmore  a. 
Pope,  5  Mass.,  491,  reaffirmed  in  Taunton  and  South  Boston  Turnpike 
Co.  a.  Whiting,  10  Mass.,  336.]    And  where  there  is  any  doubt  on  the 
face  of  the  contract,  as  to  the  relation  of  the  plaintiff  to  it,  if  the  other 
allegations  of  the  complaint  show  that  he  was  the  merely  naked  agent 
of  the  real  party  in  interest,  he  cannot  recover.     /6.,  471. 
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4.  On  an  insurance  policy,  containing  a  provision  that  the  loss  is  pay- 
able to  a  third  party,  a  recovery  cannot  be  had  by  the  insured.     The 
cause  of  action  is  in  the  third  party,  to  whom  the  loss  is  payable. 
Supreme  Ct.,  Gen.  T.,  1859,  Ripley  a.  Astor  Ins.  Co.,  17  How.  Pr. 
R.,  444. 

5.  The  memorandum  of  a  sale  was  actually  signed  by  the  defendant,  and 
by  it  he  expressly  agreed  to  pay  the  auctioneer  the  fees  for  which  the 
suit  was  brought. 

Held,  that  whether  this  be  treated  as  a  stipulation  with  the  owner 
to  pay  the  auctioneer,  or  with  the  auctioneer  himself,  in  either  case 
the  latter -might  sue  for  them  in  his  own  name.  Gen.  T.,  1857,  Mul- 
ler  a.  Maxwell,  2  Bosio.,  359. 

6.  A  plaintiff  may,  in  one  action,  sue  in  two  different  capacities — e.  p.,  as 
executor  and  as  devisee — where  the  causes  of  action  are  such  as  may  be 
joined.     Supreme  Ct.,  Sp.  T.,  1857,  Armstrong  a.  Hall,  17  How.  Pr. 
A,  76. 

7.  Where  there  is  no  municipal  corporation  to  assert  the  general  right 
of  the  public,  an  individual  proprietor  of  land,  to  be  injured  by  the 
perversion  of  a  green  from  its  public  uses,  may  maintain  an  action,  in 
behalf  of  himself  and  others  similarly  interested,  to  prevent  such  per- 
version.    1859,  Cady  «.  Conger,  19  N.  Y.  (5  E.  P.  Smith),  256. 

8.  An  action  to  recover  a  penalty  for  a  violation  of  the  law  of  1847, 
concerning  the  pilotage  of  vessels  in  the  East  River,  at  Hell   Gate, 
should  be  prosecuted  in  the  name  of  the  master-warden  of  the  port  of 
New  York,  and  not  in  the  name  of  the  people  of  the  State.     The 
People  a.  Deming,  1  Hilt.,  271. 

9.  An  action  can  be  maintained  by  the  owner  of  goods  against  a  carrier 
in  whose  custody  they  are  injured,  although  there  is  no  privity  of  con- 
tract between  the  owner  and  the  carrier,  and  notwithstanding  the 
contract  was,  in  fact,  made  between  the  carrier  and  another  -carrier, 
who  undertook  the  carriage  of  the  goods  for  the  whole  distance,  and 
received  freight  therefor.     Wing  a.  New  York  and  Erie  R.  R.  Co., 
1  Hilt.,  235. 

10.  The  guaranty  was  of  "the  payment  and  collection  of  the  principal 
and  interest  money  of  the  bond  and  mortgage  within  assigned." 

Held,  that  collection  meant  collection  by  foreclosure,  and  that  the 
guarantor  was  not  liable,  as  a  party  to  an  action  of  foreclosure.  Su- 
preme Ct.,  I.  Dist.,  Sp.  T.,  1859,  Baxter  a.  Smack,  17  How.  Pr.  E., 
183. 

11.  The  fact  that  persons  who  are  necessary  parties  to  a  determination 
of  the  matters  in  controversy,  are  not  within  the  jurisdiction  of  the 
court,  is  not  a  reason  for  denying  a  motion  to  compel  the  plaintiff  to 
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amend  his  complaint,  by  joining  them  as  parties  to  the  action.     Stur- 
tevant  a.  Brewer,  Ante,  414. 

12.  After  the  notice  of  a  foreclosure  action  pending  had  been  filed,  but 
before  the  summons  had  been  served  upon  the  defendant  L.,  who  was 
proceeded  against  as  owner  of  equity  of  redemption,  L.'s  deed  to  third 
parties,  whidh  was  dated  and  acknowledged  before  the  filing  of  the 
notice,  was  put  on  record ;  and  L.  was  afterwards  served. 

Held,  that  L.'s  grantees  were  necessary  parties  to  the  action,  and 
that  they  not  having  been  joined,  the  purchaser  at  the  sale  should 
be  discharged.  The  Farmers'  Loan  and  Trust  Co.  a.  Dickson,  Ante,  61. 

13.  Several  creditors,  each  holding  a  judgment,  joined  in  one  action  to 
set  aside  a  fraudulent  conveyance,  and  apply  the  property  to  their 
claims.     On  the  trial,  it  appeared  that  the  property  had  been  conveyed, 
before  suit  brought,  to  a  third  person  not  a  party.    The  referee  ordered 
a  judgment  against  the  defendant  personally  for  the  amount  of  the 
plaintiffs'  judgments,  apportioning  it  between  them  according  to  the 
amount  due  each;  but  the  judgment  was  entered  and  docketed  as  one 
entire  judgment. 

Held,  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered. 1.  The  complaint  should  have  been  dismissed,  or  amended  so 
as  to  bring  in  the  last  transferee  of  the  property.  It  is  not  competent 
to  take  a  judgment  for  damages  alone,  in  an  action  in  the  nature  of  a 
creditor's  bill. 

2.  Though  several  creditors  might  maintain  a  joint  creditors'  action, 
yet,  failing  in  that,  they  could  not  proceed  jointly  for  a  personal  judg- 
ment. Gen.  T.,  1858,  Sage  a.  Mosher,  28  Barb.,  287. 

14.  In  such   case,   though  the  plaintiffs  might  be  permitted,  by  the 
court,  to  amend,  or  file  a  supplemental  complaint,  bringing  in   the 
necessary  parties,  after  they  had  proceeded  to  such  a  judgment,  and 
had  litigated  the  appeal ;  yet  this  should  not  be  done,  except  on  terms 
of  payment  of  all  costs  since  the  time  when  the  plaintiffs  were  first 
informed  of  the  transfer,  which  had  made  the  bringing  in  of  other  par- 
ties necessary.     Supreme  Ct.,  Sp.  T.,  1859,  Sage  a.  Mosher,  1Y  How. 
Pr.  R.,  367. 

15.  In  a  suit  between  tenants  in  common,  for  the  partition  of  an  interest 
in  real  estate  which  has  been  carved  out  of  the  fee,  the  owner  of  the 
fee,  who  is  the  common  source  of  title  to  all  the  tenants  in  common, 
is  not  a  necessary  party.     Gen.  T.,  1858,  Canfield  a.  Ford,  28  Barb., 
336. 

16.  The  action  was  brought  by  an  assignee  of  the  original  claimant,  and 
the  evidence  showed  that  another  person  was  to  share  in  the  proceeds 
of  the  judgment. 
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Held,  that  the  complaint  should  have  been  dismissed,  although  the 
assignment  to  the  plaintiff  was  in  writing  and  under  seal.  Lewando  a. 
Dunham,  1  Hilt,,  114. 

17.  That  the  assignor  of  a  cause  of  action,  who  has  transferred  it  abso- 
lutely, need  not  be  made  a  party  to  an  action  on  it,  and  is  bound,  ex- 
cept as  between  himself  and  his  assignee,  by  the  judgment,  though  he 
is  not  made  a  party  to  the  action.     Gen.  T.,  1857,  Sheldon  a.  Wood, 
2  Bosw.,  273. 

18.  The  wife  of  the  owner  of  the  equity  of  redemption  is  not  debarred  of 
her  inchoate  right  of  dower  by  a  foreclosure  action  to  which  her  hus- 
band, but  not  herself,  is  a  party.     Gen.  T^  1858,  Wheeler  a.  Morris,  2 
Bosw.,  524,  529. 

19.  When,  pending  an  action,  the  whole  interest  of  the  plaintiff  in  the 
cause  of  action  has  been  transferred  to  a  third  person,  the  court,  on  the 
application  of  such  third  person,  may  allow  him  to  be  substituted  as 
plaintiff.     Gen.  T.,  1858,  Banks  a.  Maher,  2  Bosw.,  690. 

20.  Although  the  original  plaintiff  sued  as  receiver  of  a  bank,  and  his 
appointment  as  receiver  is  put  in  issue  by  the  defendant's  answer,  the 
court,  on  a  motion  to  substitute,  as  plaintiff,  a  person  to  whom  the 
receiver's  interest  has  been  transferred,  will  not  investigate  and  deter- 
mine such  issue.     Such  issue  can  only  be  tried  and  determined  on  the 
trial  of  the  action.     Ib. 

21.  Where  a  party  is  made  plaintiff  under  section  121  of  the  Code,  as 
the  successor  in  interest  of  the  original  plaintiff,  he  is  bound  by  all  the 
acts  of  the  plaintiff,  and  is  not  entitled,  as  a  party  brought  in  as  de- 
fendant  is,  to  open  former  proceedings.     Thwing  a.  Thwiug,  Ante, 
323. 

COMPLAINT,  32  ;  COSTS,  22,  31  ;  CREDITOR'S  ACTION,  2 ;  EXAMINATION 
OF  PARTIES  ;  FORECLOSURE,  2  ;  HUSBAND  AND  WIFE,  4  ;  JUDGE  ;  SPE- 
CIAL PROCEEDINGS,  3. 

PARTITION. 

1.  It  is  not  true  that  there  is  no  remedy  for  the  joint  tenant  or  tenant  in 
common  who  is  deprived  by  his  co-tenant  of  his  just  rights,  to  the  pos- 
session, use,  or  fruits  of  the  common  property.  A  court  of  equity  is 
competent  to  give  relief  in  such  cases,  in  an  action  for  equitable  relief, 
by  decreeing  a  partition  of  the  property,  or  a  sale  thereof  where  parti- 
tion is  impracticable,  and  a  division  of  the  proceeds.  The  powers  of  a 
court  of  equity  were  conferred,  and  exist,  to  meet  just  such  cases,  where 
no  adequate  remedy  exists  at  common  law.  [Smith  a.  Smith,  4  Ram., 
95;  Kelsey  a.  Clay,  4  Bibb.,  441;  15  Barb.,  336.]  Gen.  T.,  1858, 
Finney  a.  Stebbins,  28  Barb.,  290,  292. 
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PARTNERSHIP. 


2.  A  deed  conveyed  to  the  grantee,  and  to  his  heirs  and  assigns  forever, 
all  the  mines,  ores,  minerals,  and  metals  in  certain  lands  described, 
together  with  the  right  to  raise,  work,  and  carry  away  the  same ;  and 
the  right  to  put  up  all  buildings,  and  to  use  all  lands  that  might  be 
necessary  for  the  purpose  specified ;  and  the  right  of  ingress  and  egress 
thereto  and  therefrom,  for  the  purpose  of  digging,  working,  and  carry- 
ing them  away,  and  all  the  estate,  &c.,  of  the  grantors  of,  in,  and  to 
the  said  mines,  ores,  minerals,  and  metals ;  to  have  and  to  hold  the 
said  mines,  ores,  minerals,  and  metals,  to  the  grantee,  his  heirs  and 
assigns,  forever. 

Held,  that  the  estate  conveyed  was  an  estate  of  inheritance,  and  was 
such  an  interest  as  comes  within  the  intent  and  meaning  of  the  provi- 
sions of  the  Revised  Statutes  relative  to  partition  ;  and  that  an  action 
would  lie  for  the  partition  of  such  interest.  Gen.  T.,  1858,  Canfield  a. 
Ford,  28  Barb.,  336. 

JUDICIAL  SALK,  1. 

PARTNERSHIP. 

When  a  limited  partnership  becomes  insolvent,  the  partnership  property 
becomes  trust-funds,  which  it  is  the  duty  of  the  partners  to  place  in  the 
hands  of  a  trustee  for  the  benefit  of  all  creditors  without  preferences. 
It  is  not  in  the  power  of  a  portion  of  the  creditors  to  obtain,  by  any 
act  or  omission  on  the  part  of  the  partners,  a  priority  over  other  cred- 
itors. Jackson  a.  Sheldon,  Ante,  127. 

ARREST,  3,  4  ;  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  4,  5,  6  ;  ASSIGN- 
ABILITY  OF  CAUSES  OF  ACTION,  5  ;  GOOD-WILL  ;  POWER  OF  ATTORNEY,  1. 

PLEADING. 

1.  A  married  woman  may  put  in  a  separate  answer,  without  leave  of 
court,  in  an  action  respecting  property  which  she  claims  as  her  separate 
estate.     Harley  a.  Ritter,  Ante,  400. 

2.  A  demurrer  does  not  raise  the  objection  that  the  complaint  does  not 
show  a  cause  of  action  for  so  large  a  sum  as  that  demanded.     Though 
it  seems  the  demurrer  in  such  case  is  not  frivolous.     Witherhead  a. 
Allen,  28  Barb.,  661. 

3.  In  an  action  on  a  bond,  dated  May  10,  1853,  conditioned  for  the  pay- 
ment of  a  sum  "  in  two  years  from  the  first  day  of  April  last,  with  an- 
nual interest,"  a  demurrer,  on  the  ground  that  no  cause  of  action  was 
stated,  was  tried  in  June,  1854. 

Held,  that  as  interest  was  due  before  the  time  of  trial,  the  plaintiff 
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was  entitled  to  judgment  upon  the  demurrer.  A  demurrer  is  not  the 
mode  of  raising  the  objection  that  the  cause  of  action  had  not  accrued 
when  the  action  was  commenced.  1859,  Smith  a.  Holmes,  19  JV.  Y. 
(5  E.  P.  Smith),  2*71. 

4.  Pleading  to  the  merits  waives  all  matter  in  abatement  of  the 'action. 
Gen.  T.,  1856,  Gossling  a.  Broach,  1  Hilt.,  49. 

5.  Of  the  construction  of  a  complaint  on  demurrer,  and  whether  any  thing 
more  than  its  exact  allegations  are  to  be  deemed  admitted.     Lyon  a. 
City  of  Brooklyn,  28  Barb.,  609. 

6.  The  construction  of  a  bill  and  answer.      Lewin  a.  Stewart,  1Y  How. 
Pr.  R.,  5. 

Y.  The  ratification  by  a  principal  of  an  unauthorized  act  of  an  agent,  has 
a  retroactive  efficacy,  and,  being  equivalent  to  an  original  authority,  an 
allegation  of  due  authority  is  sustained  by  proof  of  such  ratification. 
1859,  Hoyt  a.  Thompson,  19  N.  T.  (5  E.  P.  Smith),  218. 

8.  The  complaint  in  a  creditor's  action  alleged  that  certain  defendants 
claimed  an  interest  in  the  property  which  plaintiff  sought  to  reach,  and 
that  their  claims  were  unfounded  and  untrue. 

Held,  that  it  was  not  an  admission  of  their  claim,  and  that  the  plain- 
tiff, after  having  established  his  own  claim,  was  not  bound  to  go  on 
and  disprove  theirs.  Supreme  Ct.,  I.  Dist.,  Sp.  T.,  1859,  Ames  a. 
Hurlbut,  17  How.  Pr.  R.,  185. 

9.  An  allegation  that  a  defendant,  as  executrix,  controls  and  manages  the 
estate  of  the  deceased,  and  is  responsible  therefor,  is  a  conclusion  of  law, 
and  not  a  "fact."     Supreme  Ct.,  Sp.  T.,  1859,  Phinney  a.  Phinney, 
1Y  How.  Pr.  R.,  19Y. 

10.  A  statement  that  the  party  denies  all  those  allegations  which  are 
contained  within  certain  specified  folios,  is  good  as  a  general  denial. 
Gassett  a.  Crocker,  Ante,  39. 

11.  The  complaint  against  defendants  as  makers  of  certain  promissory 
notes,  named  the  defendants,  in  the  title  of  the  cause,  as  "  the  Ocean 
Insurance  Company,"  and  alleged  that  they  were  a  corporation.     The 
answer  set  up  that  the  notes  were  given  in  payment  of  a  supposed  loss 
due  to  the  plaintiff  from  the  defendants  on  an  insurance  policy  issued 
by  the  defendants,  and  alleged  matter  tending  to  absolve  them  from 
any  liability  on  the  policy  in  question,  on  ground  of  fraud  in  the 
plaintiffs. 

Held,  that  it  was  not  necessary  that  the  answer  should  show  that 
the  defendants  had  power  to  insure.  Struver  a.  The  Ocean  Insurance 
Co.,  Ante,  23. 

12.  The  complaint  in  an  action  to  enforce  the  personal  liability  of  a  trus- 
tee for  a  debt  of  the  -corporation,  in  alleging  the  incorporation  showed 
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that  the  number  of  trustees  was  fixed  at  three,  and  that  the  plaintiff 
was  one  of  the  trustees  for  the  first  year ;  and  then  alleged  that  in  the 
following  year  three  other  persons  were  elected  as  trustees. 

Held,  that  it  was  sufficiently  implied  that  the  plaintiff  ceased  to  be 
a  trustee.  Andrews  a.  Murray,  Ante,  8. 

13.  The  action  was  to  recover  from  the  trustee  the  amount  of  a  judgment 
recovered  against  the  corporation  in  1857,  and  the  complaint  alleged 
that  the  annual  report  required,  by  law  was  not  made  within  twenty 
days  from  the  first  of  January,  1855,  nor  at  any  time  since. 

Held,  a  sufficient  allegation  of  neglect  to  report  in  1858.     Ib. 

14.  Whether  the  action  could  be  maintained  on  showing  only  a  neglect 
before  recovery  of  the  judgment  against  the  corporation, —  Query  ?   Ib. 

15.  Material  and  necessary  allegations  upon  which  the  plaintiff  properly 
claims  some  relief,  are  not  to  be  stricken  out  on  demurrer,  because  the 
plaintiff  also  claims  relief  which  the  court  cannot  grant  him.     Wood- 
gate  a.  Fleet,  Ante,  222. 

16.  The  pleading  of  a  party  is  not,  under  the  Code,  evidence  in  his  own 
behalf.     Supreme  Ct.,  Sp.  T.,  1859,  Ames  a.  Hurlbut,  17  How.  Pr. 
R.,  185. 

ANSWER  ;  COMPLAINT  ;  CONVERSION,  1  ;  COUNTER-CLAIM  ;  DEMURRER  ; 
HUSBAND  AND  WIFE,  4  ;  JOINDER  OF  ACTIONS  ;  JUSTICES'  COURTS, 
tit.  Pleadings  ;  MARINE  COURT,  tit.  Pleading  ;  POLICE  ;  VARIANCE  ; 
VERIFICATION  ;  WAIVER,  2. 

POLICE. 

1.  The  act  establishing  the  Metropolitan  Police  District,  provided  that 
the  members  of  the  old  police  force  should  hold  office  and  do  duty 
under  the  provisions  of  that  act,  and  as  members  of  the  new  police 
force. 

Held,  that  an  acting  member  of  the  old  force  was  to  be  deemed  to 
have  become  a  member  of  the  new  force.  The  People  on  rel.  Beatty  a. 
The  Board  of  Police,  Ante,  257. 

2.  It  seems,  that  in  a  writ  of  mandamus  to  compel  the  commissioners  of 
the  latter  force  to  recognize  and  pay  such  a  member,  the  allegation 
that  the  relator  was  duly  appointed  or  illegally  removed  is  surplusage. 
It  is  sufficient  for  him  to  allege  that  he  was  a  member  of  the  old  force, 
actually  filling  the  office  at  the  date  of  the  act ;  and  any  defect  in  his 
appointment,  or  any  removal,  must  be  shown  affirmatively  by  the  re- 
spondents as  matter  of  defence.     Ib. 

3.  Pleas  in  a  return  to  such  a  writ,  alleging  that  the  relator  refused  to 
take  office  under  the  new  law,  that  he  withdrew  from  the  force,  and 
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disclaimed  holding  office  therein,  and  that  he  accepted  an  inconsistent 
office ;  though  they  amount  in  substance  to  but  one  plea,  should  not 
be  struck  out.  Ib. 

4.  Matters  merely  relevant  as  evidence, — e.  g.,  the  relator's  neglect,  dis- 
obedience, or  resistance  of  orders  which  might  tend  to  show  a  resigna- 
tion or  withdrawal, — should  not  be  pleaded,  and  if  they  are,  may  be 
struck  out.     Ib. 

5.  It  is  no  defence  to  such  writ,  to  allege  that  another  person  has  been 
duly  appointed,  and  actually  fills  the  relator's  place.     Ib. 

6.  A  plea  that  the  relator  was  duly  removed  from  office,  is  not  inconsist- 
ent with  the  plea  that  he  was  never  duly  appointed.     Ib. 

7.  It  seems,  that  the  court  should  not  restore  to  office,  by  mandamus,  one 
against  whom  cause  of  immediate  removal  exists.     Ib. 

8.  A  plea  that  the  relator  was  not  duly  appointed  a  member  of  the 
old  force,  should  not  be  struck  out  on  motion,  but  the  question  of 
the  sufficiency  of  the  defence  should  be  raised  by  demurrer  or  replica- 
tion.    Ib. 

9.  So  of  a  plea  that  the  relator  had  entered  into  employment  inconsistent 
with  the  office,  and  received  compensation  therefrom.     Ib. 

10.  On  motion  for  a  peremptory  mandamus,  notwithstanding  the  return 
made,  an  order  to  quash  or  strike  out  parts  of  the  return  may  be 
made.     Ib. 

CHATTELS  ;  INJUNCTION,  7. 

POWER. 
OFFICER. 

POWER  OF  ATTORNEY. 

1.  A  general  power  of  attorney,  given  by  a  member  of  a  firm  to  one  of 
his  co-partners,  to  transact  all  his  business  in  the  city  of  New  York,  of 
whatsoever  name,  nature,  or  description  the  same  might  be,  whether  re- 
lating to  him  as  a  member  of  the  firm,  or  in  his  individual  capacity,  does 
not  authorize  the  attorney  to  transfer  the  individual  property  of  the 
grantor  of  the  power  to  trustees,  for  the  payment  of  his  debts.     [Hogg 
a.  Smith,  7  B.  &  C.,  278  ;  Atwood  a.  Manning,  1  Taunt,  347  ;  Pal. 
on  Ag.,  192.]     N.  Y.  Common  Pleas,  Sp.  T.,  1859,  Ferreira  a.  De- 
pew,  17  How.  Pr.  R.,  418. 

2.  Powers  of  attorney  are  to  be  strictly  construed.     Ib. 

3.  A  power  of  attorney  given  by  the  plaintiff  to  his  wife,  simply  appoint- 
in"1  her  his  attorney,  with  a  general  clause  giving  her  full  power  and 
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PROBABLE   CAUSE. 


authority  to  do  whatever  he  might  do  in  the  premises,  ratifying  and 
confirming  all  that  she  might  lawfully  do  by  virtue  of  the  power,  is 
sufficient  to  authorize  her  to  release  the  action.  Ib. 


PROBABLE  CAUSE. 
MALICIOUS  PROSECUTION,  2 

PRIVATE  ROADS. 

SPECIAL  PROCEEDINGS,  2. 

PROVISIONAL  REMEDIES. 

ARREST;  ATTACHMENT;  INJUNCTION;  MOTIONS  AND  ORDERS;  RECEIVER; 

WAIVER,  3. 

PUBLICATION. 
JUDICIAL  SALE  ;  SERVICE,  AND  PROOF  OF,  1. 

QUESTIONS  OF  LAW  AND  FACT. 

1.  In  an  action  for  malicious  prosecution,  the  question  of  the  want  of 
probable  cause  is  purely  a  question  of  laAv,  unless  there  is  conflicting 
testimony  as  to  the  facts.     [Bulkley  a.  Keteltas,  2  Sekl.,  384.]     Gen. 
T.,  1856,  Waldheim  a.  Sickel,  1  Hilt.,  45. 

2.  It  seems,  that  it  is  the  duty  of  the  court — not  of  the  jury — to  deter- 
mine as  to  the  validity  and  effect  of  a  contract,  whether  written  or 
parol,  the  terms  of  which   are  not  disputed.      Chapin  a.  Potter,  1 
Hilt.,  366. 

3.  Where  a  chattel  mortgage  is  lawful  upon  its  face,  and  there  is  proof 
that  the  debt  which  it  was  given  to  secure  was  fairly  and  honestly 
owing  by  the  mortgagor  to  the  mortgagee,  and  the  mortgage  has  been 
filed  according  to  the  statute,  the  indications  of  fraud  arising  upon 
possession  of  the  goods  and  the  conduct  of  the  parties  respecting  them, 
must  be  determined  by  the  jury.     [Smith  a.  Acker,  23  Wend.,  653  ; 
Hanford  a.  Artcher,  4  Hill,  271  ;  Thompson  a.  Blanchard,  4  Comst., 
303.]     1859,  Gardner  a.  McEwen,  19  N.  Y.  (5   E.  P.  Smith),  126. 

4.  As  to  when  the  fraudulent  character  of  a  chattel  mortgage  is  a  ques- 
tion for  the  jury,  and  when  for  the  court.     Gen.  T.,-1858,  Allen  a. 
Cowan,  28  Barb.,  105. 

5.  At  a  sale  of  real  property,  D.  gave  notice  that  he  claimed  a  mortgage 
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upon  it ;  but  the  vendor  asserted  that  he  had  none,  and  that  he  came 
as  a  scarecrow  to  injure  the  sale,  but  the  vendor  refused  to  warrant 
against  the  incumbrance. 

Held,  in  the  purchaser's  action  against  the  vendor  for  the  false  repre- 
sentation made  by  him  in  denying  the  existence  of  the  incumbrance, 
1.  That  the  notice  given  by  D.  was  not  as  matter  of  law  a  defence  ; 
and  it  not  appearing  that  the  purchaser  had  any  other  means  of  knowl- 
edge than  the  statements  of  D.  and  of  the  vendor,  he  was  at  liberty  to 
rely  upon  the  vendor's  statement,  and  it  was  a  question  of  fact  whether 
he  actually  did  so  rely. 

2.  That  the  vendor's  statements  were  not  mere  matter  of  opinion, 
but  representations.  Ct.  of  Appeals,  1859,  Haight  a.  Hoyt,  19  N.  Y. 
(5  E.  P.  Smith),  464. 

6.  Where  the  sufficiency  of  a  notice  of  protest  depends  upon  extrinsic 
proof,  and  the  evidence  is  conflicting,  the  question  is   for  the  jury. 
[Houlditch  a.   Canty,   6  Scott,   299  ;  4  Bing.  N.  C.,  411  ;  Bank  of 
Rochester  a.  Gould,  9  Wend.,  279 ;  and  see  5  Barb.,  6,  81.]     Gen.  T., 
1857,  Cook  a.  Litchfield,  2  Bosw.,  137. 

7.  What  is  a  reasonable  time  for  performance  under  a  contract  is  a  question 
of  fact  for  the  determination  of  the  jury,  or  referee,  upon  all  the  evi- 
dence in  the  case.     Green  a.  Hames,  1  Hilt.^  254. 

8.  Whether  the  words  used  amount  to  a  warranty  or  not,  is  a  question 
of  fact  [8  Cow.,   25  ;  11  Wend.,  411],   and  the  rinding  of  a  justice 
upon  the  question  will  not  be  reviewed  by  the  appellate  court,  if  there 
is  any  evidence  to  support  it.     So  held  in  an  action  for  breach  of  war- 
ranty of  the  soundness  of  oysters,  the  defendant's  declaration  being  that 
"  he  cut  holes  in  the  ice  and  took  them  out  fresh  ;  that  they  were  good, 
and  in  good  order."     Blakeman  a.  Mackay,  1  Hilt.,  266. 

9.  It  seems,  that  where  a  composition  deed  is  conditioned  on  the  giving  of 
notes  by  the  debtor,  to  bear  a  certain  date,  but  does  not  specify  when 
they  are  to  be  given,  the  question  whether  a  neglect  to  give  them  is  a 
violation  of  the  contract,  depends  on  the  fact  of  an  offer  being  made 
within  a  reasonable  time  after  the  date,  and  is  a  question  for  the  jury. 
Hallo.  Merrill,  Ante,  116. 

'RECEIVER. 

1.  It  seems,  that  it  is  only  in  exceptional  cases  that  a  receiver  should  be 
appointed  without  notice,  and  before  service  of  summons.     McCarthy 
o.  Peake,  Ante,  164. 

2.  A  receiver  appointed  in  an  action  commenced  when  a  former  action 
between  the  same  parties,  and  on  the  same  subject-matter,  was  pend- 
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ing  in  another   court,  expended  moneys  in  the  matter   of  the   re- 
ceivership. 

Held,  on  granting  a  motion  to  stay  proceedings,  and  to  vacate  the 
order  for  his  appointment,  that  it  should  be  done  on  condition  that  his 
expenses  and  compensation  be  paid  by  the  moving  party.  Ib. 

3.  Certain  creditors  obtained  judgments  upon  failure  to  answer  against 
an  insolvent  limited  partnership,  and  levied  execution  on  the  partner- 
ship effects,  after  which  the  partners  made  a  general  assignment  for 
benefit  of  creditors,  without  preferences. 

Held,  that  the  court  should,  at  suit  of  a  creditor  at  large,  enjoin  those 
proceedings  and  appoint  a  receiver  to  take  charge  of  all  the  assets  of 
the  firm,  as  they  existed  at  the  time  of  its  insolvency,  discharged  of  the 
liens  of  the  executions,  and  to  distribute  the  same  equally  among  all 
the  creditors.  Jackson  a.  Sheldon,  Ante,  127. 

4.  A  creditor  who  brought  an  action  seeking  such  relief,  moved  in  his  own 
action  for  an  order  that  the  sale  under  the  executions  issued  on  the 
judgments  which  he  attacked,  be  set  aside  for  certain  alleged  irregu- 
larities, and  that  the  sheriff  be  directed  to  hold  the  property  levied 
upon  subject  to  the  further  order  of  the  court. 

Held,  that  the  motion,  in  so  far  as  it  sought  to  set  aside  the  sale  for 
irregularity,  should  have  been  made  in  the  action  in  which  the  sale 
was  had  ;  but  so  far  as  it  sought  an  order  directing  the  sheriff  to  retain 
the  property  unsold,  and  that  its  proceeds  be  distributed  among  all  the 
creditors,  it  was  properly  made  in  the  creditor's  action,  and  must  in  so 
far  be  granted.  Ib. 

5.  The  receiver  of  a  firm  whose  business  is  the  publication  of  a  news- 
paper, should  be  empowered  to  carry  on  the  paper  till  sufficient  time 
is   allowed   to  dispose  of  it  advantageously.      jV.    Y.   Superior  Cl., 
Sp.  T.,  1859,  Dayton  a.  Wilkes,  17  How.  Pr.  R.,  510. 

6.  A  receiver  who  takes  possession  of  goods  upon  which  the  sheriff  had 
levied  an  execution  prior  to  the  receiver's  appointment,  is  bound  to 
account  to  the   sheriff  therefor;    and   the  motion   of  the  execution- 
creditor  and  sheriff  for  an  order  requiring  him  to  pay  to  the  sheriff  the 
proceeds,  so  far  as  necessary  to  satisfy  the  execution,  should  be  granted. 
Rich  a.  Loutrel,  Ante,  356. 

7.  A  receiver  who  is  sued  as  such,  without  leave  of  court,  is  entitled  to 
an  order,  perpetually  restraining  the  plaintiff  from  proceeding  in  the 
action.     De  Groot  a.  Jay,  Ante,  364. 

8.  The  provision  of  the  Revised  Statutes,  directing  receivers  to  sue  for 
unpaid  subscriptions  for  stock,  has  no  application  to  notes  given  by 
members  of  a  mutual  insurance  company.     The  same  conditions  of 
assessment,  &c.,  are  necessary  in  the  receiver's  action  on  such  notes, 

VOL.  IX.— 35. 
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RECOUPMENT. 


as  if  the  action  were  by  the  company.  [See  Shaughnessey  a.  Rensse- 
laer  Insurance  Co.,  21  Barb.,  605;  Devendorf  a.  Beardsley,  23  Ib., 
656;  Williams  a.  Babcock,  25  Ib.,  109  ;  Williams  a.  Lake,  15  How. 
Pr.  R.,  209.]  1859,  Savage  a.  Medbury,  19  N.  Y.  (5  E.  P.  Smith), 
36. 

9.  The  receiver  appointed  in  supplementary  proceedings  against  one  who, 
in  acting  as  an  agent, — e.  g.,  an  auctioneer, — kept  a  general  bank  ac- 
count, in  which  were  mingled  his  funds  and  those  of  his  principals,  is, 
by  virtue  of  his  appointment  as  such,  vested  with  the  legal  title  to  the 
balance  in  bank.     Levy  a.  Cavanagh,  2  Bosw.,  100. 

10.  The  debtor  cannot,  in  such  cases,  by  drawing  a  check,  or  assigning 
a  part  of  the  balance,  transfer  the  same,  as  against  the  receiver,  to  a 
customer  who  employed   him  with   knowledge  of  his  practice  of  min- 
gling the  proceeds  of  sales  with  his  own  funds.     11). 

11.  It  seems,  that  after  the  appointment  of  a  receiver  in  supplementary 
proceedings,  a  creditor's  action  can  be  maintained  on  the  judgment, 
where  the  receiver  will  not  act  in  the  premises.     Supreme  Ct.,  Gen.  T., 
1858,  Gere  a.  Dibble,  17  How.  Pr.  R.,  31. 

CREDITOR'S  ACTION,  6,  7,  8 ;  EXECUTION,  5 ;  INJUNCTION  ;  SUPPLEMENT- 
ARY PROCEEDINGS,  15,  16. 

RECOUPMENT. 

1.  That  where  there  are  deficiencies  in  work  done  under  a  contract, 
although  the  defendant  accept  the  work,  he  may  claim  damages  for 
the  deficiencies  by  way  of  recoupment.     Bloodgood  a.  Ingoldsby,  1 
Hilt.,  388. 

2.  The  cases  specified  in  which,  prior  to  the  Code,  the  defendant  was 
allowed  to  recoup  his  damages.     Murden  a.  Priment,  1  Hilt.,  75. 

3.  It  seems,  that  all  which  formerly  was    allowed  to  be  set  up  as  a 
defence,  by  way  of  recoupment,  is  now  available  as  a  counter-claim 
under  the  Code.     Ib. 

COUNTER-CLAIM. 

REDEMPTION. 

The  right  to  redeem  chattels,  as  much  as  that,  to  redeem  real  property, 
carries  with  it  the  right  to  an  accounting  for  profits  up  to  the  time  of 
the  decree.  Pratt  cr.  Stiles,  Ante,  150. 

JUDICIAL  SALE,  2. 
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RKFERENCE. 


REFERENCE. 

1.  That  a  claim  to  several  items  of  damage  is  not  an  account,,  within  the 
rule  respecting  referable  actions.     Sharp  a.  The  Mayor,  &c.,  of  New 
York.  Ante,  426. 

2.  In  an  action  to  dissolve  a  partnership,  and  procure  an  accounting  be- 
tween the  partners,  an  averment  in  the  answer  that,  on  a  specified  day, 
the  accounts  were  settled  and  adjusted  between  the  partners,  and  they 
had  not  taken  any  new  contracts  since,  does  not  raise  an  issue  which 
makes  it  improper  to  send  the  cause  to  a  referee.     Conceding  the  alle- 
gation to  be  true,  as  the  partnership  did  not  then  terminate,  the  plain- 
tiff is  entitled  to  an  accounting  from  the  time  specified.     Kennedy  a. 
Shilton,  Ante,  157,  note. 

0.  Whether,  under  the  statute  providing  for  the  reference  of  claims 
against  the  estates  of  deceased  persons  [2  Rev.  Stats.,  88,  89],  any 
matters  are  referable,  except  matters  of  account,  or  causes  of  action 
arising  on  contract, —  Query?  Supreme  Ct.,  Sp.  T^  1858,  Akely  a. 
Akely,  17  How.  Pr.  R.,  21. 

4.  It  seems,  that  such  a  proceeding  is  not  an  action  in  the  ordinary 
sense  of  the  term,  or  within  the  meaning  of  section  270  of  the  Code 
of  Procedure.     Ib. 

5.  After  the  referee,  to  whom  it  has  been  referred  to  try  the  whole  issues 
in  the  cause,  has  made  and  delivered  a  final  report,  it  is  irregular  to 
refer  the  cause  back  to  him  to  take  evidence  and  report  upon  a  matter 
omitted  in  the  trial, — e.  g.,  in  an  action  for  redemption,  to  take  an  ac- 
counting of  rents  and  profits, —  and  then  to  enter  judgment  upon  both 
reports.     A  judgment  so  entered  should  be  reversed  on  appeal.     Pratt 
a.  Stiles,  Ante,  150. 

6.  The  proper  practice  would  be  to  apply  for  a  new  trial,  on  the  ground 
of  the  omission.     Ib. 

7.  The  fact  that  after  a  party  has  received  due  notice  of  trial  before  a  ref- 
eree, the  referee  informs  him  that  he  has  made  no  appointment  for  the 
day  noticed,  and  cannot  try  the  cause  on  that  day,  does  not  avoid  the 
regularity  of  the  proceedings  of  the  adverse  party,  who  without  know- 
ing that  the  party  has  been  misled,  attends  on  the  day,  and  in  his 
absence  procures  a  judgment.     If  the  attorney  receives  notice  of  trial 
before  a  referee,  he  is  bound  to  attend  to  it,  and  attend  to  it  at  the  time 
and   place  of  the  hearing.     Mistaken  intelligence  received  from  the 
referee,  as  to  the  time  of  the  hearing,  may  furnish  a  good  ground  for 
an  adjournment  of  the  hearing,  but  not  foV  utterly  neglecting  or  disre- 
garding the  notice  of  trial.     Supreme  Ct.,  Sp.  T.,  1859,  Sage  a.  Mosher, 
17  How.  Pr.  R.,  367. 
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RELIGIOUS    INCORPORATIONS. 


8.  It  would  be  the  better  course  for  the  referee  to  appoint  in  writina-  a 
time  and  place  for  the  hearing  of  the  cause,  a  copy  of  which  should  be 
served  with,  or  before  the  notice  of  trial.     Ib. 

9.  The  fact,  that  on  a  trial  before  a  referee,  adjournments  were  not  for- 
mally made  from  one  hearing  to  the  time  of  another,  does  not  render 
the  proceedings  irregular,  if  both  parties  gave  all  the  testimony  they 
desired,  and  submitted  the  cause  on  such  testimony.     The  Accessory 
Transit  Company  a.  Garrison,  Ante,  141. 

10.  After  the  reference  has  been  had,  and  the  cause  decided,  the  court 
will  not  vacate  the  order  because  the  referee  refuses  to  deliver  his  re- 
port except  on  payment  of  a  sum  exceeding  his  lawful  fees.    The  party 
against  whom  the  report  is  made,  is  entitled  to  an  order  requiring  that 
the  prevailing  party  take  up  the  report  and  enter  judgment,  or  that  in 
default  thereof  the  former  may  do  so.     Richmond  a.  Hamilton,  Ante, 
71,  note. 

11.  In  an  action  to  redeem,  in  which  the  plaintiff  succeeds,  he  is  liable  for 
the  referee's  fees,  although  the  report  finds  a  sum  to  be  due  from  him 
to  the  defendant.     The  defendant  is  not  to  be  deemed  the  prevailing 
party  because  he  establishes  his  claim  against  the  plaintiff,  on  the  ac- 
counting before  the  referee.     Supreme  Ct.,  Gen.  T.,  Judson  a.  Gray,  17 
How.  Pr.  R.,  289.     Affirmed,  Court  of  Appeals,  1859,  Ib.,  296. 

12.  In  such  a  case  the  plaintiffs  attorney  obtained  from  his  client  a  prom- 
issory note  for  the  referee's  fees,  promising  in  consideration    thereof 
that  he  would  advance  the  fees  to  the  referee. 

Held,  that  the  referee  could  recover  the  fees  in  an  action  against  the 
attorney,  founded  on  this  promise.  Such  a  promise  made  for  the  bene- 
fit of  the  referee,  though  not  to  him,  and  founded  on  a  sufficient 
consideration,  and  having  been  adopted  by  him,  was  a  cause  of  action 
against  the  defendant  without  reference  to  any  dealings  in  respect  to 
the  note,  subsequent  to  suit  brought.  Ib. 

13.  A  referee  is  not  entitled  to  charge  for  services  of  a  third  person  before 
whom  the  parties  agree  to  proceed  with  the  reference,  in  the  referee's 
absence.     Shultz  a.  Whitney,  Ante,  71. 

APPEAL,  4,  15,  IB,  17;  COSTS,  7,  8,  14,  23,  24,  33;  DEPOSITION  ON 
COMMISSION,  2 ;  EXECUTORS  AND  ADMINISTRATORS,  2,  4,  5  ;  HIGH- 
WAYS, 1. 

RELIGIOUS  INCORPORATIONS. 

Of  the  sufficiency  of  a  certificate  of  the  election  of  trustees  under  §  3  of 
the  act  authorizing  formation  of  religious  societies.  Methodist  Episco- 
pal Union  Church  a.  Pickett,  19  N.  Y.  (5  E.  P.  Smith),  482. 
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REMITTITUa. 


REMITTITUR. 

After  the  Court  of  Appeals  had  reversed  a  judgment  in  the  cause,  and 
awarded  a  remittitur  ordering  a  new  trial,  the  plaintiff  applied  at  a 
special  term  of  the  Supreme  Court  for  leave  to  amend  his  complaint, 
which  was  opposed  by  the  defendant,  without  any  objection  being 
raised  to  the  jurisdiction  of  the  court,  but  on  the  ground  that  the  remit- 
titur had  not  been  filed.  The  court  allowed  the  amendment  on  terms 
with  which  the  plaintiff  complied,  and  served  his  amended  complaint, 
and  the  defendant  answered.  The  cause  was  then  noticed  for  trial  bv 
the  defendant,  and  the  plaintiff  went  through  with  his  evidence  and 
rested,  and  the  defendant  near  the  close  of  his  own  evidence  raised  the 
objection  that  the  remittitur  had  not  been  filed. 

Held,  1.  That  the  court,  nevertheless,  had  jurisdiction.  After  the 
remittitur  has  been  issued  and  delivered  to  the  prevailing  party  with  a 
view  to  have  it  remitted  to  the  court  below,  the  latter  court  has  juris- 
diction of  the  cause,  and  if  a  new  trial  has  been  awarded,  it  may  go  on 
and  try  the  cause. 

2.  If  it  were  otherwise,  yet  after  the  defendant,  without  objection, 
has  put  in  his  answer  and  taken  issue  with  the  plaintiff,  and  noticed 
the  cause  for  trial,  and  permitted  the  plaintiff  to  go  through  with  his 
case  upon  the  supposition  that  the  remittitur  was  filed,  he  might  well 
be  held  estopped  to  urge  the  objection.  Supreme  Ct.,  Gen.  T.,  Judson 
a.  Gray,  17  How.  Pr.  R.,  289.  Affirmed,  Court  of  Appeals,  1859,  lb., 
296. 

RESALE. 
JUDICIAL  SALE,  3,  4. 

RESIDENCE. 

1.  On  motion  to  dissolve  an  attachment  granted  under  the  Code  on  the 
ground  that  the  defendant  was  a  non-resident,  it  appeared  that  the  de- 
fendant's home  and  family  were  in  New  Jersey,  where  he  spent  all  his 
time  except  during  the  business  hours  of  the  day,  though  his  business 
was  in  New  York,  and  he  was  daily  and  habitually  in  New  York,  from 
seven  o'clock  in  the  morning  to  seven  o'clock  in  the  evening,  and  he 
kept  his  bank  account  there. 

Held,  that  the  motion  must  be  denied.  Supreme  Ct.,  Sp.  T.,  1859, 
Bache  a.  Lawrence,  17  How.  Pr.  R.,  554. 

2.  A  corporation  is  a  citizen  or  resident  of  the  State  creating  it.     [Louis- 
ville R.  R.  Co.  a.  Letson,  2  How.  U.  S.,  497.]     Supreme  Ct.,  Gen.  T^ 
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SATISFACTION    OF   PART   OF   PLAINTIFF'S    CLAIM. 

1858,  Insurance  Companies  a.  Commissioners  of  Taxes,  17  How.  Pr. 
.#.,  206;  S.  C.,  28  Barb.,  318. 

3.  A  corporation  created  under  the  laws  of  this  State  is  to  be  deemed  a 
resident  of  the  State,  and  the  place  of  its  business  is  to  be  deemed  the 
place  of  its  residence.  [Conroe  a.  National  Protection  Ins.  Co.,  10 
How.  Pr.  R.,  403.]  If  it  has  several  places  of  business,  it  is  to  be 
deemed  a  resident  at  each.  Supreme  Ct.,  Sp.  T.,  1858,  Pond  a.  Hud- 
son River  R.  R.  Co.,  17  How.  Pr.  R.,  543. 

SATISFACTION  OF  PART  OF  PLAINTIFFS  CLAIM. 

1.  In  an  action  upon  a  draft,  or  check,  for  $3,768,  the  defendant,  in  his 
answer,  alleged  that  the  check  was  given  in  payment  of  certain  property 
purchased  by  him  from  the  plaintiff,  and  warranted  by  the  latter  to 
be  of  a  certain  quality  ;  averred  a  breach  of  the  warranty,  and  claimed 
to  recoup  $500  damages  therefor. 

Held,  a  proper  case  for  an  order,  under  §  244  of  the  Code,  directing 
the  defendant  to  satisfy  part  of  plaintiff's  claim  admitted  to  be  due. 
Gen.  T.,  1858,  Baker  a.  Nussbaum,  1  Hilt.,  549. 

2.  Rule  35  of  the  Supreme  Court — allowing  twenty  days  for  the  payment 
of  costs,  or  the  performance  of  any  condition  imposed  by  an  order — 
has  no  application  to  such  an  order,  which  may  be  enforced  either  as 
a  judgment  or  as  a  provisional  remedy.     Ib. 

SALES. 
EXECUTION,  3. 

SERVICE  AND  PROOF  OF. 

1.  That  the  order  for  service  by  publication  did  not  direct  that  a  copy  of 
the  summons  and  complaint  be  mailed,  is  a  fatal  irregularity.    Warren 
a.  Tiffany,  Ante,  66. 

2.  The  sheriff's  certificate  is  not  proof  of  service  of  an  order  in  supple- 
mentary proceedings.     Utica  City  Bank  a.  Buell,  Ante,  385. 

3.  //  seems,  that  though  a  certificate  by  the  sheriff  of  A.,  of  the  service  of 
process  in  the  county  of  B.,  is  no  proof  of  service,  the  judgment  and 
sale  may  be  sustained  against  the  purchaser's  motion  to  be  discharged, 
by  allowing  an  affidavit  of  service  to  be  filed  mine  pro  tune.    The  Far- 
mers' Loan  &  Trust  Co.  or.  Dickson,  Ante,  61. 

4.  The  proper  mode  of  service  by  mail  of  notice  of  foreclosure  under  the 
statute,  and  the  effect  of  insufficient  notice.     Rathbone  a.  Clarke,  Ante, 
66,  note. 

COSTS,  18. 
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SET-OFF. 

1.  In  an  action  by  the  assignee  of  B.  &  F.  against  G.,  the  latter  inter- 
posed, as  a  set-off  or  counter-claim,  a  claim  held  by  him  against  the 
assignors  B.  &  F.     Upon  the  trial  it  appeared  that  he  had  recovered 
judgment  therefor  prior  to  this  action. 

Held,  that  the  justice  erred  in  admitting  evidence  of  the  original 
claim  on  which  such  judgment  had  been  recovered.  The  claim  was 
merged  in  the  judgment,  and  could  not  be  used  as  evidence  of  indebt- 
edness. Gen.  T.,  1857,  Ives  rt.  Goddard,  1  Hilt.,  434. 

2.  In  the  action  by  G.  against  B.  &  F.,  brought  after  their  assignment  to 
the  present  plaintiff,  evidence  of  their  claim  against  G.  was  offered  as 
a  set-off,  and  excluded,  upon  the  ground  that  it  had  been  assigned. 

If  eld,  that  it  was  properly  excluded ;  and  the  fact  that  it  had  not 
been  set  oft'  in  such  action  was  no  bar  to  another  action  on  such  claim 
by  the  assignee.  [12  Wend.,  504.]  Ib. 

3.  It  seems,  that  a  set-off  in  the  nature  of  a  tort  cannot  be  considered 
upon  a  reference  of  a  claim  against  the  estale  of  a  deceased  person. 
The  reference  of  such  claims  would  convert  the  proceeding  into  an  ar- 
bitration.     Supreme  Ct.,  Sp.  T.,  1850,  Akely  a.  Akely,  17  How.  Pr. 
R.,  21. 

ATTORNEY  AND  CLIENT,  5,  6,  7  ;    COMMON  PLEAS,  2 ;    COUNTER-CLAIM  ; 

RECOUPMENT. 

SHERIFF. 

1.  A  sheriff's  privilege  as  bail  must  be  commensurate  with  his  liability. 
Unless  otherwise  provided,  it  seems  reasonable  that  whenever  bail  given 
by  others  can  be  relieved,  he  should  be.    When  he  is  bail,  he  may  sur- 
render in  the  same  case  in  which  bail  in  general  may.     [9  How.  Pr. 
R,,  180.]      aV.  Y.  Superior  Ct.,  Sp.  T.,  1859,  McGregory  a.  Willett, 
17  How.  Pr.  72.,  439. 

2.  After  service  by  the  new  sheriff  of  the  certificate  of  his  appointment 
and  qualification,  pursuant  to  2  Revised  Statutes  (438,  §  70),  the  deputy 
of  the  late  sheriff,  deceased,  neither  assigned  the  prisoner  nor  the  bond 
taken  on  admitting  him  to  the  liberties.    The  bond  could  not  be  found 
in  time  to  assign  it  within  the  ten  days  allowed  by  the  statute  (§  72). 
Some  months  afterwards,  being  found,  it  was  assigned  by  the  under- 
sheriff  to  the  plaintiff. 

Held,  that  he  could  not  recover  on  it.  Prisoners  who  are  not  as- 
signed within  the  ten  days  are  at  liberty  to  go  at  large  [Hinds  a. 
Doubleday,  21  Wend.,  223] ;  and  neither  the  new  sheriff,  nor  the  late 
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sheriff,  nor  the  assignee  of  the  late  sheriff,  can  enforce  the  imprison- 
ment.    Gen.  T.,  1858,  Ridgway  a.  Barnard,  28  Barb.,  613. 
3.  That  the  statute  requiring  an  assignment  of  prisoners,  &c.,  has  no  appli- 
cation to  a  prisoner  who  has  escaped.     McGregory  a.  Willett,  17  How. 
Pr.  R.,  439. 

ATTACHMENT,  2,  3  ;  COSTS,  20 ;  EXECUTION,  4,  5. 

SHIPPING. 

Of  the  construction  of  the  statute  relative  to  liens  upon  ships  and  vessels, 
before  the  amendment  of  1855.  Gen.  T.,  1858,  Hiscox  a.  Harbeck,  2 
Bosw.,  506. 

SLANDER. 

The  following  words  held  actionable,  as  in  themselves  importing  a  charge 
of  perjury :  "  I  would  not  swear  to  what  C.  W.  has,  for  the  town  or 
the  county.  P.  J.  W.  is  honestly  mistaken,  but  C.  W.  is  wilful." 
Supreme  Ct.,  Gen.  T.,  1859,  Walrath  a.  Nellis,  17  How.  Pr.  R.t  72. 

EVIDENCE,  tit.  Burden  of  Proof,  1. 

SPECIAL  PROCEEDINGS. 

1.  The  act  of  1858  (Laws  of  1858,  574),  "in  relation  to  frauds  in  assess- 
ments for  local  improvements  in  the  city  of  New  York," — authorizing 
an  application  by  an  aggrieved  party  to  a  justice  of  the  Supreme  Court 
to  vacate  any  assessment,  &c., — applies  to  assessments  made  before,  as 
well  as  to  those  made  after  its  passage.    The  act  only  affects  the  remedy. 
Supreme  Ct.,  Sp.  T.,  1859,  Matter  of  Beams,  17  How.  Pr.  R.,  459. 

2.  There  is  no  right  of  appeal  to  the  county  court  from  the  verdict  of  a 
jury  given  upon  the  laying  out  of  a  private  road.     Under  the  Laws  of 
1853  (309,  §  10),  the  commissioners  of  highways  must  lay  out  the 
road  on   receiving  the   verdict  of  the  jury  ;   and  proceedings   enter- 
tained by  the  county  court  on  an  appeal,  are  void  for  want  of  jurisdic- 
tion.    Supreme  Ct.,  Gen.  T.,  1858,  The  People  on  rel.  Keenholts  a. 
Robinson,  17  How.  Pr.  R.,  534. 

3.  An  executor  who,  under  the  will,  is  the  trustee  of  a  valid,  active  trust, 
and  as  such  has  the  legal,  valid  title,  and  an  actual  estate  in  the  real 
estate,  has,  and  is  the  only  person  who  has,  the  right  to  go  on  with  a 
special  proceeding,  pending  in  respect  to  the  premises  at  the  death  of 
the  testator, — e.  g.,  proceedings  for  the  laying  out  of  a  private  way, — 
and  he  may  be  substituted  as  relator  in  such  proceedings.     Naming 
him  in  the  proceeding  as  executor  does  not  show  that  he  proceeds  as 
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SPECIFIC    PERFORMANCE. 


executor,  but,  in  connection  with  the  will,  shows  that  he  is  the  trustee 
pointed  out  by  the  will ;  he  is  trustee  by  being  executor.     Ib. 

CERTIORAKI  ;  HABEAS  CORPUS  ;  HIGHWAYS  ;  MANDAMUS. 


SPECIFIC  PERFORMANCE. 

1.  In  an  action  for  specific  performance  of  defendant's  agreement  to 
transfer  to  the  plaintiff  the  unexpired  term  of  a  lease,  compensation 
should  be  made  to  the  plaintiff  for  the  depreciation  in  the  value  of  the 
term,   by  reason  of  the  lapse  of  time  during  the  litigation.      The 
amount  to  be  allowed  to  him,  is  to  be  adjusted  upon  the  basis  of  placing 
him  in  the  same  position  as  if  the  contract  had  been  executed  accord- 
ing to  its  terms,  the  premises  continuing   unchanged,  though  pre- 
served in  their  then  existing  state  of  repair.     He  should  be  allowed  a 
full  annual  rent  of  the  premises,  deducting,  however,  all  legal  out- 
goings, such  as  taxes  and  ground-rent ;  and  should,  also,  be  allowed  a 
sum  for  the  wear  and  tear  of  the  buildings,  unless  properly  kept  up  by 
the  vendor.     Gen.  T.,  1857,  Radford  a.  Wilson,  2  £osw.,  237. 

2.  But  he  is  not  entitled  to  allowance  for  having  been  prevented  from 
making  improvements.     Ib. 

3.  The  rules  in  respect  to  the  adjustment  of  interest,  of  compensation  for 
delay,  &c.,  in  such  cases,  discussed.     Ib. 

4.  In  an  action  by  vendors,  to  compel  the  specific  performance  of  a  con- 
tract for  the  purchase  of  real  estate,  the  relief  asked  will  be  granted, 
even  though  there  be  a  bare  possibility  that  the  title  may  be  affected 
by  existing  causes,  which  may  be  subsequently  developed,  provided 
the  highest  evidence  of  which  the  nature  of  the  case   admits,  and 
amounting  to  a  moral  certainty,  be  given,  that  no  such  causes  exist. 
[Winne  a.  Reynolds,  6  Paige,  407,  413  ;  Belmont  a.  O'Brien,  2  Kern., 
395  ;  Seymour  a.  Delancy,  Hopk.,  436  ;  Spring  a.  Sandford,  7  Paige, 
550.]      Gen.  T.,  1857,  Schermerhorn  a.  Niblo,  2  Bosw.,  161. 

5.  Thus,  when  the  title  of  the  vendors  is  that  of  sole  heirs-at-law  of  a 
person  dying  on  the  15th  of  December,  1855,  and  their  contract  to 
sell  was  made  in  February,  1856,  and  the  action  was  tried  in  January, 
1857,  and,  after  thorough  search,  no  will  of  the  deceased  had  been 
found  up  to  the  time  of  the  trial,  and  he  died  leaving  personal  estate 
worth  over  $10,000,  and  his  debts  and  the  demands  against  his  estate, 
BO  far  as  ascertained,  do  not  exceed  $500, — the  possibility  of  discover- 
ing a  will,  or  that  other  debts  and  demands  may  be  presented  to  his 
administrator,  are  not  sufficient  to  deprive  the  vendors  of  the  right  to 
a  judgment  for  a  specific  performance.    Ib. 
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STATUTORY  CONSTRUCTION. 

1.  It  is  an  invariable  rule  of  construction,  in  respect  to  the  repealing  of 
statutes  by  implication,  that  the  earliest  act  remains  in  force,  unless 
manifestly  inconsistent  with  and  repugnant  to  a  subsequent  act  upon 
the  subject,  or  unless  in  the  last  act  express  notice  is  taken  of  the  for- 
mer one,  plainly  indicating  an  intention  to  abrogate  it.     [Bowen  a. 
Lease,  5  Hill,  225.J     The  People  a,  Deming,  1  Hilt.,  271. 

2.  A  repeal  of  a  statute  by  implication  is  not  favored ;  on  the  contrary, 
courts  are  bound  to  uphold  the  prior  law,  if  the  two  acts  may  well 
subsist  together.    [11  Cow.,  63  ;  Dyer,  347  ;  10  Mod.  118  ;  Bac.  Abr., 
tit.  Stat.  D. ;  Dwar.,  673-675.]     Ib. 

S.  Of  the  principles  of  construction  of  remedial  statutes, — e.  g.,  the 
married  women's  acts  of  1848  and  1849.  Sp.  T.,  1858,  and  Gen.  T., 
1859,  Billings  a.  Baker,  28  Barb.,  343. 

4.  It  seems,  that  so  far  as  the  Code  of  Procedure  is  in  derogation  of  the 
common  law,  it  will  be  strictly  construed.     Akely  a.  Akely,  17  How. 
Pr.  JR.,  21. 

5.  The  word  witness,  in  a  statute  passed  before  parties  were  allowed  to 
testify,  is  not  to  be  construed  as  including  parties.     Stake  a.  Andre, 
Ante,  420. 

6.  The  statutes  giving  the  remedy  of  ejectment  in  place  of  demand  and 
re-entry  are  not  limited  to  rents-service,  but  are  applicable  to  all  cases 
where  there  was  a  right  to  re-enter  at  common  law.     1859,  Van  Rensse- 
laer  a.  Ball,  19  N.  Y.  (5  E.  P.  Smith),  100. 

7.  The  act  of  April  10,  1855,  conferred  the  appointment  of  clerk  of  the 
district  courts  in  the  city  of  New  York  upon  the  mayor,  and  the  mem- 
bers of  the  board  of  aldermen,  or  a  majority  thereof,  and  directed  the 
meeting  for  that  purpose  to  be  in  convention,  and  prescribed  the  mode 
in  which  such  convention  should  be  called  together,  and  declared  that 
it  should  not  be  lawful  for  the  aldermen  to  proceed  to  make  appoint- 
ments in  the  absence  of  the  mayor,  unless  after  a  notice  to  him  of  eight 
days,  of  the  time  and  place  of  meeting. 

Held,  that  this  was  a  clear  legislative  declaration  that  notice  should 
be  given  to  all  who  legally  composed  the  convention,  before  those  who 
did  attend  should  be  authorized  to  proceed,  in  their  absence,  to  act ; 
and  that  iu  a  case  where  five  members  of  the  body  were  not  sum- 
moned to  attend  the  meeting,  and  had  no  notice  thereof,  such  omis- 
sion was  fatal  to  the  legality  of  the  meeting,  and  vitiated  appointments 
made  by  those  who  did  attend,  although  the  members  present  con- 
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stituted  a  majority  of  the  whole  number.     Gen.  T.,  1858,  People  a. 
Batchelor,  28  Barb.,  310. 

COSTS,  28,  29  ;  DAMAGES,  7  ;  ENLISTMENT. 

STAY  OF  PROCEEDINGS. 

1.  Section  401  of  the  Code, — providing  that  no  order  to  stay  proceed- 
ings for  a  longer  time  than  twenty  days  shall  be  granted  by  a  judge 
out  of  court  except  on   previous  notice, — applies  to  the  case  of  an 
order  made  by  a  judge  holding  chambers  and  special  term  at  the  same 
time  ;  and  such  an  order  so  granted,  but  entitled  At  Chambers,  will  be 
deemed  as  granted  out  of  court,  and  set  aside  if  made  without  notice. 
Wood  a.  Kimball,  Ante,  419. 

2.  In  such  a  case,  on  setting  aside  the  order,  the  court  directed  a  stay  of 
proceedings  to  allow  the  party  to  renew  his  motion.     Ib. 

RECEIVER,  2. 

STIPULATION. 

How  far  matters  of  hearsay  contained  in  a  document  admitted  in  evi- 
dence by  stipulation,  and  which  are  uncontradicted  by  other  evidence, 
are  to  be  considered  as  proved, —  Query  ?  Worth  a.  Mumford,  1  Hilt., 
1,  38. 

COSTS,  5,  16,  26  ;  COURT  OF  APPEALS,  1. 

SUBMISSION  OF  CONTROVERSY  WITHOUT  ACTION. 

The  court  cannot,  on  submission  of  controversy  without  action,  under 
section  372  of  the  Code,  determine  a  question  of  difference  in  which 
it  appears,  from  the  statement,  that  an  infant  is  legally  interested. 
Fisher  a.  Stilson,  Ante,  33. 

SUMMARY  PROCEEDINGS. 

In  summary  proceedings  to  recover  possession  of  demised  premise?,  the 
evidence  showed  that  defendants  entered  upon  the  premises  immediately 
before  the  expiration  of  the  term  of  plaintiff's  tenant ;  but.  the  tenant 
testified  positively  that  she  never  gave  defendants  permission  to  come 
in,  nor  sold  nor  assigned  her  lease  to  them ;  that  they  came  in  as  she 
was  moving  out,  claiming  that  the  premises  were  theirs. 

Held,  that,  upon  the  evidence,  the  entry  was  under  a  claim  of  title 
hostile  to  plaintiff,  and  not  under  his  demise ;  and  that  there  was, 
therefore,  no  relation  of  landlord  and  tenant  between  the  plaintiff  and 
defendants  which  could  support  summary  proceedings.  (BRADY,  J., 
dissented.)  Carlisle  a.  McCall,  1  Hilt.,  399. 
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SUMMONS. 

1.  A  summons  against  a  non-resident  need  not  mention  the  name  of  this 
State,  in  designating  the  place  where  it  has  been,  or  will  be  filed. 
The  publication  of  a  summons  against  a  non-resident  is  good,  where 
the  only  statement  of  the  place  where  it  has  been  filed,  is  contained  in 
a  note -appended  to  the  copy  of  the  summons,  declaring  that  it  "has 
been  filed  in  said  clerk's  office,"  the  summons  itself  (immediately  pre- 
ceding) stating  the  city  and  county  where  such  clerk's  office  is  situated. 
1859,  Cook  a.  Kelsey,  19  N.  T.  (5  E.  P.  Smith),  A12. 

2.  In  an  action  for  unliquidated  damages  for  breach  of  contract, — e.  g., 
the  covenants  of  a  lease, — the  summons  should  be  in  the  form  pre- 
scribed by  subdivision  1  of  section  129 ;  and  if  the  complaint  is  veri- 
fied, judgment  may  be  entered,  on  failure  to  answer  for  the  amount 
claimed,  without  any  assessment.     [Adhering  to  Cook  a.  Pomeroy,  10 
How.  Pr.  R.,  103 ;  and  disapproving  of  Johnson  a.  Paul,  14  How.  Pr. 
E.,  454.]     Supreme  Ct.,  Sp.  T.,  1858,  Cobb  a.  Dunkin,  17  How.  Pr. 
JR.,  97.     (But  the  contrary  may  now  be  deemed  to  be  settled  in  the 
Supreme  Court.     See  Tuttle  a.  Smith,  6  Abbotts'  Pr.  ft.,  329  ;  and 
The  People  a.  Bennett,  6  Ib.,  343.     The  same  is  held  in  the  N.  Y. 
Common  Pleas,  Luling  a.  Stanton,  8  Ib.,  378.) 

3.  In  an  action  for  a  statute  penalty,  the  summons  must  be  in  the  form 
prescribed  by  subdivision  1  of  section  129  of  the  Code.     [5  Abbotts' 
Pr.  E.,  384;  6  Ib.,  343.]     Supreme  Ct.,  III.  Dist.,  Gen.  T.,  1859, 
The  Board  of  Commissioners  of  Excise  of  Albany  a.  Classon,  17  How. 
Pr.  R,  193. 

4.  Dissenting  opinion  of  Eosekrans,  J.,  in  the  case  of  Titus  a.  Eelyea 
(8  Ante,  177).     Titus  a.  Eelyea,  17  How.  Pr.  R,  265. 

AMENDMENT,  6,  7  ;  JUSTICES'  COURTS,  tit.  Process,  1. 

* 

SUNDAY. 

1.  The  parties  to  a  controversy  submitted  to  arbitration.    Their  witnesses, 
and  the  arbitrators  chosen,  were  all  of  the  Jewish   persuasion.     The 
meeting  of  the  arbitrators  for  the  trial  of  the  cause  was  held  on  Sun- 
day, and  the  award  was,  on  that  day,  drawn  up  and  signed ;  but  it 
was  dated  the  next  day,  and  was  not,  until  then,  delivered  to  the 
parties. 

Held,  that  the  award  was  valid.    Isaacs  a.  Beth  Hamedrash  Society, 
1  Hilt.,  469. 

2.  A  note  given  or  dated  on  Sunday  is  not  invalid.     Greenbury  a.  Wil- 
kins,  Ante,  206,  note. 
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SUPERIOR  COURT. 

1.  It  seems,  that  in  an  action,  the  subject-matter  of  which  was,  prior  to 
the  Code,  cognizable  alone  in  a  court  of  equity, — e.  g.,  an  action  for 
divorce, — the  New  York  Superior  Court  has  the  same  power  as  the 
late  Court  of  Chancery.     Forrest  a.  Forrest,  Ante,  289. 

2.  Under  the  provisions  of  the  Revised  Statutes,  entitled,  "  Of  Proceed- 
ings to  Perpetuate  Testimony"  (2  Rev.  Stats.,  398),  a  judge  of  the 
Supreme  Court  may  order  a  deposition  to  be  taken  before  the  County 
Judge   of  Erie   county,  in  an  action  pending  in  the  N.  Y.  Superior 
Court,  the  witness  to  be  examined  then  residing  in  that  county.    Such 
County  Judge  could  have  made  the  order,  on  an  application  to  him 
therefor.     Gen.  T.,  1857,  Sheldon  a.  Wood,  2  Bosw.,  268. 

SUPERSEDEAS. 

1.  A  party  who  has  appealed,  and  given  the  requisite  security  to  effect  a 
stay  of  proceedings,  is  not  entitled  to  an  order  superseding  an  execu- 
tion which  was  levied  before  his  appeal.     Rathbone  a.  Morris,  Ante, 
213. 

2.  Under  the  provision  of  3  Revised  Statutes  (5th  ed.,  870,  §§  38,  39), — 
requiring  that  the  plaintiff,  within  three  months  after  the  last  day  of 
the  term  next  following  that  at  which  the  judgment  shall  have  been 
obtained,  shall  charge  in  execution  a  defendant  already  in  custody  in 
the  action,  and  allowing  a  supersedeas  if  he  fail  to  do  so, — the  time  ia 
to  be  computed  from  the  date  of  actual  entry  of  judgment,  not  from 
the  date  when  the  plaintiff  might  have  entered  it.     The  mere  accept- 
ance of  an  offer  to  allow  judgment,  is  not  obtaining  judgment,  within 
the  meaning  of  the  statute.     Lippman  a.  Petersberger,  Ante,  209. 

8.  If  the  plaintiff  neglects  to  enter  judgment,  the  defendant  may  apply 
for  an  order  compelling  him  to  do  so.  Ib. 

SUPPLEMENTAL  COMPLAINT. 

A  supplemental  complaint  should  not  be  allowed  where  it  is  unnecessary; 
e.  g.,  where  another  suit  is  already  pending  of  such  a  nature  that,  if 
the  supplemental  complaint  is  filed,  the  defendant  will  be  entitled  to 
have  either  one  discontinued.  Supreme  Ct.,  Sp.  T.,  1859,  Sage  a. 
Mosher,  17  How.  Pr.  JR.,  367. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  The  court  cannot  interfere  in  supplementary  proceedings  except  on  ap- 
peal. Such  proceedings  must  be  had  before  a  judge  out  of  court ;  and 
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the  special  term  has  no  jurisdiction  to  make  any  order  concerning 
them,  or  property  discovered  by  means  of  them.  Superior  Ct^  Gen. 
T.,  1859,  Bitting  a.  Vanderburgh,  17  How.  Pr.  R.,  80. 

2.  Proceedings  supplementary  to  execution,  under  §  294  of  the  Code, 
may  be  taken,  to  compel  the  treasurer  of  a  joint  stock  association  to 
submit  to  an  examination,  upon  the  allegation  that  he  is  indebted  to  it, 
though  the  judgment  is  entered  against  him  as  treasurer  of  such  asso- 
ciation, and  the  action  was  commenced  by  the  service  of  summons 
upon  him,  under  the  act  of  1849.     Courtois  a.  Harrison,  1  Hilt.,  109. 

3.  It  seems,  that  proceedings  under  that  section  may  be  taken  against  a 
corporation.     Ib. 

4.  Where  the  sheriff  makes  return  of  an  execution  before  the  expiration 
of  the  sixty  days,  at  the  request  of  the  plaintiff  or  his  attorney,  such 
return  is  to  be  regarded  as  the  act  of  the  party,  and  not  the  official  act 
of  the  sheriff,  and  supplementary  proceedings  founded  upon  such  a  return 
will  be  set  aside  on  application  of  the  judgment-debtor.    Spencer  a.  Cuy- 
ler,  Ante,  382. 

5.  But  where  the  return  is  made  by  the  officer  of  his  own  motion,  and  in 
good  faith,  it  is  no  objection  that  it  was  made  within  the  sixty  days. 
Farquaharson  a.  Kimball,  Ante,  385,  note. 

6.  The  fact  that  a  second  execution  which  has  been  issued  since  the  re- 
turn of  that  on  which  the   proceedings   are  founded,  has  not  been 
returned,  does  not  affect  the  proceedings.     Ib. 

7.  The  proceedings  taken  on  the  return  of  the  first  execution  are  not 
superseded  by  an  insufficient  levy  under  the  second.     Ib. 

8.  It  appeared  by  the  affidavit  upon  which  the  order  for  the  examination 
of  the  defendant  was  founded,  and  the  fact  was  recited  in  the  order, 
that  about  fifteen  years  previously  an  execution  had  been  issued  upon 
the  judgment,  and  had  been  returned  wholly  unsatisfied ;  and  that  an 
alias  execution,  issued  shortly  before  the  making  of  the  affidavit,  had 
not  been  returned. 

Held,  that  the  affidavit  was  sufficient,  and  that  the  judgment-cred- 
itor was  entitled  to  the  order  for  the  examination  of  the  defendant. 
Owen  a.  Dupignac,  Ante,  180. 

9.  The  right  to  the  examination  under  the  Code  is,  like  the  right  to  dis- 
covery under  a  creditor's  action  under  the  Revised  Statutes,  unquali- 
fiedly given  wherever  an  execution  has  been  returned  unsatisfied  in 
whole  or  in  part.     Ib. 

10.  The  rules  settled  in  reference,  to  proceedings  under  creditor's  bills 
may  be  regarded  as  controlling  the  practice  in  supplementary  proceed- 
ings, when  not  altered  by  the  Code,  or  the  practice  under  it.     Ib. 

11.  Of  the  facts  requisite  to  be  stated  in  the  affidavit.     Ib. 
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12.  It  is  not  necessary  that  the  affidavit,  on  which  the  order  for  the  ex- 
amination in  supplementary  proceedings  is  founded,  should  be  served 
with  the  order.     Utica  City  Bank  a.  Buell,  Ante,  385,  and  note. 

13.  In  supplementary  proceedings,  the  judge  at  chambers,  before  whom 
the  order  is  returned,  may  vacate  it  on  motion  of  the  summoned  party, 
if  the  affidavit  on  which  it  is  founded  is  insufficient,  or  if  for  any  reason 
it  appears  to  have  been  improvidently  granted.     Courtois  a.  Harrison, 
1  Hilt.,  109. 

14.  A  judge  should  not,  on  supplementary  proceedings,  by  a  summary 
order,  require  trustees,  who  hold  a  trust-fund  of  the  debtor,  to  apply 
future  income  accruing  therefrom  to  the  payment  of  the  judgment. 
Gen,  T.,  1857,  Stewart  a.  Foster,  1  Hilt.,  505. 

15.  When  in  such  proceedings  the  existence  of  a  trust-fund  is  disclosed, 
the  judge  should  appoint  a  receiver  to  bring  an  action  against  the 
debtor  and  the  trustee  [Bramhall  a.  Ferris,  4  Kern.,  41],  to  compel  the 
application  of  any  accruing  income  to  the  payment  of  the  judgment, 
and  should  enjoin  the  trustee  from  paying  over  any  of  the  moneys 
arising  from  the  fund  to  the  cestui  que  trust,  for  a  time  sufficient  to 
enable  the  receiver  to  bring  such  an  action.     The  necessity  of  a  suit  for 
such  purpose  has  not  been  dispensed  with  by  the  Code.     By  it,  all  the 
rights  of  the  parties  can  be  protected,  the  amount  necessary  for  the 
support  of  the  cestiii  que  trust  can  be  ascertained,  and,  by  an  injunction 
issued  pending  the  suit,  the  rights  of  the  judgment-creditor  can  be  pre- 
served until  a  final  adjudication  can  be  had.     Gen.  T.,  1857,  Stewart 
a.  Foster,  1  Hilt.,  505. 

16.  It  seems,  that  the  provisions  of  the  Code,  for  proceedings  supplemen- 
tary to   execution,  are   limited  to  reaching  property  of  the  debtor, 
whether  in  his  possession,  or  in  the  possession  of  others  for  him,  and 
which  is  conceded  to  be  his ;  also  money  due  to  the  debtor  when  the 
order  is  obtained  and  served.     But  when  property  or  money  appears 
to  belong  to  him,  but  is  in  the  hands  of  others  who  make  claim  thereto, 
it  should  be  reached  through  a  receiver.     Ib. 

17.  It  is  too  late,  after  judgment  against  a  defendant  as  treasurer  of  u 
joint  stock  association,  and  in  supplementary  proceedings  to  enforce  the 
payment  of  the  judgment,  to  raise  the  objection  that  they  are  not  such 
an  association  within  the  meaning  of  the  statute.     Ib. 

18.  Nor   can   the  New   York   Common    Pleas,    in    such    proceedings, 
founded  upon  a  judgment  of  the  Marine  Court,  go  behind  the  record, 
and  take  into  consideration  affidavits,  or  the  judge's  certificate,  that  he 
ordered  judgment  against  the  defendant  individually,  and  that  it  was 
entered  against  him  as  an  officer  of  such  association  bv  mistake.     If 

O  * 

such  an  error  has  been  committed,  application  for  relief  must  be  made 
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to  the  court  in  which  the  judgment  was  rendered.     Courtois  a.  Harri- 
son, 1  Hilt.,  109. 

SUPREME  COURT. 

1.  The  Supreme  Court,  as  now  constituted,  has  common-law  jurisdiction 
to   partition   real    estate    [Story's   Eq.  Jur.,  §§  646,  658  ;    Smith  a. 
Smith,  10  Paige,  470] ;  limited,  however,  to  the  power  to  divide  es- 
tates certain.     Gen.  T.,  1858,  Canfield  a.  Ford,  28  Barb.,  336,  842. 

2.  Although  the  Supreme  Court  of  the  State  possesses  a  searching  and 
extensive  jurisdiction  over  all  branches  of  the  public  service,  and  every 
department  of  the  government,  it  has  no  power  to  interfere  with  the 
legitimate  exercise  of  authority,  and  will  refrain  from  employing  the 
power  which  it  does  possess,  particularly  by  mandamus,  in  doubtful 
cases,  or  on  inexpedient  occasions. 

So  held,  on  an  application  for  a  mandamus  to  restrain  the  officers  of 
the  militia  from  carrying  out  an  order  for  consolidating  two  regiments. 
Sp.  T.,  1859,  People  on  rel.  Weeks  a.  Ewen,  17  How.  Pr.  R.,  375. 

INJUNCTION,  1 ;  MECHANICS'  LIEN,  2. 

SURETIES. 
CONSTABLE  ;  EXECUTORS  AND  ADMINISTRATORS,  7. 

SURROGATE. 

Of  the  jurisdiction  of  a  surrogate  of  this  State  over  assets  in  this  State, 
voluntarily  delivered  to  the  foreign  executor.  Lyman  a.  Parsons,  28 
Barb.,  566. 

APPEAL,  32 ;  EXECUTORS  AND  ADMIXISTKATORS,  6. 

TAXATION  OF  COSTS. 
COSTS,  28,  29,  30,  32,  33. 

TENDER. 
FORMER  ADJUDICATION,  9. 

TIME. 

Under  a  statute  providing  that  an  action  for  a  penalty  for  an  offence  may 
be  brought  within  ten  days,  the  day  of  the  commission  of  the  offence 
is  not  to  be  counted  in  computing  the  limitation  ;  so  that  in  an 
action  commenced  on  the  30th,  a  recovery  can  be  had  for  an  offence 
committed  on  the  20th  of  the  month.  The  same  rule  should  be  fol- 
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lowed  in  the  construction  of  statutes  as  in  respect  to  contracts,  notices, 
and  the  practice  of  the  courts.  [Following  Ex  parte  Dean,  2  Cow., 
605  ;  Snyder  a.  Warren,  Ib.,  518;  Commercial  Bank  a.  Ives,  2  Hill, 
356  ;  Wilcox  a.  Wood,  9  Wend.,  348  ;  Columbia  Turnpike  Co.  a.  Hay- 
wood,  10  Ib.,  422;  Homan  a.  Liswell,  6  Cow.,  660;  Smith's  Com., 
§  618,  and  note  ;  and  disregarding  Arnold  a.  United  States,  9  Cranch., 
120 ;  Pierpont  a.  Graham,  4  Wash.,  232  ;  Presley  a.  Williams,  15  Mass., 
193  ;  Rex  a.  Adderley,  Doug.,  446.]  Gen.  T.,  1858,  People  a.  N.  Y. 
Central  R.  R.  Co.,  28  Barb.,  284. 

TRIAL. 

[CRIMINAL  LAW  ;  DISTRICT  COURTS  OF  THE  CITY  OF  NEW  YORK  ;  EXCEP- 
TION ;  JUSTICES'  COURTS  ;  MARINE  COURT  ;  NONSUIT. 

I.  Mode  of  Trial. 

1.  An  action  to  recover  penalties  for  the  erection  of  buildings  in  violation 
of  the  fire-laws,  and  for  the  removal  of  such  buildings  according  to  the 
provisions  of  such  laws,  but  not  seeking  any  injunction,  is  an  action  in 
which  the  defendant  is  entitled  to  a  trial  by  jury.     The  Fire  Depart- 
ment a.  Harrison,  Ante,  1. 

2.  It  seems,  that  in  any  action  under  such  statutes  the  court  acts  as  a 
court  of  law  exclusively,  and  the  defendant  is  entitled  therefore  to  a 
trial  by  jury.     Ib. 

3.  Where  there  are  both  issues  of  fact  and  issues  of  law,  and  the  former 
have  been  tried  first,  it  will  be  deemed  that  the  court  directed  them  so 
to  be  tried,  if  nothing  appears  to  show  that  objection  was  taken  at  the 
time  of  trial.     Fry  a.  Bennett,  Ante,  45. 

II.  Place  of  Trial. 

1.  Under  the  Code,  every  action  is  so  far  transitory  that  the  plaintiff 
may,  with  impunity,  lay  his  venue  in  any  county  in  the  State.  If  the 
proper  county  has  not  been  selected,  the  defendant  has  the  right  to 
have  the  place  of  trial  changed.  But  to  secure  this  right,  two  things 
are  necessary :  first,  he  must,  within  a  limited  time,  make  the  demand 
prescribed  by  section  126  of  the  Code,  and  then,  the  demand  having 
been  made,  unless  the  change  be  made  by  consent  of  parties,  an  order 
of  the  court  directing  the  change  must  be  obtained.  Unless  both  these 
requirements  are  complied  with,  the  plaintiff  may  bring  his  action  to 
trial  in  the  county  selected  by  him  for  that  purpose.  By  omitting  to 
make  the  demand,  and  thereupon  applying  for  an  order,  the  defendant 
waives  his  right  to  a  change,  though  it  may  still  be  changed  by  the 
VOL.  IX.— 36 
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court,  to  promote  the  convenience  of  witnesses  or  the  ends  of  justice. 
Supreme  Ct.,  Gen.  T.,  1859,  Houck  a.  Lasher,  17  How.  Pr.  R.,  520. 
2.  The  defendants  were  carriers  of  passengers  and  freight  by  their  rail- 
road, between  New  York  and  Albany.  Their  principal  place  of  busi- 
ness was  in  New  York,  and  they  transported  their  passengers  out  of 
the  county  of  Albany  by  a  ferry,  not  a  railway-track,  but  had  a  place 
of  business  where  they  conducted  traffic  in  Albany. 

Held,  that  they  were  residents  of  Albany  within  the  provisions  of 
the  Code  respecting  the  place  of  trial.  Supreme  Ct.,  Sp.  T.,  1858, 
Pond  a.  Hudson  River  R.  R.  Co.,  17  How.  Pr.  R^  543. 

III.  Reception  of  Evidence. 

1.  The  answer  of  the  defendants,  by  not  denying,  admitted  (Code,  §  168) 
that  they  made  the  note  in  suit,  and  delivered  it  to  the  payee,  and 
that  "  the  said  payee,  the  said  R.  C.  Jones,  thereupon  duly  indorsed 
the  said  note,  in  blank,  and  transferred  and  delivered  the  same  to  the 
said  plaintiffs." 

Held,  that,  under  such  an  answer,  the  defendants  were  not  at  liberty 
to  prove  that  no  transfer  had  been  made  to  the  plaintiffs,  nor  to  do  in- 
directly— by  showing  that  the  payee  was  a  married  woman,  and  had 
no  capacity  to  transfer — what  they  would  not  be  at  liberty  to  do  di- 
rectly. Gen.  T.,  1857,  Robbins  a.  Richardson,  2  Bosw.,  255. 

2.  That,  in  such  case,  leave  to  amend  the  answer  at  the  trial,  so  as  to 
admit  the  proof,  is  not  to  be  granted.     Ib. 

3.  It  is  within  the  discretion  of  the  court,  after  the  evidence  is  stated  to 
be  closed,  to  open  the  case,  and  permit  further  evidence  to  be  given. 
Gen.  T.,  1857,  Burger  a.  White,  2  Bosw.,  92. 

4.  It  is  discretionary  with  the  court  or  referee,  to  allow  a  witness  to  be 
re-examined  after  he  has  left  the  stand.     Gen.  T.,  1857,  Sheldon  a. 
Wood,  2  Bosw.,  269. 

5.  The  exercise  of  that  discretion  can  only  be  reviewed,  if  at  all,  when  it 
plainly  appears  that  it  was  abused,  to  the  defendant's  prejudice.     [6 
Wend.,  281 ;  19  Ib.,  578  ;  1  E.  D.  Smith,  78  ;  Ib.,  543.J    7k,  285. 

CRIMINAL  LAW,  4,  5  ;  DEPOSITIONS  ;  WITNESS. 

IV.   Charge. 

1.  The  plaintiff  rendered  services  for  a  corporation,  under  a  formal  ap- 
pointment as  treasurer,  but  with  no  arrangement  for  its  compensating 
him,  and  there  was  evidence  tending  to  show  that  he  expected  com- 
pensation only  from  the  incidental  advantages  of  his  connection  as  a 
partner  with  another  officer  of  the  company. 
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Held,  a  proper  question  for  the  jury,  whether  the  services  were  in- 
tended to  be  gratuitous  as  it  respected  the  company,  and  that  a  charge 
submitting  the  question  without  distinguishing  between  absolute  gra- 
tuitousness,  and  gratuitousness  in  respect  to  the  company,  could  not 
mislead,  and  was  not  erroneous.  1859,  Pendleton  a.  Empire  Stone 
Dressing  Company,  19  N.  Y.  (5  E.  P.  Smith),  13. 

2.  In  an  action  for  damages  for  injuries,  sustained  by  reason  of  defend- 
ant's negligence,  instructing  the  jury  that  they  must  give  exemplary 
damages  if  the  defendant  was  guilty  of  gross  negligence,  is  error  for 
which  a  new  trial  should  be  granted,  even  though  the  verdict  rendered 
was  so  moderate  that  it  is  doubtful  whether  the  instruction  had  any 
injurious  effect.     Wallace  a.  The  Mayor,  &c.,  of  New  York,  Ante,  40. 

3.  In  an  action  brought  against  a  master  and  servant,  to  recover  for  in- 
juries caused  by  the  negligent  act  of  the  servant  while  engaged  in  the 
master's  business,  a  refusal  of  the  justice  to  charge  that  the  plaintiff 
must  show  that  the  accident  was  occasioned  by  the  negligence  of  the 
servant,  is  erroneous.    Gen.  T^  De  Benedetti  a.  Mauchin,  1  Hilt.,  213. 

4.  In  an  action  to  recover  damages  for  the  defendant's  neglect  in  con- 
ducting the  repairs  of  a  house,  in  consequence  of  which  the  plaintiff, 
while  passing  by,  was  struck  by  a  falling  timber  and  injured,  where 
the  defence  is,  negligence  on  the  part  of  the  plaintiff  contributing  to 
the  injury,  and  the  absence  of  negligence  on  the  part  of  the  defendant, 
the  true  question  to  be  put  to  the  jury  is,  Did  the  defendant  take  proper 
precautions  to  prevent  the  injury  ;  in  other  words,  was  he  guilty  of 
negligence,  in  not  observing  proper  precautions?     Gen.  T.,  1858,  Van- 
derpool  a.  Husson,  28  Barb.,  196. 

5.  Where  the  publication  is  not  privileged,  nor  capable  of  an  innocent 
construction,  it  is  the  duty  of  the  judge  to  charge  that  it  is  libelous. 
The  statute  (1  Rev.  Stats.,  94,  §  21),  that  in  all  prosecutions  for  libel 
the  jury  have  the  right  to  determine  the  law  and  the  fact,  relates  to 
criminal  proceedings  only.     1859,  Hunt  a.  Bennett,  19  N.  Y.  (5  E.  P. 
Smith),  174. 

6.  A  statement  of  the  evidence,  or  comment  upon  it,  or  its  effect,  or  an 
assumption  of  a  fact  in  the  cause,  is  not  ground  of  exception.     [Jack- 
son a.  Packard,  6  Wend.,  415  ;  Jackson  a.  Timmerman,  12  Ib.,  299  ; 
Nolton  a.  Moses,  3  Barb.,  31 ;  Barns  a.  Ferine,  2  Kern.,  22,  23  ;  Beek- 
man  a.  Bond,  19  Wend.,  444  ;  People  a.  Cook,  4  Seld.,  78  ;  Hunter 
a.  Trustees  of  Sandy  Hill,  6  Hill,  410.]     A  party  who  is  dissatisfied 
with  the  expression  of  an  opinion  by  a  judge  upon  a  question  of  fact, 
or  the  conclusion  at  which  he  arrives  in  regard  to  it,  must  express  that 
dissatisfaction,  not  by  excepting  to  the  charge  of  the  judge  on  that 
point,  but  by  asking  to  have  the  question  of  fact  submitted  to  the 
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jury  for   their   determination.      Gen.    T.,  1858,  Dows  a.  Rush,   28 
Barb.,  180. 

V.    Verdict. 

1.  The  jury  were  directed  to  answer  several  questions  specifically,  and  to 
find  a  verdict  for  the  plaintiff  for  the  full  amount  claimed,  subject  to 
the  opinion  of  the  court,  on  a  case  to  be  made,  and  subject  to  adjust- 
ment. The  jury  answered  each  of  the  several  questions.  The  case 
further  stated  "that  the  jury  also  found  a  verdict  for  the  defendant ; 
but  the  court,  deeming  the  verdict  to  be  inconsistent  with  the  special 
finding  of  the  jury,  upon  the  questions  submitted  to  them,  set  aside 
the  same,  and  ordered  a  verdict  for  plaintiff  for  $11,397.91,  subject  to 
the  opinion  of  the  court  at  general  term,  upon  exceptions  taken  upon 
the  trial,  and  also  upon  a  case  to  be  made,  and  also  subject  to  adjust- 
ment as  to  the  amount."  To  the  direction  that  the  verdict  be  changed, 
the  defendant  excepted. 

Held,  at  general  term,  that  the  court  would  treat  the  case  as  if  the 
verdict  for  defendant  had  not  been  set  aside.  It  could  not  be  properly 
set  aside  for  such  a  reason,  and  the  court  would  not  presume  that  the 
jury  on  being  reminded  of  the  direction,  themselves  changed  the  ver- 
dict. The  court  in  giving  judgment  upon  the  verdict  must  treat  the 
case  as  one  in  which  a  general  verdict  had  been  rendered  for  the  de- 
fendant, whereby  all  controverted  facts  had  been  determined  in  his 
favor,  except  those  found  in  answer  to  the  questions  specially  sub- 
mitted, and  the  plaintiff  could  not  have  judgment  in  his  favor,  unless 
entitled  to  it  upon  the  facts  found  in  answers  to  the  questions,  although 
all  the  other  material  facts  in  issue  were  found  in  favor  of  the  defend- 
ant. Gen.  T.,  1857,  United  States  Trust  Company  a.  Harris,  2 
Bosw.,  87. 

2.  In  order  to  justify  the  court  in  ordering  a  verdict  subject  to  the  opin- 
ion of  the  court,  the  facts  must  all  be  agreed  upon,  or  submitted  to 
and  found  by  the  jury,  or  established  by  conclusive  evidence.     [Code, 
§  265.]     If  in  a  case  presenting  a  question  of  fact,  a  verdict  is  ordered 
subject  to  the  opinion  of  the  court,  the  court  should  order  a  new  trial, 
with  costs  to  abide  the  event.      Gen.  T.,  1858,  Whittaker  a.  Merrill, 
28  Barb^  256. 

3.  It  is  irregular  to  take  a  verdict  subject  to  the  opinion  of  the  court  at 
general  term,  when  there  are  facts  to  be  settled  upon  contradictory  or 
doubtful  testimony.     The  general  term  has  no  right,  of  itself,  to  de- 
duce facts  from  evidence,  in  order  to  found  a  judgment.     Gen.  T., 
1858,  Brower  a.  Orser,  2  Bosw.,  365. 

4.  The  amendment,  in  1857,  of  section  333  of  the  Code,  has  not  varied 
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this  rule,  or  established  another,  in  relation  to  proceedings  that  may 
be  had  at  the  trial,  or  in  relation  to  the  powers  and  duties  of  the  court 
at  general  term.  Ib. 

5.  Though  a  verdict  ought  not  to  be  taken  at  the  trial,  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  the  whole  evidence,  with  a  view 
to  its  decision  of  disputed  questions  of  fact;  yet  when  that  is  done, 
and  the  court  at  general  term,  at  the  instance  of  counsel,  hear  the  case 
on  its  merits,  they  will  disregard  the  objection  that  a  particular  and 
material  fact  is  unproved,  when  such  objection  was  not  taken  at  the 
trial,  and  some  evidence  in  support  of  it  was  given,  and  the  whole 
proceedings  tend  to  show  that  it  was  understood  at  the  trial  that  no 
such  objection  was  relied  on.  Gen,  T.,  Porter  a.  Lobach,  2  Bosw., 
188. 

C.  When  a  verdict  is  taken  subject  to  the  opinion  of  the  court,  the  court 
will  draw,  in  support  of  the  verdict,  every  inference  from  the  evidence 
which  a  jury  would  be  justified  in  drawing.  Gen.  T.,  Williams  a. 
Insurance  Company  of  North  America,  1  Hilt.,  345. 

7.  A  general  verdict  ordered  for  the  plaintiff  will  not  be  set  aside, 
merely  because  the  judge  at  the  trial  submitted  to  the  jury  special 
questions,  and  which  they  answered  affirmatively,  when,  upon  the  evi- 
dence given,  the  judge  might  have  ruled,  with  propriety,  that  the  prop- 
ositions, which  the  answers  of  the  jury  to  such  questions  affirmed, 
had  been  satisfactorily  established  and  entitled  the  plaintiff  to  a  ver- 
dict. Gen.  T.,  1857,  Cook  a.  Litchfield,  2  Bosw.,  138. 
CRIMINAL  LAW. 

VI.  New  Trial. 

1.  Where  it  is  apparent,  from  the  whole  case,  that  the  plaintiff  can,  in 
no  event,  recover  any  thing  but  nominal  damages,  the  court  will  not 
grant  him  a  new  trial,  although  an  error  has  been  committed  in  the 
charge.      Gen.  T.,  1858,  Hopkins  a.  Grinnell,  28  Barb.,  533. 

2.  The  limits  to  be  set  to  the  scope  of  remarks  of  counsel  to  the  jury,  are 
in  the  discretion  of  the  judge  who  presides  at  the  trial,  and  a  verdict 
will  not  be  disturbed  by  the  general  term,  upon  exception  to  his  re- 
fusal to  stop  counsel  in  a  questionable  line  of  remark,  unless  it  clearly 
appears  that  the  adverse  party  was  actually  and  unjustly  prejudiced 
before  the  jury  by  such  remarks.     Fry  a.  Bennett,  Ante,  45. 

3.  When  illegal  evidence,  properly  excepted  to,  has  been  received  during 
a  trial,  it  must  be  shown  that  the  verdict  was  not  affected  by  it,  or  the 
judgment  will  be  reversed.     If  the  evidence  may  have  affected  the 
verdict,  the  error  cannot  be  disregarded.     It  does  not  follow  that  im- 
pressions thus  obtained  will  have  no  effect,  although  the  judge  directs 
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them  to  disregard  the  evidence.     1859,  Erben  a.  Lorillard,  19  N.  Y. 
(5  E.  P.  Smith),  302. 

4.  Where  the  subject-matter  of  evidence  wrongly  admitted  is  afterwards 
clearly  proved  by  proper  testimony,  the  judgment  will  not  be  reversed 
because  the  first  evidence  was  wrongly  received.     De  Benedetti  a. 
Mauchin,  1  Hilt.,  213. 

5.  The  court  will  not  grant  a  new  trial  for  errors  of  judgment  in  the  jury 
in  weighing  the  evidence,  in  penal  actions  and  those  of  a  kindred  char- 
acter, where  the  verdict  is  for  the  defendant.     [Seymour  a.  Day,  2 
Strange,  899;  Mattison  «.  Allanson,  2  Ib.,  1238;  Comfort  a.  Thomp- 
son,  10  Johns.,   101 ;    Baker  c.  Richardson,   1    Cow.,  77 ;  Jarvis  a. 
Hathaway,  3  Johns.,  180;  Hurten  a.  Hopkins,  9  Ib.,  36;  Rundell  a. 
Buller,  10  Wend.,  119;  Overseers  of  the  Poor  of  Rochester  a.  Lunt, 
15  Ib.,  565 ;  Mansfield  a.  Wheeler,  23  Ib.,  79 ;  Lawyer  a.  Smith,  1 
Den.,  207.]     So  held,  in  an  action  for  a  statute  penalty,  where  the 
court  deemed  the  evidence  very  decided — almost  irresistible — against 
the  verdict.     Supreme  Ct.,  III.  List,  Gen.  T.,  1859,  Wheeler  a.  Cal- 
kins, 17  How.  Pr.  R.,  451. 

6.  A  verdict  resting  on  conflicting  evidence,  will  not  be  disturbed.     Fry 
a.  Bennett,  Ante,  45. 

7.  Where,  in  an  action  for  a  number  of  libels,  the  question  of  malice 
arising  upon  the  evidence  was  fairly  put  to  the  jury,  and  favorably  for 
the  defendant,  and  no  actual  damage  was  shown,  and  the  verdict  was 
for  $6000. 

Held,  that  the  court  would  not  deem  the  verdict  excessive.  Fry  a. 
Bennett,  Ante,  45. 

8.  On  a  motion  for  a  new  trial,  it  appearing  that  the  moving  party  was 
not  entitled  to  it  as  a  matter  of  right,  the  judge  granted  it  on  con- 
dition that  he  would  confine  the  inquiry  on  the  new  trial  to  a  single 
question,  on  which  he  thought  the  defendant  might  have  been  sur- 
prised on  the  former  trial. 

Held,  that  the  imposing  of  such  terms  was  regular.  Burger  a. 
White,  2  Bosw.,  95. 

9.  Such  order  is  not  reviewable  on  appeal.     Ib. 

10.  Upon  appeal  from  a  judgment  entered  on  the  report  of  a  referee,  the 
court  decided  that  one  portion  of  the  plaintiff's  claim,  allowed  by  the 
referee,  should  be  disallowed,  and   therefore  reversed  the  judgment, 
and  ordered  a  new  trial  before  the  same  referee,  solely  to  ascertain  the 
amount  of  the  portion  of  the  claim  which  should  be  deducted. 

Held,  that  the  plaintiff's  motion  to  modify  the  decision,  on  the 
ground  that  the  referee  had  already  found  and  reported  the  amount 
in  question,  should  be  granted ;  and  the  reversal  and  new  trial  should 
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TRC8TS   AND   TRUSTEES. 


be  ordered,  upon  condition  that  the  plaintiff  did  not  elect  to  deduct 
such  amount  from  the  judgment.     McAuley  a.  Mildrum,  Ante,  198. 

11.  The  fact  that  the  defendant  wished  to  avail  himself  of  the  new  trial, 
to  raise  a  question  new  to  the  cause,  should  not  avail  to  preclude  the 
modification  of  the  judgment.     Ib. 

12.  Where  a  verdict  is  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court,  if  there  are  exceptions  in  the  case,  upon  which  either  party 
has  a  right  to  be  heard,  on  a  motion  for  a  new  trial,  the  court  cannot 
give  judgment  for  the  defendant  on  the  verdict,  but  the  verdict  will 
be  set  aside  as  for  a  mistrial.     Gen.  T.,  1858,  Beebe  a.  Ayres,  28 
Barb.,  275. 

COURT  OF  APPEALS,  3 ;  CRIMINAL  LAW. 

TRUSTS  AND  TRUSTEES. 

1.  Under  sections  69  and  7l  of  1  Revised  Statutes  (730),  providing  that 
upon  the  petition  of  any  trustee,  the  Supreme  Court  may  accept  his 
resignation  and  substitute  another,  it  is  competent  for  the  court  to  en- 
tertain an  action  brought  for  the  purpose,  instead  of  application  by  pe- 
tition.    1859,  Leggett  a.  Hunter,  19  N.  Y.  (5  E.  P.  Smith),  445. 

2.  On  substituting  a  new  trustee  in  place  of  a  former  one,  the  court  di- 
rected that  the  former  trustee  be  secured  for  advances,  &c.,  due  him 
from  the  estate,  by  a  judgment  to  be  confessed  by  the  new  trustee  for 
the  amount  due. 

Held,  that  the  proper  course  should  have  been  to  order  the  new 
trustee  to  pay  the  amount  out  of  the  first  moneys  received  from  the 
estate  ;  and  that  defendant's  motion  to  set  aside  the  judgment  and 
execution  should  be  granted,  on  condition  that  he  obtained  forthwith 
an  amendment  of  the  order,  by  substituting  such  a  provision  for  the 
provision  directing  the  judgment  to  be  confessed.  Mallory  a.  Clark, 
Ante,  358. 

UNDERTAKING. 

1.  It  seems,  that  it  is  no  objection  to  an  undertaking  which  is  given  pur- 
suant to  statute,  and  which  operates  accordingly, — e.  g.,  which  stays 
proceedings  on  appeal  under  section  335  of  the  Code, — that  it  is  with- 
out a  seal  or  any  expressed  consideration,  and  is  founded  on  no  pecu- 
niary consideration,     Seacord  a.  Morgan,  17  How.  Pr.  R.,  394. 

2.  A  bond,  though  in  the  form  of  a  penal  bond  and  under  seal,  given  as 
an  undertaking  under  section  222  of  the  Code,  with  a  condition  to  the 
effect  required  by  that  section,  is  binding  upon  the  obligors.     The 
Code  prescribes  no  particular  form,  and  a  substantial  compliance  is 
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sufficient.      Gen,  T.,  1858,  Episcopal  Church  of  St.  Peter  a.  Varian' 
28  Barb.,  644. 

3.  The  bond  declared  that  the  three  obligors,  "  and  each  of  them,  are 
bound." 

Held,  that  they  were  bound  severally,  as  well  as  together,  and  that 
a  judgment  against  them  could  be  sustained  as  to  two,  though  it  was 
reversed  as  to  the  other  on  a  defence  peculiar  to  him.  II. 

4.  On  an  undertaking  given  pursuant  to  section  209  of  the  Code,  pro- 
viding for  the  payment  of  such  sum  as  might,  for  any  cause,  be  re- 
covered against  the  plaintiff,  the  obligors  are  liable  for  a  judgment, 
though  it  is  merely  for  costs.     Gen.  T.,  1858,  Tibbies  a.  O'Connor,  28 
Barb.,  538. 

5.  It  seems,  that  where  several  defendants  who  might  appeal  separately, 
— e.  g.,  a  maker  and  an  indorser  of  a  promissory  note, — take  a  joint 
appeal,  and  the  judgment  is  affirmed  against  one  and  reversed  as  to 
the  other,  it  is  affirmed  in  part  and  reversed  in  part,  within  the  mean- 
ing of  section  335  of  the  Code ;  and  the  sureties  in  the  undertaking, 
given  on  the  appeal,  are  liable  on  the  judgment  maintained  against 
the  one  defendant.     Seacord  a.  Morgan,  17  How.  Pr.  R.,  394. 

6.  To  sustain  an  action  upon  an  undertaking  given  on  appeal,  it  is  not 
necessary  that  an  execution  should  have  been  issued  upon  the  judg- 
ment when  affirmed.     The  undertaking  is  forfeited,  and  the  liability  of 
the  sureties  fixed  as  soon  as  the  judgment  of  affirmance  takes  place, 
and  the  debtor  makes  default  in  its  payment.     Wood  a.  Derrickson, 
1  Hilt.,  410. 

7.  In  such  an  action,  an  answer  which  sets  up  that  the  defendant  in  the 
judgment  owned  real  estate,  and  the  execution  issued  was  returned 
by  the  sheriff  before  the  expiration  of  sixty  days,  at  the  plaintiff's  re- 
quest, without  attempting  to  make  the  money  out  of  the  real  estate,  is 
frivolous.     Ib. 

8.  In  order  to  fix  the  liability  of  the  sureties,  in  an  undertaking  given 
on  appeal  to  the  Court  of  Appeals,  it  is  not  sufficient  that  the  remit- 
titur  be  filed  with  the  county  clerk,  and  the  costs  and  interest  settled 
by  him.     No  proceedings  can  be  had  to  enforce  the  judgment  of  the 
appellate  court  until  the  remittitur  is  brought  to  the  knowledge  of  the 
Supreme  Court,  and  an  order  is  made  by  it  making  the  same  one  of 
its  judgments ;  and  until  this  is  done,  no  action  can  be  maintained 
against  the  sureties.     Supreme  Ct.,  II.  Dlst.,  Gen.  T.,  1859,  Seacord 
a.  Morgan,  17  How.  Pr.  R.,  394.     (But  compare  Judson  a.  Gray,  q.  v. 
Ante,  tit.  REMITTITUR.) 

AMENDMENT,  9 ;  DISTRICT  COURTS  OF  NEW  YORK,  3,  4. 
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USURY. 

A  mere  accommodation  indorser  for  a  corporation  upon  an  usurious  note 
made  by  them,  cannot  set  up  the  defence  of  usury  to  avoid  his  liability. 
Hungerford  Bank  a.  The  Potsdam  and  Watertown  Railroad  Company, 
Ante,  124. 

ANSWER,  5;  CORPORATION,  5;  ESTOPPEL;  INJUNCTION,  11,  12,  13; 

VARIANCE,  1. 

VARIANCE. 

1.  In  an  action  on  a  note  for  $410.69,  the  answer  alleged  that  the  plain- 
tiffs lent  the  sum  of  8396.C9,  and  the  defendants,  for  the  loan  and  for- 
bearance thereon  for  sixty  days,  agreed  to  pay,  at  the  expiration  of  the 
sixty  days,  814 — making,  together  with  the  sum  loaned,  the  amount 
mentioned  in  the  note,  and  that  the  $14  so  reserved  for  the  purpose 
aforesaid,  and  for  the  interest  of  the  said  sum,  exceeded  the  lawful 
rate.     The  proof  was,  that  the  plaintiffs  holding  defendants'  note  for 
$396.69,  past  due,  refused  to  extend  it  unless  they  would  give  a  new 
note  with  indorsers,  and  pay  certain  expenses  of  the  plaintiffs'  agent 
in  attending  to  the  business ;   and  that  the  new  note  embraced  the 
principal  of  the  old  note,  and  Sl4,  which  was  a  part  of  the  agent's  ex- 
penses, and  no  allowance  for  interest. 

Held,  that  there  was  a  fatal  variance.     Gen.  T.,  1858,  Gasper  a. 
Adams,  28  Barb.,  441. 

2.  The  complaint  stated  that  the  defendants  were  common  carriers,  gen- 
erally, without  specifying  any  particular  route,  or  between  what  places 
they  were  pursuing  their  business ;  and  then  averred  that  the  plaintiff 
caused  the  trunk  containing  the  property  in  question  to  be  delivered 
to  them  at  Brooklyn,  to  be  conveyed  by  them  from  Brooklyn  to  Buf- 
falo, and  that  they  accepted  it,  and  promised  to  convey  and  deliver  the 
same;  but  not  regarding  their  duty  as  common  carriers,  they  so  negli- 
gently conducted  themselves  that  the  trunk  was  broken  open,  and 
robbed,  and  the  property  in  question  was  taken  therefrom,  and  not  de- 
livered, but  was  wholly  lost  to  the  plaintiff,  etc.     The  proof  showed 
that  the  trunk  was  delivered  to  the  defendants  at  Brooklyn,  to  be  car- 
ried to  the  passenger  depot  of  the  New  York  and  Erie  R.  R.  Co.,  to  go 
with  the  agent  of  the  plaintiff,  by  that  railroad  to  Buffalo,  and  that  by 
reason  of  the  failure  of  the  defendants  to  deliver  the  trunk  at  that  depot 
(it  having  been  put  on  board  a  North  River  steamboat  by  the  defend- 
ants' agent),  the  defendants  undertook  to  regain  the  possession,  and 
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then,  without  further  charge  or  expense,  to  deliver  it  to  the  plaintiff's 
agent,  at  an  hotel  in  Buffalo. 

Held,  that  the  variance  was  immaterial.     Gen.  T^  1858,  Richards 
a.  Westcott,  2  Bosw.,  589,  601. 

VENDOR  AND  PURCHASER. 

SPECIFIC  PERFORMANCE. 

VENUE. 
TRIAL,  tit.  Place  of  Trial. 

VERDICT. 
CRIMINAL  LAW,  7,  9 ;  TRIAL,  tit.  Verdict. 

VERIFICATION. 

1.  A  managing  officer  of  a  corporation,  upon  whom,  under  section  132  of 
the  Code,  the  summons  is  served,  is  to  be  deemed  an  officer  of  the  cor- 
poration within  the  provision  of  section   157,  allowing  an  officer  to 
make  the  verification  of  the  pleading  of  a  corporation.     Glaubensklee 
a.  The  Hamburgh  and  American  Packet  Company,  Ante,  104. 

2.  The  verification  made  in  such  case  by  the  agent  is  the  verification  of 
the  corporation,  and  need  not  state  the  deponent's  grounds  of  belief  or 
sources  of  knowledge.     Ib. 

WAIVER. 

1.  To  appear  merely  for  the  purpose  of  asking  an  adjournment,  is  a 
waiver  of  an  objection  to  the  proof  of  service.     Utica  City  Bank  a. 
Buell,  Ante,  385. 

2.  That  by  noticing  for  argument  separate  demurrers  of  husband  and  wife 
who  should  have  pleaded  jointly,  the  plaintiff  waives  the  objection  that 
the  separate  demurrers  were  put  in  without  leave.     Francis  a.  Ross,  1 7 
Haw.  Pr.  .R.,  561. 

3.  The  plaintiff  who  has  resorted  to  a  provisional  remedy,  waives  it  by 
uniting  in  his  complaint  causes  of  action,  to  some  of  which  the  pro- 
visional remedy  does  not  extend.     Lambert  a.  Snow,  Ante,  91. 

4.  After  the  reception  of  evidence  from  both  sides  on  a  trial  before  a 
jury,  where  questions  of  fraud  were  involved,  the  defendant  moved  for 
a  nonsuit,  which  was  opposed  by  the  plaintiff,  and  granted  by  the 
court ;  and  the  plaintiff  excepted,  but  made  no  request  that  the  ques- 
tions of  fact  be  submitted  to  the  jury. 
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Held,  that  he  had  waived  the  submission  of  the  case  to  the  jury  ; 
his  exception  to  the  nonsuit  did  not  avail  to  save  the  objection.  Su- 
preme Ct.,  Gen.  T.,  1859,  Bidwell  a.  Lament,  17  How.  Pr.  R.,  357. 
5.  Giving  admission  of  due  service  of  notice  of  appeal,  is  a  waiver  of  the 
objection  that  it  was  not  served  within  the  time  to  appeal.  Struver  a. 
The  Ocean  Insurance  Company,  Ante,  23. 

COSTS,  32  ;  EVIDENCE,  tit.  In  Certain  Actions,  16  ;  PLEADING,  4  ;  TRIAL, 
tit.  Place  of  Trial,  1. 

WARRANT. 

1.  The  process  issued  on  a  complaint  for  felony  recited  a  complaint 
against  John  JR.  Miller,  and  commanded  the  officer  to  arrest  the  said 
William  Miller.  * 

Held,  that  the  warrant  was  not  sufficient  to  justify  the  arrest  of 
John  R.,  and  the  officer  executing  it  was  liable.  Gen.  T.,  1859,  Mil- 
ler a.  Foley,  28  Barb.,  630. 

2.  It  seems,  that  had  the  defendant  proved  the  commission  of  a  felony, 
and  that  there  was  reasonable  cause  for  suspecting  the  plaintiff,  he 
might  have  justified  without  the  warrant.     Ib. 

JUSTICES'  COURTS,  tit.  Process,  4. 

WILL. 

1.  Rules  of  construction  of  wills  stated.     1859,  Chrystie  a.  Phyfe,  19 
N.  Y.  (5  E.  P.  Smith),  348. 

2.  A  will  was  well  proved  before  Governor  Burnett  in  1724,  by  the  oath 
of  one   of  the  three  subscribing  witnesses,  that  he  saw  the  testator 
execute  it,  and  the  other  witnesses  subscribe  as  witnesses  in  the  pres- 
ence of  the  testator. 

Held,  that  as  the  colonial  statute  did  not  prescribe  what  proof  should 
be  required,  this  was  sufficient.  1859,  Hunt  a.  Johnson,  19  Ar.  Y. 
(5  E.  P.  Smith),  280. 

3.  The  statement,  in  the  certificate  of  probate,  of  a  will  in  1730,  that 
the  person  taking  it  had  been  thereunto  delegated  by  the  late  gover- 
nor, and  continued  in  office  by  proclamation  of  his  successor,  is  a  suf- 
ficient statement  of  his  title  and  authority  as  delegate.     Ib. 


1.  On  cross-examination  the  plaintiff  was  permitted  to  show  by  the  wit- 
ness that  he  did  not  believe  in  the  existence  of  a  Supreme  Being  who 
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will  punish  false  swearing.     And  the  judge  charged  the  jury  that  such 
fact  might  go  to  the  credit  of  the  witness. 

Held,  that  as  the  jury  could  not  have  understood  from  the  charge 
that,  as  matter  of  law,  the  witness's  disbelief  in  the  existence  of  a 
Supreme  Being  who  will  punish  false  swearing,  affected  his  credibility ; 
but  only  if  they  were  of  the  opinion  it  ought  to  render  his  evidence 
less  reliable,  they  might  so  regard  it ;  the  charge  was  correct.  Gen. 
T.,  1858,  Stanbro  a.  Hopkins,  28  Barb.,  267. 

2.  In  an  action  brought  (in  1844)  against  W.  &  S.,  who  had  been  co- 
partners, seeking  to  charge  S.  with  a  debt  on  a  transaction  which  was 
beyond  the  scope  of  the  partnership,  and  to  which  his  defence  was  that 
he  never  consented  thereto ;  the  plaintiffs  sought  to  prove  his  consent 
by  the  testimony  of  W.,  to  whom  they  had  previously  executed  a 
release  under  the  act  for  relief  of  partners  and  joint  debtors.     (Laws 
of  1858,  243.) 

Held,  that  his  testimony  was  inadmissible.  He  was  not  made  com- 
petent by  the  release.  It  is  only  joint  actually  existing  debts  to  which 
the  statute  applies  ;  and  the  very  question  in  the  case  was  whether  the 
debt  was  a  joint  one.  Supreme  Ct.,  Gen.  T.,  1858,  Lewin  a.  Stewart, 
17  How.  Pr.  R.,  5. 

3.  A  suit  upon  a  promissory  note,  defended  for  the  benefit  of  the  party 
in  interest,  for  whose  accommodation  the  note  was  made  and  indorsed, 
is  defended  for  his  immediate  benefit;  and   he  was  an  incompetent 
witness  prior  to  the  amendment  of  the  Code  in  1857.     [Howland  a. 
Willets,  5  Seld.,  170.]     1859,  Gildersleeve  a.  Marti ne,  19  N.  Y.  (5  E. 
P.  Smith),  321. 

4.  The  cestui  que  trust  not  admissible  as  a  witness.     Gen.  T.,  1857,  Levy 
a.  Cavanagh,  2  Bosw.,  100. 

5.  One  of  the  arbitrators  is  a  competent  witness  to  impeach  his  award, 
by  giving  testimony  as  to  facts,  which  occurred  in  a  public  hearing, 
and  in  the  presence  of  the  parties,  and  of  their  counsel ;  and  as  to  the 
decisions  openly  made  by  himself  and  his  associates.     [Van  Cortlandt, 
a.  Underbill,  19  Johns.,  411 ;  Newland  a.  Douglass,  2  Ib.,  62.]     Gen, 
T.,  1857,  Cole  a.  Blunt,  2  Bosw.,  116. 

6.  A  justice  has  no  power  to  compel  a  party  to  the  suit  to  testify,  when 
he  is  not  placed  on  the  stand  by  his  adversary.     Unless  called  by  his 
opponent  he  cannot  be  made  a  witness.     [Myers  a.  McCarthy,  2  Sandf., 
399.]     McCormick  a.  Mulvihill,  1  Hilt.,  131. 

7.  For  the  purpose  of  discrediting  a  witness,  his  testimony  given  before 
the  coroner,  taken  down  in  writing,  read  over  to  and  subscribed  by  the 
witness,  may  be  read  in  evidence,  and  it  is  not  necessary  that  the  paper 
should  be  used  merely  as  a  memorandum  to  refresh  the  memory  of 
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the  coroner's  clerk,  by  whom  it  was  reduced  to  writing.  The  de- 
position of  a  witness  before  the  coroner  may  be  read  for  the  purpose 
of  discrediting  his  testimony  upon  the  trial,  so  far  only  as  his  atten- 
tion had  been  called  thereto,  and  an  opportunity  of  explaining  dis- 
crepancies presented  to  him.  Stephens  o.  The  People,  19  JV.  Y.  (5 
E.  P.  Smith),  549. 

8.  To  inquire  of  a  witness  whether  he  has  not  made  specific  statements, 
contradictory  to  the  testimony  he  has  given,  to  an  individual  named, 
without  mentioning  time,  place,  or  other  circumstance,  in  order  to  lay 
the  foundation  for  giving  in  evidence  such  contradictory  statements,  is 
not  sufficient.     1859,  Pendleton  a.  Empire   Stone  Dressing   Co.,  19 
N.  Y.  (5  E.  P.  Smith),  17. 

9.  The  occasion  of  the  supposed  conversation  ought  to  be  pointed  out 
with  reasonable  certainty,  on  the  cross-examination  of  the  witness 
whose  credit  is  to  be  attacked  by  the  proof  of  contradictory  state- 
ments.    It  cannot,  of  course,  be  necessary  that  the  precise  date  should 
be  indicated,  as  that  must  often  be  difficult  to  ascertain,  and,  if  ascer- 
tained, would  not  be  likely,  of  itself,  to  recall  the  circumstance  to  the 
witness;  but  the  place  could  easily  be  indicated,  and  the  occurrence 
identified,  by  a  statement  of  the  purpose  of  the  interview,  or  other 
circumstances,  which  would  recall  it  to  the  mind  of  the  witness,  if  the 
conversation  inquired  of  actually  took  place.     Ib. 

10.  A  witness,  in  testifying  to  a  conversation,  will  not  be  required  to  give 
the  precise  words  used.     He  may  be  allowed  to  state  the  substance 
merely.     Gen.  T.,  1856,  Chaffee  a.  Cox,  1  Hilt.,  78. 

11.  It  is  erroneous  to  permit  a  witness  to  testify  to  an  account,  from  a 
transcript  of  the  party's  books,  without  their  production,  and  especially 
so  when  his  adversary  has  given  him  notice  to  produce  the  books  on 
the  trial.     McCormick  a.  Mulvihill,  1  Hilt.,  131. 

COSTS,  21 ;  EVIDENCE,  tit.  Opinions  of  Witnesses. 

WRIT  OF  ERROR. 

1.  A  writ  of  error,  and  not  an  appeal,  is  the  proceeding  for  a  review,  in 
the  Court  of  Appeals,  of  a  judgment  upon  an  award.     Isaacs  a.  The 
Beth  Hamedrash  Society,  19  N.  Y.  (5  E.  P.  Smith),  584. 

2.  The  people  are  not  entitled  to  a  writ  of  error,  to  review,  in  the  Court 
of  Appeals,  the  order  of  the  Supreme  Court,  granting  a  now  trial  in  a 
criminal  case,  where  there  had  been  a  conviction  and  certiorari,  with 
stay  of  judgment  in  the  court  below.     The  writ  only  lies  where  there 
has  been  judgment  for  the  prisoner  upon  the  indictment.    The  People 
a.  Nestle,  19  N.  Y.  (5  E.  P.  Smith),  583. 
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3.  It  is  no  objection  that  the  record  was  drawn  up  without  any  request 
from  the  prisoner.     The  people  have  the  same  right  to  make  up  a 
judgment  record  in  their  favor  as  exists  in  the  case  of  other  parties. 
1859,  Stephens  a.  The  People,  19  N.  Y.  (5  E,  P.  Smith),  549. 

4.  The  return  to  a  writ  of  error  showed  that,  on  an  indictment  for  as- 
sault and  battery  with  a  deadly  weapon,  with  intent  to  kill,  the  jury 
found  the  prisoner  guilty  of  the  assault  and  battery  with  intent  to  kill. 
A  certiorari  was  also  issued  in  the  case,  upon  which  the  clerk  returned 
the  verdict  in  form,  as  rendered  by  the  jury,  and  that  the  exact  words 
and  form  of  the  verdict  of  the  jury  were  as  above  given,  and  that  that 
was  the  only  verdict  rendered  against  the  defendant. 

Held,  that  the  practice  in  the  third  judicial  district  justifies  the 
bringing  up  of  any  errors  that  affect  the  party,  whether  in  or  dehors 
the  record,  or  otherwise ;  and  that  the  court  would,  therefore,  pass 
upon  all  questions  brought  before  them,  by  either  the  writ  of  error  or 
the  certiorari,  or  both.  ///.  Dist.,  Gen.  T.,  1859,  O'Leary  a.  The 
People,  17  How.  Pr.  R.,  316. 

5.  Whether  a  certificate  of  the  judge  who  held  Oyer  and  Terminer, 
made  after  its  adjournment,  and  produced  for  the  first  time  in  the 
Court  of  Appeals,  can  be  considered  on  the  writ  of  error, —  Query  ? 
Stephens  o.  The  People,  19  N.  Y.  (5  E.  P.  Smith),  549. 
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THE  END. 
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